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COREY ARCHER, et al.,

[ S O S S ST O S S S iy Sy —

Defendants.

MEMORANDUM OPINION

In this § 1983 asethe policeusedPlaintiff Trinell King asunwilling bait in an
impulsivefishing expedition that, unsurprisinghyent awry Mr. King claimsthatDefendants
Corey Archer, Ricky Pridmore, and Andrew Hall officers with the City of Warrior police
department, violated the Fourteenth Amendment’s guarantee of substantive duelprocess
acting with deliberate indifference to his health and safely.King also brings statéaw
claims of negligence, wantonness, and false imprisonniérd.caseés nowbefore the court on
the Officers’ motions for summary judgmeas to all claims (Docs. 63, 67¥. Also before the
court isthe Officers’Motion to Strike.” (Doc. 85).

The court will DENYthe Officers’motion to strike. (Doc. 85). The court will GRANT
the Officers’motions for summary judgment. (Docs. 63, 67).

In short, Mr. Kingassertghatthe Officersthreatened to injure him or prosecute him on
false charges unless bgreed tahelp themn thar half-bakedstingoperation Mr. King, who
received several gunshot wounds as a rewarddimg & the Officers’lure in the botched sting,

explains that he only agreed to htéip Officersbecause of these threats.

! Each Defendaradoptsthe othes’ arguments in theimotions for summary judgments;
so, in effect, their motions are one in the same.
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Mr. King argues that,drauseby threatening hinthe Officersdeprivedhim of his
ability to choose whether he participdia the dangerousting, the Officersareliable under the
Fourteenth Amendmeiir their deliberaténdifference to thesafetyrisks posed to hinby the
operation. On similar groundslr. King claims thathe Officersacted with negligence and
wantonnesand that their acts resulted in his false imprisonm&he Officersraisequalified
immunity as to the 8983 claim andtateagentimmunity as to the stat@w claims.

Only for the purpose of decidirige Officers’entitlement to qualified immunityhe
court assumes that Mr. King has shown thatOfficersacted to depriv@im of his Fourteenth
Amendment right to substantive due proce3st toovercome the qualified immunity defense,
Mr. King mustalsoshow that the right violated lize Officerswas clearly establishedhich, in
this case, requirddr. King to establish that a reasonable officer wdwdsteknownthe Officers’
acts renderetr. King's consent to participate in the stingepationinvoluntary. Here,
althoughthe Officers’actsmay have lefMr. King with the belief that he had no choice but to
participatein thesting the same act&ould not have been plainly or obviously coerdiva
reasonable officerHence the constitutional violation asserted by Mr. Kisgot clearly
established.

The Officersare entitled to qualified immunity as to Mr. King’s Fourteenth Amendment
substantive due process claim atateagentimmunity as to Mr. Kings stateaw claims. he
court will GRANT theOfficers’ motions for summary judgment. (Docs. 63, 6¥he cout
explains its decisiain further detail below.

STANDARD OF REVIEW

Summary judgment is an integral part of the Federal Rules of Civil Procedurena®y

judgment allows a trial court to decide cases when no genuine issues oélnfateéare present



and the moving party is entitled to judgment as a matter of &eeFed. R. Civ. P. 56. When a
district court reviews a motion for summary judgment, it must determine two thingshéthew
any genuine issues of material fact exist; and if not, (2}iveinéhe moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c).

The moving party “always bears the initial responsibility of informing theiclistourt of
the basis for its motion, and identifying those portions of ‘the pleadings, depositionsratsw
interrogatories, and admissions on file, together with the affidavits, jf\ahich it believes
demonstrate the absence of a genuine issue of material @albtex Corp. v. Catretd77 U.S.
317, 323 (1986) (quoting Fed. R. Civ. P. 56). The moving party can meet this burden by offering
evidence showing no dispute of material fact or by showing that the non-moving party’s
evidence fails to prove an essential element of its case on which it bearsntiageutturden of
proof. Id. at 322-23.

Once the moving party meets its burden of showing the district court that no genuine
issues of material fact exist, the burden then shifts to the non-moving party “to dexneotist
there is indeed a material issue of fact that preclsdesnary judgment.’Clark v. Coats &

Clark, Inc, 929 F.2d 604, 608 (11th Cir. 1991). In reviewing the evidence submitted, the court
must “view the evidence presented through the prism of the substantive evidentiary, biar
determine whether the nonming party presented sufficient evidence on which a jury could
reasonably find for the nonmoving part&nderson v. Liberty Lobby, Inel77 U.S. 242, 254
(1986);Cottle v. Storer Commc’n, IndB49 F.2d 570, 575 (11th Cir. 1988). And the court must
view all evidence and inferences drawn from the underlying facts in the light most favorable
the nonmoving partyGraham v. State Farm Mut. Ins. C@93 F.3d 1274, 1282 (11th Cir.

1999).



FACTS

Plaintiff Trinell King enjoyedthemorning of September 28, 2015, cruising Highway 31
near Warrior, Alabama, in hgirlfriend’s brightred ChevyMonte Carlo. His passenger,
Donovan Brown, a convicted felocarrieda pistolandapparentlyfew qualms about usingt.

The car Mr. King drove had rizense plate. Andtaround 9:45 ANbn that earlyfall
Monday, Defendant Ricky Pridmoyan officer with the City of Warrior police departmesaw
Mr. King and theMonte Carlg noticedthatit lacked a license platandconsequently conducted
a trafficstop. During the sto®fficer PridmorediscoveredhatMr. King alsodid not havea
driver’s license And, worseMr. King was serving a criminal sentence, having been released on
probation. Mr. King’s choicesto drivea car without a license platdyive a car without a valid
driver’s license, andssociatevith a convicted felon would have besufficientunder Alabama
law to revoke his probation.

WhenOfficer Pridmore returned to his patrcdrto attempto verify Mr. King’s and Mr.
Brown’s identities, Mr. Brownold Mr. King that he was carrying a guhat hehad outstanding
warrants for his arresaindthathe wantedo flee Almost as soon as he said those words, Mr.
Brown bailedout of the car anfled into the woods alongside the highway.

WhenMr. Brown fled, Officer Pridmorguickly detainedVir. King and secured him
inside the patrol car. Defendant Corey Archer, a lieutenant with the City ofoWaolice
departmentarrived on the scermainuteslater. Defendant Andrew Hill, a detective, also arrived
at the scene. The three officerassisted byDfficer Pridmore’s K9—then began searching for

Mr. Brown in the nearby wooded area.

% In his deposition Mr. Brown testified that he “had” to shoot at the police officers who
attempted to arrest him teuse he felt that Mr. King “sold [him] out” to the police. (Doc:%5
at 11).



Mr. King remained detained in Officer Pridmore’s patrol vehicle for thetduraf the
search, which lasted until around 11:00 AM. During that time, Miglieely offered
assistancéo the Officers telling them what he knew about Mr. Brown—including that Mr.
Brown had ggun—and showing the police wehe he pickedip Mr. Brown The Officers’
search, bwever, was unsuccessful.

The Officerscalled a tow truck to removbe Monte Carlo from the scenbgey intended
to write Mr. King a ticketand then grab lunchyet, before towing the vehicl¢he Officers
devised a plan to catch Mr. Brown. Their ptaguired Mr. King's assistance

As Mr. King relates the eventfig Officerssurrounded Mr. King—who remained
handcuffed in the back of the patrol car—and told him that, if he refused to playetiof bait
they would tow his girlfriend’s car arating “serious charges againgtim. And, the Officers
summarilyinformedMr. King that if he“fuck[ed] over” thepolice, they would “fuck [him]
over”as well. (Doc. 81 at 17).

In his deposition, Mr. Kingestifiedthat he perceivethis latterstatemenas a threat to
physically injure him because “in the streets” such statement could meanitigiiyiticluding
physical violence (Doc. 653 at 53). In an affidavit submitted after his deposifidsr, King
averred that his belief th#te Officerswould physically injure him as reprisal for refusing to
cooperatavas the mairfiactormotivating him tahelpin the sting operation.

At some point during the exchange, Mr. Brown called Mr. King’s cell phédehe
Officers’ direction, Mr. King answered thaall, saidthathehad been releasednd askedr.
Brown about higurrentlocation. Mr. Brown told Mr. King that he was in the woods nea#ty.

the Officers’direction, Mr. King offered to pick up Mr. Brown.

% The Officershave asked the court to strike Mr. King’s affidavit, which Mr. King only
provided after the Officers filed the motions for summary judgment curreettyrd thecourt
The court denies that request as discussed in further detail below.
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Lieutenant Archeand Detective Hill planedto use Mr. King tacapture Mr. Brown
Theytold Mr. King to pick up Mr. Brown in the Monte Carlo and drive onto the nearby interstate
highway. And they told Mr. King that they and other officefsve or six in total—would be
following close behind. Lieutenant Archer and Detective Hill planned to stop thdevehithe
interstate, ideally in an area with a wall to prevent a second elsgdype Brown The Officers
told Mr. King to tell Mr. Brown tahrow awayhis gunbeforeallowing him into thecar.

Mr. King agreed to participate, but he maintains that he only did so bebauSé#icers
threatened to hurt him or prosecute hinfalee charges he refused The Officas removed
Mr. King’s handcuffsandlowered the Monte Carlo from the tow truck and returitekeys to
him. Mr. King drove away as directed and picked up Mr. Brown.

But, the ruse did not fool Mr. Brown. Mr. King tried to confirm that Mr. Brown did not
have his gun, but Mr. Browiperhaps contemplatingvengelied and told him that he had left it
in the woods. Mr. King then drove toward the interstate highway as dirégteddr. King or
Mr. Brown saw the officers behind them before they drove onto the highway; \ilvesefficers
attempted to conduct thiaffic stoptoo soon. Mr. King then stopped or attempted to stop the
car and told Mr. Brown to get out of thkar.

Mr. Brown refused, choosingsteado openfire onthepolice;the Officersresponded
likewise Mr. Brown testified in his depositidhat heshot at thepolice in part because he
wanted to get revenge on Mr. King for helping the police catch him.

As Mr. Brown intended, Mr. King foundimself caught in the crossfire; he was dinct
times. The police shot Mr. Brow3 timesandMr. Brown shot Officer Pridmore once.
Miraculously, all parties survivedalbeit with serious injuriesMr. King subsequently filed the

instant lawsuit.



MOTION TO STRIKE

The court first addresses tdficers’ motion to strike.The Officersask that the court
exclude three of Mr. King’s submissions of evidence: (1) an audio recording of angatar&t
interview with Mr. Kingduring his posshooting hospitalizatigr(2) a compilation of summaries
preparedf thatinterview by investigators; and (3) Mr. King’s post-deposition affidavit (doc. 80-
1).

The court will DENYthe Officers’motion as to the audio recording of Mr. King’s
interview and the compilation of summaries prepared of the interviéw.cdurt agrees
however that—considered or not—neither piece of evidetaféect[s] the outcome of this case
under the governing substantive law.” (Doc. 85 at 5). In light of that concluseonotirt sees
no reason to consider the issue further.

Corversely the court’spotentialrejectionof Mr. King’s post-deposition affidaviould
altertheoutcome othe Officers’summary judgment motions. In his post-deposition affidavit,
Mr. King avers (1thatno one asked him at his deposition whetheOfficersthreatened to
physically harm him if he failed to cooperagmd (2)thatthe Officers in fact, threatened to
physically harm him if he failed to cooperate.

The Officersmove to strike Mr. King’s post-deposition affidavit on the ground that, at his
deposition and despite being asked whether he had omaityexitical facts relevant to why he
participatel in the sting operation, Mr. King failed to mention ttta Officersthreatened to
physically harm him if he did not cooperate in their sting operation. Alththeg®fficersdo
not argue that Mr. Kingdlirectly contradicts his deposition testimony in his affidavit, they
contend that his omission of these critical facts amounts to acknowledginget@dti¢cersdid

notthreaten to physicallyjure him.



The motion to strike relies on the principle thaoart should disregam@s a “sham” the
content of a postleposition affidavit to the extent it directly contradicts earlier deposition
testimony without explanatiornSee Tippens v. Celotex., 805 F.2d 949, 953 (11th Cir.
1986). And a thin line exists between discrepancies that create “sham” affatavits
discrepancies that create credibility issues. While the court may diseegaffidavit in the
former case, a jury must resolve thter. 1d. at 95354.

The court finds that Mr. King did not testiliyconsistentlyin his deposition and in his
affidavit. Mr. King testified that hperceiveccertain remarksnade bythe Officersasimplied
threats to physically harm hinkor examplein his deposition, Mr. Kingaid—somewhat
unclearly—that he interpretethe Officers’statement thatwe’re going to make sure we {
over you, if you f-- over us” as ammpliedthreat of physical violence as reprisal for refusing to
cooperaten the sting operation. And, in his deposition, Mr. King made knloitbelief that “in
the streetsthe Officers’remarks‘could mean anything,” including physical violence. (Doc. 65-
3 at 53).

The court sees Mr. King's podeposition affidavit as a clarification of that testimony.
Indeed, in his affidavit, Mr. King states—just as he did in his deposittbat-hefelt threatened
and that héearedphysical reprisal if he refused to participatehe sting operation. Likewise,
in his response tthe Officers’motion to strike, Mr. Kingacknowledgeshathis affidavitsimply
“articulat[ed]what he thought and felt, not what someone else thought and felt.” (Doc. 92 at 5).
Accordingly, the counwill not strike Mr. King’s affidavit as a shamSee Tippens805 F.2d at
953.

Yet the court also finds that, by failing to identify aspecificandexpresghreat in

response tthe Officers’counsel’sequestt the depositioto identify significant information



relevant to his claims that he had not yet testified about, Mr. ikipgcitly acknowledged that
the Officersdid notmake anyspecificandexpresghreat to injure him.The Officers’counsel
asked Mr. King if he hathiled to mention any other significant facisid an express statement
from the Officerssuch as, We will hit you if you refuse to help us,” is nothing if not significant.
(Doc. 65-3 at 39). Mr. King thus had sufficient opportunity at his depositimeify any
expresghreatsof physical harm; further, the broad questions counsel asked of him required him
to identify any such threats. Likewise, in his affidavit, Mr. King does not iijenhat, if
anything,the Officerssaid that he might have interpreted aggpresshreat. Instead, he only
generally states th#te Officersthreatened him

In sum, the court will not strike Mr. King’s affidavit as requestedhayOfficers but the
court also cannot reasonaltyer from Mr. King’s testimony or affidavit thahe Officersmade
an express threat to harm hiffihe court will DENY the motion to strike.

DISCUSSION

The court turns next to the substance of Mr. King’s claims. Mr. King argaethe
Officersviolated the Fourteenth Amendment’s guarantee of substantive due prpéassng
him to assist in Mr. Brown'’s capture. He also contenaisler Alabama lavthatthe Officers
acted negligently and wantonly in planning the sting operation anththéfficers falsely
imprisoredhim. The court addresses Mr. King’s 8 1983 claim first and lreestatelaw
claims. Ultimately, Mr. King fails toovercome the significant barrsaof qualified immunity
andstateagentimmunity. Thecourt, thereforgwill grantthe Officers’'motions for summary

judgment in all respects.



l. Fourteenth Amendment Substantive Due Process Claim (Count 1)

Through § 1983, Mr. King asserts thhé DefendanOfficersviolated his Fourteenth
Amendment right to due procesgforcinghim to participaten the capture of a dangerous
fugitive. The Officersassergualified immunity.

The applicability of qualified immunity presents a question of law for thet.chee v.
Ferraro, 284 F.3d 1188, 1190 (11th Cir. 2002)o be eligible for qualified immunity, a
government official must first establish that he was acting within the scope disbretionary
authority when the alleged wrongful acts occurrigtl.at 1194. The burden then shifts to the
plaintiff to show that qualified immunity is inappropriatel. Theclaim of qualified immunity
then fails only if the plaintiff has shown the deprivation of a cleashablished constitutional
right. See Saucier v. Kats33 U.S. 194, 201 (20019ee also Pearson v. Callahab5 U.S.
223, 236 (2009) (holding that courts may condbaticiets analysis in any order).

The parties do not contest that, in interrogating Mr. King and conducting the sting
operationthe Officersactedwithin their discretionary authority. In consequeribe cairt must
only determine whethehe Officersviolated a clearhestablished constitutional right.

Mr. King claimsthatthe Officersdeprived him of his Fourteenth Amendment substantive
due process righfgst by “forcing him to participate in [th©fficers’] dangerous sting operation
by threatening to hurt him and (to a lessetent) bring false charges against iemd second
by “failing to protect him from the real threat of being shot by [Mr.] Brownrdytie sting.”
(Doc. 81 at 36).He points specifically tthe Officers’threats that they would bring “serious”
charges against him as evidence thatOfficersintended to prosecute him &alse chargeand
he points tdhe Officers’statement that they witali“f--- [him] over” as evidence that the

Officersintended to injure him.
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Fromthose remarkdMr. King concludeghat, under the circumstances, he did not face
the permissible choice of jail or participation in the sting, but the impermissible cHoice o
participation in the sting ariolent retaliation from the policeThe court will assumdor the
purpose of this Opiniorthat these assertiossffice to show a constitutional violation under the
Fourteenth Amendmeninder thecircumstancesNeverthelessheasserte@onstitutional
violation—that the Officers forced Mr. King to participate in a dangerous sting opevétion
deliberate indifference to his health and safety in violation of the Fourteerghdknent—is not
clearly established.

Mr. King confronts a mighty obstacle in setting olearly establishedonstitutional
violation. “For the law to be clarly established to the point that qualified immunity does not
protect a government official, ‘prexisting law must dictate, that is, truly compel (not just
suggest or allow or raise a question about), the conclusion for evesjtliaéed, reasonable
government agent that what defendant is doing violates federal law in the ceogest See
Hudson v. Hall231 F.3d 1289, 1294 (11th Cir. 2003 government official is entitled to
gualified immunity unlessnly a plainly incompetent official or onehe was knowingly
violating the law would have committed the acts alleged to have violat&btistitution.

Malley v. Briggs475 U.S. 335, 341 (1986).

As noted above, Mr. King argues thilaé¢ Officersviolated a clearlyestablished
constitutionakule derived from the Fourteenth Amendment. The Fourteenth Amendment’s due
process clause protedtslividualsfrom arbitrary and conscienahocking abuses of power by
government officials that depritkemof life, liberty, or property; this right is known as
“substantive due processSeeU.S. Const, Amend. XIVsee, e.g.Waddell v. Hendry Cnty.

Sheriff's Office 329 F.3d 1300, 1305 (11th Cir. 2008ut, in this casethe parties do not
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dispute thaMr. Brown, notthe Officers directly created andaused the harms thagfell Mr.
King. And, under the Fourteenth Amendment, a government offjeradrallydoes not carry a
duty toshieldpeople from harms created and caused by third paSies.White v. Lemagkk33
F.3d 1253, 1257 (11th Cir. 1999).

But whena government officiagbossesses a custodial poweer a persomand displaces
that person’sability to protect himself the official’'s deliberate indifference to that person’s
safetyfrom predictablehird-party harmsmay “shock the consciencetndviolate the Fourteenth
Amendment SeeVaughn v. Athensl76 Fed Appx. 974, 977 (11th Cir. 200§roncluding that
plaintiff who State released from jail on personal recognizance in exchange for work as
confidential informant was not under the government’s “custodial powed therefore
defendant state agents had no automatic duty under the Fourteenth Amendmentcto prote
plaintiff from third-party harms suffered in the course @hintiffs work as confidential
informan). As the Eleventh Circuit has stated: “the only relationships that automatically give
rise to a governmental duty to protect individuals from harm by third parties udhéer
substantive due process clause are custodial relationships, such as those isenfobmathe
incarceration of prisoners or other forms of involuntary confinement through wheh t
government deprives individuals of their liberty and thus of their ability to take of
themselves.” White 183 F.3d at 125%ee alsaCounty of Sacramenta. Lewis 523 U.S. 833,
850-52 (1998).

Furthermore, courthave observed that “deliberate indifference” is only mhi@imal
intent necessary to establish a Fourteenth Amendment violatieddel] 329 F.3d at 1306.

The Supreme Court has suggested that the requisite intent may be higher depending on the

12



circumstances, which include the state actor’'s ability to deliberate abaihevhaction or
inaction mght protect a person from thighrty harms.Lewis 523 U.Sat 850-52.

At the time of the stinghat resulted in his injuries, Mr. King was not confireed
otherwise incarcerated in the traditional serBet the state cann@vaddiability for a shark
attack when it forced the victito play the role obait—a role that carries predictatded
inherent riskof harm Cf. Vaughn176 Fed. Appxat 977 (affirming dismissaif Fourteenth
Amendment deliberatimdifferenceclaim based on qualified immunityecause plaintiff was not
in custody andthe complaint does not allegleat [the plaintiff] was forced to function as an
informant.”). In that situationgovernment officiad invite liability under the Fourteenth
Amendmenfor their deliberate indifference to the victim’s safbgcause, by their actiortbey
remove the vitm'’s ability to choose whether he fack®se inherent risksThe victimsurvives
or avoids harnat thestate’sdiscretion not his own.See DeShaney v. Winnebago Cnty. Dep't of
Social Servs489 U.S. 189, 199-200 (1998Yhe affirmative duty to protect arises . . . from the
limitation [that the state] has imposed on [the victim’s] freedom to act on m$ehalf.”) see
also K.H. v. Morgan914 F.2d 846, 848-49 (7th Cir. 1990) (Posner, J.) (“[T]he state would be a
doer of harm . . . just as the Roman state was a doer of harm when it threw Chrisklians to t
lions.”). Therefore, if the Officers deprived Mr. King of his ability to chooketiver he
participatel in the sting, théaw burdenedhe Officerswith an affirmatve duty to protect Mr.

King from Mr. Brown'’s violent acts.

So, n this casethe criticalquestion is whether Mr. King voluntaribponsentedo act as

bait, or whethethe Officersforced him on the hook, makitigemresponsible forite harms Mr.

King suffered during their fishing expedition. And, to show that a constitutional violation
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premised on a lack of voluntary consemas “clearly establishedd plaintiff must identify case
law “holding that a similar statement in similar circumstances was sufficiently ce¢ocrender
an otherwise-voluntary consent involuntaryséeHudson 231 F.3dcat 1297 (addressinginder

§ 1983 and Fourth Amendmenhether clearly established violatiexisted when defendant
police officer, after making coercive remasearched plaintiff without his consgnt

Here, the actthatMr. King asserts resulted in his consent becoming involuntarg
first, the Officers’remarksto himthat they would bring “serioustharges against hiand,
secondthe Officers’remarksto himthat they would “f-- [him] over.” Mr. King points to no
cases with similastatementsand similar circumstances that would havetpetOfficerson
notice that theiremarkswere improperly coerciveThe court has likewise found safficiently
similar cases.

Instead Mr. King argueghatthe Officers’conduct was so egregious that any reasonable
officer would knowthatthis conduct violated Mr. King’s constitutional rights. When the
coercive nature of a police officer’'s statements or act®asissuend no orpoint cases
otherwiseestablish theicoercive naturethe improprietyof thestatements or actiomsust be
“plain” or “obvious” to any reasonablefficer under the iccumstancesSeeHudson 231 F.3d at
129798 (“[Blecausethe impropriety of Officer Hall's statement was not obvious and because no
materially similar, preexisting case law was around, a reasonable police officer in the
circumstances might not have known that Meadows’ consent was involuntseg'also

Crocker v. Beatty886 F.3d 1132, 1136 (11th Cir. 2018) (obsentiraja constitutional ruler

* As noted above, the court assumes that Mr. King established that he did not voluntarily
consent to participate in the sting.o find that an individual voluntarily consented, the court
would consider the totality of the circumstances and conclude that the individual’sodeses
“the product of an essentially free and unconstrained choidéudson 231 F.3dat 1296
(quotingUnited States v. Garcja90 F.2d 355, 360 (11th Cir. 1989)).
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principlecan be clearly established if “every objectively reasonable governmaemlofficing
the same circumstances would know that his conduct violated féalgrat the time he actejl

But Mr. King overstates the obviousness of the impropavrcive nature of the
Officers’ remarksn this case Considering the context andhe circumstanceshey were not
“plainly” or “obviously” improper, even if Mr. King could reasonably interpret the remarks as
threats, a reasonabdéficer would notknowthat these remarkendered Mr. King’'s agreement
to participate in the sting operatiawoluntary.

First, Mr. King infers too much fronthe Officers’use of the word “seriousbn the basis
of that word alone, Mr. Kingoncludeghatthe Officerswould plant evidence on him or
otherwiseprosecute him for crimes he did not commiet Mr. King does not disputdat the
Officersmade theestatemente the context of theithreatsto revoke his probatioandto
impoundhis girlfriend’s car.Revocation of probation alone can cause serious consequences.

Nor does Mr. King dispute th#te Officerscould entice him to cooperate with these
prosecutoriatoncessions And, although the court has found nommint rulefrom the Eleventh
Circuit, persuasive authority outside the Eleventh Circuit confirmgémerally accepted truth
that police officers can enti@operation—even for cooperationvary dangerous stings—
throughthese types of concessions, at leastdegree See Alexander v. DeAngelkP?9 F.3d
912, 918 (7th Cir. 2003) (Posner, J.) (“[Clonfidential informants often agree to engad® in ris
undercover work in exchange for leniency . ... The rub here is that [plaintiff] . . . was
intentionally and grossly deceived [about the seriousness of potential chatgetaifed to
cooperate] . . .. [But] we cannot say that it would have been obvious to the average officer that
thedeceit employed in this case rose to the level of a constitutional violation.”)

And here, even though Mr. King maintains that he did not consider charges that resulted
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in revocation of his probation to be “serious,” most other people, including a reasonalgle offi
would indeed. Adding to the ire of the court, Mr. King presumaladyld face the ire of his
girlfriend, if her car were impounded—serious indeed. For those reasons, the coursagnnot
thatthe Officers’threat to bring “serious” charges against Mr. King would have been plainly or
obviouslycoercive to a reasonable officer.

Second, considered witlontext,the parallel structure dhe Officers’statementhat they
would “f--- over” Mr. King if he “f---[ed] over” the policemight suggestat bottom, that, if Mr.
King refused to help the police, they wouéduseto help him. That isf Mr. King would not
help,the Officers would not ignore thatir. King hadviolated his probation or that he was
driving a carwithout a drivers license So, even if Mr. King's interpretation of the Officers’
remarkis reasonabl&om his point of view, aeasonablefficer couldneverthelesseeit as
innocuous enticemenil he statement’s ambiguity means that it vimestherplainly nor
obviously coercive.See Hudsor231 F.3d at 1297-98.

Indeed, Mr. King hirself testified thathe Officers’statementould have meant
“anything,” including—buinot necessarib-violence. The court agreesursebased
exclamationglerive muchif not all, their meaning fronthe context and the nowerbal acts that
surround them. So, with the right conteki Officers’same remarksould have been plainly
improper to a reasonable officeBut here, Mr. Kingdentifiesnat one nonverbalact by the
Officersor other circumstandadatwould indicatetheir remarksplainly suggested violenceror
example, Bkhough Mr. King testified that the officers surrounded him while he was handcuffed,
he did not testify that the officermdpulled their guns or other weapons at that point in the
encounteor otherwise physically intimidated or threatened.hifaking hiesecircumstances

into account, the court cannatncludethatthe Officers’statements would be plainly or
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obviously coercive to a reasonable officer.

Lastly, Mr. King urges the court to conside&hetherthe constitutional violatiorwas
clearly establishethrough thewide lens of whether he was “in custody” at the time of the
shooting. He opines thatetause he wdm custody”—i.e., he was not free to leaveat the
time of the shootinghe Officersviolated a clearly established constitutional right.

True enoughagovernment officiatannot act with deliberate indifference toward the
healthand safety of an individual over whom Ings restrained libertySee DeShane}89 U.S.
at 199-200. But thatgenerakule alone lacks adequaspecificity toput a reasonable officer on
notice thathe Officers’actionsunder theseircumstancesiolated the Fourteenth Amendment.
See Forrester v. Stanle$94 Fed. Appx. 673, 675 (11th Cir. 2010p€Shaneypy no means
establishes that it would be clear teeasonable officer in [the defendant officer’s] position that
he had an affirmative duty of care to [the plaintiff] or that his conduct violateédutyain
contravention of the Fourteenth Amendment.”).

Indeed the Supreme Court has recently reaffirmed ttedéarly established lavshould
not be defined ‘at a high level of generalityWhite v. Pauly137 S. Ct. 548, 552 (2017)
(citations omitted) (quotingshcroft v. al-Kidgd563 U.S. 731, 742 (2011)Rather, the clearly
established law must be ‘particularized’ to the facts of the cdauily, 137 S. Ct. at 55Ziting
Creighton 483 U.S. at 640xf. Lewis 523 U.S. at 850-51 (opinirthat the “[rJulesof due
process are not . . . subject to mechanical application in unfamiliar teratwtystating that
“[d] eliberate indifference that shocks in one environment may not be so patentlpegiagi
another, and our concern with preserving the constitutional proportions of substantive due
process demands an exact analysis of circumstances before any abuse of powlemseo as

conscience shocking.”).
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And, particularzing this law o the facts of thisase, théegalquestion of whethahe
Officers’ acts “shock the conscience” turns on whether Mr. King voluntarily constnii@e in
Mr. Brown. Because a reasonable officer would not Hanevnthatthe Officers’remarks
deprivedMr. King of any meaningful choice about whether to act as bait, the court must
conclude that the Fourteenth Amendment substantive due prackes®n alleged by Mr. King
in this case was not clearly established.

The Officerstherefore, arentitled to qualified immunityThe court will GRANT the
Officers’ motion for summary judgment as to Mr. King’s Fourteenth Amendment Substantive
Due Process Claim

. State-Law Claims: Negligence, Wantonness, and False Imprisonment (Counts 4,
5,and 7)

In addition to his 8§ 1983 and Fourteenth Amendment substantive due process claim, Mr.
King argues thathe Officersacted negligetty and wantoly in planning the sting operation and
that theyfalsely imprisoned himThe Officersassert that Alabama law entitles them to state
agent immunity on these stdtav claims.

In Alabama, “stateagent immunity’generallyshieldsa police officer‘from tort liability
arising out of his or her conduct in performance of any discretionary functiomwhithiine and
scope of s or heraw enforcement dutiés.Ala. Code 8-5-338(a). The officer claiming state
agent immunity must first demonstrate that his actions arose from a function thdtenttle
him to stateagent immunityi.e., that his “discretionary function” actions felvithin the line
and scope of his or her law enforcement dutiéscparte Kennedy992 So. 2d 1276, 1282 (Ala.
2008). If the officer makes that showing, the burden shifts to the plaintiff to shoanthat
exception to statagent immunity appliesld.

The Officershave shown that their actions arose from ttmicretionaryfunctions as
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police officers. Mr. King does not dispute thtte Officersdetained him and planned the sting
operation as part of their duties as police officers—onlyttle@Officerswrongfully coerced him
into participating irthe stingoperation. Because the allegedly wrongful acts arose ftioen
Officers’ discretionary effort toenforceAlabama’s criminal lawshe burden shifts to Mr. King
to identify an exception tstateagent immunity.See Exparte Cranman792 So. 2d 392, 405
(Ala. 2000) ([E] xercising judgment in the enforcement of the criminal laws of the State”
constitutesa discretionaryunction from whichstateagent immunity arises).

The Alabama Supreme G has identifiedwo exceptionsa Alabama statagent
immunity: first, “when the Constitution or laws of the United States, or the Constitution of
[Alabama], or laws, rules, or regulations of [Alabama] enacted or promulgatduekfputpose of
regulatirg the activities of a governmental agemeguire otherwisgor [second] when the State
agentacts willfully, maliciously, fraudulently, in bad faith, beyond his or her authority, orrunde
a mistaken interpretation of the lawCranman 792 So. 2d at 405 (emphasis added).

Mr. King offersan argument for each exception. Under the éxseption Mr. King
contends thaihe Officersviolated botithe U.S. Constitutionand Alabama’s harassment statute,
such that those laws “require otherwise.” Bt King misreads the first exception to state
agent immunity, incorrectlgubstitutingtheterm “violates” for theactual text—"require[s]
otherwise.” See id. The question is whether the Constitution or any other law reghees
stripping of immunityn these circumstances, not whether the Officers might be liable under any
particular constitutional provision or statuteeeid. Reading the exgdion using Mr. King’s
construction of the language would effect, evisceratthis immunity from suit kecause an
immunity thatevaporatesiponany plausibleclaim or evidencef liability provides no

meaningful protection from suitSee Giambrone v. Dougla®74 So. 2d 1046, 1052 (Ala. 2003)
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(describing statagent immunity as an “immunity from sit

And, here, neither the).S. Constitutionnor Alabama’s harassment statute require the
stripping of immunity. The Constitution does not require the stripping of immiamistatelaw
offensedased on the existence of a constitutional violatiwteed, its textioes not address the
issue at all Likewise,Alabama’sharassment statute says nothing about whether violating it
strips a police officer of stai@gent immunity.SeeAla. Code § 13A-118(2).

Next, Mr. King contends thahe Officersactedbeyond their authority, so as to invoke
the seconranmanexception.Specifically Mr. King points tathe City of Warriorpolice
departmentegulations that prohibit physicebercionof suspects andictate thabfficers “shall
not use duress or coercion nor mistreat an accused person in any way when ermgavorin
obtain investigative informatioh (Doc. 81 at 29).

True, astateagent acts beyond his authority dasles immunity if, in the pursuit of his
duties, he fails to follow “detailed rules or regulation&lambrone 874 So. 2ét 1052 (quoting
Ex parte Butts 775 So. 2d 173, 178 (Ala. 2000But thefailure to follow arule or regulation
erases a state agentisnmunity only if the rule providedspecific instructions’to thestate agent
or wasotherwise'checklistlike.” Giambrong 874 So. 2d at 1052. The rule or regulation must
“remove a [s]tate agent’s judgment in the performance of required aptsiéral statementsy
standards do not suffice to invokeanmaris second exception to staagent immunity Id. In
other words, to invoke the seco@danmanexception, a rule or regulation mustdzespecific
that itremoves the statigent’sdiscretion and puts him on nodi that certain, specific acts are
unacceptableSee Ex parte Ingran229 So. 3d 220, 230-31 (Ala. 2017) (noting similarities in
analysis of beyond-authority exception for stagent immunity and of “clearly established”

constitutional violation for qualified immunitysee, e.g.Giambrone 874 So. 2d at 1054
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(vitiating stateagent immunity for higlschool wrestling coach when he violated specific
regulation prohibiting use of a certain wrestling technique on students).

Asthe Officersobserve, tte regulations to which Mr. King points are not the kind of
detailed discretionstrippingregulations contemplatdxy the Alabama Supreme CouBee
Giambrone 874 So. 2d at 105ZRather the regulations identified by Mr. Kingebroad
regulations that allow significant discretion to the acting offioetetermine whadctsconstitute
“duress”or “coercion” These rules oregulations do ot suffice to erasapolice officer’'sstate
agentimmunity. See Howard v. City gftmore 887 So. 2d 201, 207 (Ala. 2003) (concluding
thatcorrection officer'spotential violation of aegulationthat requirechim to intermittently
check on incarcerated “drug addictst] not “strip him of his cloak of [s]tategent immunity”
because the regulatideft to the officer’'sdiscretionand judgment the determination of which
inmates were drug addigtsMr. King has thus failed to identify an applicable exception to state-
agent immunity.

For those reasong)e Officersare entitled to statagent immunity as to Mr. King’'s
negligence, wantonness, and false imprisonment claline.court will GRANT summary
judgment inthe Officers’favor as to thosstatelaw claims.

CONCLUSION

The court will GRANTthe Officers’motionsfor summary judgment in all respectBhe
Officersare entitled to qualified immunity as to Mr. King’sl883 claim and state-agent
immunity as to Mr. King's negligence, wantonness, and false imprisonment cl@imescourt

will ENTER SUMMARY JUDGMENT inthe Officers’favor on these claimsy separate order
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DONE andORDERED this 6th day ofSeptember2018.

s
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KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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