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U.S. DISTRICT COURT
N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

MAO-MSO RECOVERY Il LLC,a
Delawar e entity, et al.,

on behalf of themselves and otherssimilarly
Situated

Plaintiffs,
2:17-cv-00513-K OB

V.

INFINITY PROPERTY & CASUALTY
GROUP, an Alabama company,

—_— e e et e ed ed e e bed bed e e

Defendant.

MEMORANDUM OPINION

This matter is before the court on Defendant Infinity Property & CasGaltporation’s
motion to dismiss thamended complaint or, alternatively, motion for a more definite
statement. (Doc. 15).

Plaintiffs are MAGMSO Recovery Il, LLC; MSP Recovery, LLC; and MSPA Claims 1,
LLC, and Defendant Infinity ia car insurance company that offers coverage for “any
automobile acdentrelated medical expenses(Doc. 26 at 1-2 Plaintiffs allege that Infinity
insured Medicare beneficiaries who incurred medical dosigjuries receivedn car accidents.
According to Plaintiffs, Infinity failed to pay those medical costs, causanigin Medicare
Advantage Organizations to ptheminstead. And although Infinity was statutorily required to

reimbursehe Medicare Advantage Organizations, Infinity failed to do so. Plgiatiege that

! The amended complaint refers to Infinity as “Infinity Property & Cagpu@toup,” but
Infinity states that its name is actually “Infinity Property & Casu@loyporation” (Doc. 15 at 1
n.1).
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they have standing to seek reimbursement from Infinity because the Me&litanetage
Organizations assigned their rights efoveryto Plaintiffs.

The courtWILL DENY the motion to dismiss the amended complaint because the court
finds that Plaintiffs adequately allege that Medicare Advantage Orgamigatssigned their
rights to Plaintiffs and that the amended complaint sets out facts that, if truethsttdmfinity is
required to reimburse Plaintiffs. But the colfiLL GRANT the alternative motion foa more
definite statement.

I BACKGROUND

This casarises undethe Medicare Secondary Pagtatute (Doc. 26);see42 U.S.C.
8 1395yb). Underthe statuteMedicare is the “secondary payer” afédrother sources of
coverage. 42 U.S.C. § 1395y(b)(2). In the wanfithe Medicare Secondary Payer statute, “if a
primary plan. . . has not made or cannot reasonably be expected to make payment with respect
to [an] item or service promptly,” the secondary paybtedicare—may makea conditional
payment. 42 U.S.C. 8395y(b)(2)(B)(iX{ii). But if Medicaredoespay for a service that a
primary payer should have covered, it can seek reimburséraanthe primary payer or from
the recipient of the paymerdand damages if the primary payer fails to reimburse it. 42 U.S.C.
8 1395yb)(3)(A) (“There is established a private cause of action for damages (which shall be in
an anount double the amount otherwise providedhmcase of a primary plan which fails to
provide for primary payment (or appropriate reimbursement) .;.Urijed States v. Baxter
Int’'l, Inc., 345 F.3d 866, 875 (11th Cir. 2003).

Intersecting with the Medicare Secondary Payatutes the existence of private insurers
called Medicare Advantage OrganizatiorfPoc. 2 at 5). Medicare Advantage Organizations,

“either themselves or through Maintenance Service Organizatiomkeliver the Medicare



benefits and assume the risks related to insuring the [Medicare] enrol@@&*MSO Recovery
II, LLC v. USAA Cas. Ins. Ca®2017 WL 6411099 (S.D. Fla. Dec. 14, 2017); 42 U.S.C. § 1395w-
21(a)(1)(B); 6ee alsdoc. 26 at 5 n.4). Ae Medicare Secondary Pagtatuteextend to
Medicare Advantage Organizations, which methaslike Medicare itself, Medicare Advantage
Organizations are secondary paye4? C.F.R. § 422.108(f)As a result, if a Medicare
Advantage Organization and another insurance company provide overlappargge for a
Medicare beneficiary, the other insurance company bectiraggimary payer and the Medicare
Advantage Organization is the secondary payer; if the insurance compariyg faike a

required payment and the Medicare Advantage Organization makes a conditionaitpétyene
Medicare Advantage Organization may sue the insurance company for daiBagéa.U.S.C.

§ 1395yh)(3)(A).

Plaintiffs assert thainfinity provided car insurance, which included coverage for medical
paynents “for any automobile acciderglated medical expensesd’ “[nJumerous Medicare
beneficiaries” who were members of the assignor Medicare Advantage OrgearsizgDoc. 26
at2, 13). They allege th#te Medicare beneficiaries were involved in car accidents and
incurred medical expensemd that Infinity was aware of the accidents and even assigned claim
numbers. Ifl. at 14). But, according to Plaintiffgfinity “failed to pay and/or properly
reimburse” the Medicare Advantage Organizationd.).( Plaintiffs explain thagtalthough they
are not themselves Medicare Advantage Organizations, “[nJumerous” MedicanatAdge
Organizations “have assigned their recovery rights to assert the causisoéiéeged in this
Complaint.” (d. at 12-13).

In this putative class action, Plaintiffs assert two claifhya claim under 42 U.S.C.

8 1395y(b)(3)(A) fordoubledamages becausdinity failed to make the required primary



payments or reimbursements to the assignor Medicare Advantage Organizatiof2daect
right of recoveryunder 42 C.F.R. § 411.24(e), for Infinity’s breach of contract with its insureds.
(Id. at 17, 19).They povide two “representativetlaimswith two namedMedicare Advantage
Organizations, one Maintenance Service Organizationthenhitials of twoMedicare
beneficiaries

After Infinity moved to dismiss the amended complaime, ¢ourt ordered Plaintiffs to
“submit the document or documents purporting to assign the two representativertledica
Advantage Organizations’ rights of recovery and reimbursement to PRintiboc. 34).
Plaintiffs responded to the show cause order wéheral sets of assignmegreements
assiging aMedicare Advantage Organizatisrand aMaintenance Servic®rganization’s
rights to PlaintiffMSPA Claims 1 (SeeDocs. 35 to 35-h

1. DISCUSSION

Infinity moves to dismiss the amended complaint under Federal Rule of Civil Procedure
12(b)(1), for lack ofstanding, and under Rule 12(b)(6), for failure to state a claim. (Doc. 15 at
13, 17). In the alternative, it moves for a more definite statement, under Rule 12(a).28).
The court addresses the issue of standing first because stasdirtreshold jurisdictional
guestion which must be addressed prior to and independent of the merits ofsacfzang.”
DiMaio v. Democratic Nat. Compb20 F.3d 1299, 1301 (11th Cir. 2008).

1. Standing

FederaRule of Civil Procedurd2(b)(1) permits a district court to dismiss for “lack of
subjectmatter jurisdictiori’ Fed.R. Civ. P.12(b)(1);In re Weaver632 F.2d 461, 463 n.6 (11th
Cir. 1980). “A defendant can move to dismiss a complaint under Rule 12(b)(1) for lack of

subject matter jurisdiction by either facial or factual attacktélley ex rel. United States v.



Orlando Reg’l Healthcare Sys., In&24 F.3d 1229, 1232 (11th Cir. 2008). t‘the pleading
stage, general factual allegations of injury resulting from the defendantisict may suffice,

for on a motion to dismiss we presume that general allegations embrace thdgefapecthat
are necessary to support the clairMulhall v. UNITE HERE Local 35%18 F.3d 1279, 1286
(11th Cir. 2010) (quotingujan v. Defs. of Wildlife504 U.S. 555, 561 (1992)) (quotation marks
and alterations omitted)

“Article Ill of the Constitution confines the reach of federal jurisdictimfQases’ and
‘Controversies.” Alabama—Tombigbee Rivers Coal. v. Nort888 F.3d 1244, 1252 (11th
Cir.2003) (quoting U.S. Const. art. lll, 8 2). To estabhsticle Il standing, the plaintiffs bear
the burden of showin() an “injury in fact”; (2)a “causakonnection between the injury and the
conduct complained of”; and (Zhat theinjury will be redressed by a favorable decision.
Bloedorn v. Grubeg631 F.3d 1218, 1228 (11th Cir. 2011) (quotation marks omjttddje injury
must be “‘concrete and particularized’ and ‘actual or imminergokeo, Inc. v. Robin$36
S. Ct. 1540, 1548 (2016) (quotingijan, 504 U.Sat560 (1992)).

Infinity makes only a facial challenge to Plaintiffs’ standigpecifically, the
requirement that Plaintiffs show amury in fact. Many of Infinity’s arguments about standing
areactuallyarguments that Plaintiffs fail to allege facts supporting the elements of the@scau
of action,i.e., that Plaintiffs failed to state a clainfSee e.g, Doc. 15 at 14-17seeMulhall,

618 F.3d at 1286 (“Standing in no way depends on the merits of the plaintiff's contention that
particular conduct is illegal; it focuses on the party seeking to get his conip@éone a federal
court and not on the issues he wishes to have adjudicated.”) (quotation marks, alteradions

citation omitted) Infinity’s only argument that actually goes to Plaintiff’'s standing is the



argument that Plaintiffs failed to adequately allege the existence of validrassits of rights to
them? (SeeDoc. 15at 10-13).

As Infinity points outPlaintiffs’ allegations about the assignments are quite sparse. All
theamended complairgays is that “[nJumerous [Medicare Advantage Organizations] have
assigned their recovery rights to assert the causes of action alle¢gedComplainto” each
named Plaintiff.(Doc. 26 at 12—13)But the court finds that, at this stagiepse allegationare
sufficient. After all, as the Supreme Court sdfd]t the pleading stage, general factual
allegations . . may suffice, for on a motion to dismiss we presume that general allegations
embrace those specific facts that are necessary to support the dlajam; 504 U.Sat 561.

The generalactualallegation of the existence of assignments embraces the specific facts needed
to show that the assignments are valid.

Although the court concludes that, given the standard used to evaluate a motion to
dismiss for lack ostanding, Plaintiffsallegationof valid assignmerst alonds sufficient to
show that theyave standingthe court will also briefly address the documents that Plaintiffs
filed in response to this court’'s show cause ord8eelDoc. 34);seeCone Corpyv. Fla. Dep't of
Transp, 921 F.2d 1190, 1206 n.50 (11th Cir. 1991) (“Whether a plaintiff has standing to sue is
generally determined by assessing the allegations of his complawheh it addresses the
standing issue, the court has facts beyond the four corners of the complaint . . . the@gourt m
consider such facts.”) (citation omitted).

The court findghatPlaintiff MSPA Claims 1 has establishégk existence of at least one

valid assignment. SeeDocs. 35-3 to 35-6). In one set of assignmehts Medicare Advantage

2 For the reasons the court will discuss when it addresses Infinity’s arguraent t
Plaintiffs fail to state a claim, even if Infinity’s arguments about the statuéguyirements to
assert a cause of action unget395y(b)(3)(A) did relate to standing, the court would find that
Plaintiffs’ allegations suffice to establish standing.



Organization Florida Healthcare Plus asemits rights to recovery and reimbursement to La
Ley Recoverywith the limitation that Florida Healthcare Plus had to approve of any future
assignment by La Ley Recovery to any otheitgntDoc. 353 at 1-2). After Florida
Healthcare Plus and La Ley Recovery entered that agreement, a Florida stedpmuinted a
Receiver for Florida Healthcare Plus, (doc. 35-5 at 1), and La Ley Recessgyned its rights
under that agreement Raintiff MSPA Claims 1(doc. 354 at 1). The Receiver for Florida
Healthcare Plus later entered a settlement agreement with La Ley Recovergtivetsoa
approving any of La Ley Recovery’'s assignments. (Do& 38642, 9). In short, Plaintiff
MSPA Claims 1 has standing because it has submitted evidence of a valid essigha
Medicare Advantage Organization’s rights to recovery and reimbursement.

The court notes that “even named plaintiffs who represent a class must atlegjeow
that they personally have been injured, not that injury has been suffered by othettjftedde
members of the class to which they belong and which they purport to repreSiembri v. E.
Kentucky Welfare Rights Orgl26 U.S. 26, 40 (1976) (quotation marks omittedg alsdHope,
Inc. v. DuPage Cnty., Ill.738 F.2d 797, 805 (7th Cir. 1984])K]Jor any of the individual
plaintiffs to continue to litigate on behalf of the class in the present caseshe oust establish
standing in his or her own right. At this point, the court will not require the two other named
Plaintiffs to submit evidence of valid assignments because, as discussediabgseeral
allegations in the amended complaaffice at the dismissal stage.uBthe courtemphasizes
thatthe other named Plaintiffs will eventually have to shoulder their burderoweing valid
assignments that give them standing to bring their claims.

As arother court addressing this issue has said, the denial of a motion to dismiss based on

allegations supporting standing does not preclude summary judgilairitiffs fail to back



up their assertions with the assignments themséh\daO-MSO Recovery Il, LLC v. Gov't
Emp. Ins. Cq9.2018 WL 999920, at *7 (D. Md. Feb. 21, 2018). And this cdwesseghat, once
discovery begins, addressing standing will be the court’s highest priGety.id (“Plaintiffs will
be expected to expedite production of the assignments before they may seek disoovery f
[Defendant].). To that end, the courth set a status conferenceNMwnday, March 26, 2018.

For the reasons discussed above, the court WILL DENY Infinity’s motion to digaris
lack of jurisdiction. Next, the coustddresses whether Plaintiffs stated a claim under the
Medicare Secondary Payer statute.

2. Failure to State a Claim

Infinity argues that Plaintiffs have not stated a claim upon which relebeagranted
because they have not alleged
(1) they each haw at least one valid actual identifiable assignmentr¢2) at
least one actual [Medicare Advantage Organization] thaa@@ully paid a claim
covered by the [Medicare Advantage Organization]'s planw{gh claim
Infinity could not reasonably have Weexpected by the [Medicare Advantage
Organizatioh to timely pay and (5)vhich Infinity was demonstrated to be
responsible for payment or reimbursement but (6) did not pay or reimburse.
(Doc. 15 at 18).
Federal Rule of Civil Procedure 12(b)(6) pernaitgarty to move to dismiss a complaint
for “failure to state a claim upon which relief can be grantéetieral Rule of Civil Procedure 8

requiresonly that the complaint provide “‘a short and plain statement of the claim’ that will give
the defendant fainotice of what the plaintiff's claim is and the grounds upon which it rests.”
Conley v. Gibson355 U.S. 41, 47 (1957) (quoting F&J.Civ. P.8(a)). Rule8 does not require
“detailed factual allegationsBell Atl. Corp. v. Twombl|y650 U.S. 544, 555 (2007) (quoting

Conley 355 U.S. at 47), but it does “demand[ ] more than an unadorned, the-defendant-

unlawfully-harmedme accusation.Ashcroft v. Igbab56 U.S. 662, 678 (2009). To survive a



party’s motion to dismiss for failure to state a claim, “the plaintiff must pleadita ttarelief

that is plausible on its face.’Butler v. Sheriff of Palm Beach Ctg85 F.3d 1261, 1265 (11th
Cir. 2012) (quoting3ell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). At this stage, the
court must accept asue thefactualallegations in the complaint and construe them in the light
most favorable to the plaintiffid.

Section 1395y provides:

Payment under this subchapter [addressing Medicasesasondary payer] may

not be made, except as provided in subparagraph (B) [conditional payments], with

respect to any item or service to the extent thafii) payment has been made or

can reasonably be expected to be madeunder an automobile orability

insurance policy or plan . . . or under no fault insurance.

42 U.S.C. § 1395y(b)(2)(A)(ii) (footnotes omitted). The same subsection provides thaaMedic
may“make payment under this subchapter with respect to an item or servicenifaaypplan. . .
has not made or cannot reasonably be expected to make payment with respect to such item
service promptly . ... Any such payment . . . shall be conditioned on reimburseident.”

8§ 1395y(b)(2)(B)(i).

Infinity’s first argument is the sanas its standing argumenthat Plaintiffs fail to allege
the existence of valid assignments. (Doc. 15 at 18). The court rejects thatatrene for the
same reason it rejected that argument with respect to standing. The Rediesalf Civil
Procedure do not require the level of factual specificity that Infinity segés
Fed.R. Civ. P.8(a); Twombly 550 U.S. at 555.

Infinity’s second argument is that Plaintiffs fail to identify any specific Madic
Advantage Organizations. (Doc. 15 at 18)ha# Infinity filed its motion to dismiss, the

amended complaint did not identify any specific Medicare Advantage Organzabiut

Plaintiffs have since filed a sealed amended complaint identifying two Med\clantage



Organizations and one Maintenar®erviceOrganization. As a result, the court rejects
Infinity’s second argument.

Infinity’s third argument is that Plaintifido notstate a claim because they tailallege
that “Infinity could not reasonably have been expected to pay any parti@itaratithe time it
was paid by [a Medicare Advantage Organization].” (Doc. 15 at 15, 18). The plaindargjua
8 1395y(b)(2) defeats that argument. The Medicare Secondary Payer stéinitie esipayment
in two situationsif a primary plan . .has not made ozannot reasonably be expected to make
payment with respect to such item or service promptly.” 42 U.S1398y(b)(2)(B)(i)(footnote
omitted) (emphasis added)he statuteloes not authorize a secondary payer to pay only where
the primary payer has not padd cannot reasonably be expected to make prompt payient
authorizes a secondary payer to pay wledtresrthe primary payer has not paidthe primary
payer cannot reasonably be expected to make prompt payRiamttiffs’ allegationthat Infinity
failed to payis sufficient to show that th@ssignoMedicare Advantage Organizations were
authorized to make the payments for which Plaintiffs now seek reimbursement.

Infinity’s final argumenis that Plaintiffs fail to allege facts showing that Infinity failed to
pay or reimburse any claims it was lawfully required to pay or reimburse.. {Bat 18).But
Plaintiffs expressly allege that Infinity provided car insuranddedicare beneficiaries who
were members of Medicare Advantageg@nrizations, and that the insurance policies covered
medical payments “for any automobile accideziated medical expenseéqDoc. 26 at 2, 13).
According to Plaintiffs, Infinity’s insureds were involved in car acciderdasbquired medical
treatment, ands a result, Infinity was required to pay their bills for medical serviads an
supplies. Id. at 14). But Infinity did not pay, causing thedicare Advantage Organizations to

make the payments insteadd.).

10



The court finds that Plaintiffs state a claim #amagesinder 42 U.S.C. 8§ 1395y(b)(2).
As a result, the court WILL DENY Infinity’s motion to dismiss for failure tdesi@ claim.

3. Request for a More Definite Statement

Alternatively Infinity requests that this court order Plaintiffs to provide a more definite
statement.Infinity seeks specific information about the assignor Medicare Advantage
Organizations, the Medicare benefreés, the medical bills at issue, and an explanation for why
the Medicare Advantage Organizations determined that Infinity could noinedaly be
expected to make a prompt payment. (Doc. 15 at 24-25).

FederaRule of Civil Procedure X2) permits a party to move for a more definite
statement if the pleading “is so vague or ambiguous that the party canootdggprepare a
response.” Fed. Civ.P.12(e). “[A] party may not use a Rule 12(e) motion to circumvent the
short and plain statement requirement or to obtain information that can otherwiseifedadbta
discovery. Harris v. FisherPrice Inc, 2013 WL 9861461, at *1 (N.D. Ala. Oct. 24, 2013).

The court agrees with Infinity that, as it currently stands, the amendedasotigioo
vague to allow Infinity to reasonably prepare a response. Infinity needsnties-ranot just the
initials—of the Medicare beneficiaries that it allegedly insured, as wéflleaglentities of the
assignor Medicare Advantage Organizations that allggesdd their medical billsn Infinity’s
place Thecourt notes that, according to Plaintiffs, they offered to provide more specific
information about the assignor Medicare Advantage Organizatiorth@mdiedicare
beneficiaries if Infinity would agree tihe entry of a protective orderSdeDoc. 19 at 15 n.1).
Infinity does not dispute that Plaintiffs made such an offdére court encourages the parties to
enter a protective order and to share that information. But in the meantime, thé/itdurt

GRANT the motion for a more definite statement. The court WILL ORDER Plaintifistan

11



addendum to the amended complaint that includes at least one representative claim per named
Plaintiff and that 1dentifies the assignor Medicare Advantage Organization or Organizations and
the Infinity-insured Medicare beneficiary or beneficiaries.

But the court WILL NOT ORDER Plaintiffs to replead their amended complaint to add
information about the specific medical bills or the reasons why the Medicare Advantage
Organizations determined that Infinity had not paid or could not reasonably be expected to pay.
Infinity does not need that information to prepare a response to the amended complaint. Instead,
it can obtain that information through discovery.

III. CONCLUSION

The court WILL DENY the motion to dismiss the amended complaint for lack of
jurisdiction and for failure to state a claim. The court WILL GRANT Infinity’s request for a
more definite statement, and WILL ORDER Plaintiffs to file an addendum to the amended
complaint that includes at least one representative claim per named Plaintiff that identifies the
assignor Medicare Advantage Organization or Organizations and the Infinity-insured Medicare
beneficiary or beneficiaries.

The court will enter a separate order consistent with this opinion.

DONE and ORDERED this 9th day of March, 2018.

«ft’ézméw’

KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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