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FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DISTRICT

WILLIAM UPTON, et al,
Plaintiffs,
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2:17cv-00771LSC

PLANTATION PIPE LINE
COMPANY, et al.

Defendants.
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MEMORANDUM OF OPINION

Plaintiffs, William Upton, Winwood Land Holdings, LLC; Paul Yeager
Clara Yeager; Paul Yeager, Jr.; Marco Bonilend Clara Jill Yeager Bonilja
(collectively referred to as “Plaintiffs"priginally filed this action in the Circuit
Court of Shelby County Alabama Plaintiffs seekcompensatory and punitive
damages farthe release gfetroleumonto and near their propertjesdthe falure
to accurately evaluate angémedate the release, as well @mmage to real
property, property rights,and the loss fo quiet and peaceful enjoyment.
Defendants, Plantationige Line Company (“Plantation”Xinder Morgan Energy
Partners, L.P.; Kinder Morgan Management, LLC; Kinder Morgan, IIkmder
Morgan G.P., Inc.;Kinder Morgan Operating, L.P. “A and Kinder Morgan
Operating L.P. “B} (collectively “the Kinder MorganEntities’) removed the

Page10f13

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/alndce/2:2017cv00771/162511/
https://docs.justia.com/cases/federal/district-courts/alabama/alndce/2:2017cv00771/162511/26/
https://dockets.justia.com/

action to this Couron May 10, 2017asserting diversity jurisdiction pursuant to 28
U.S.C.881332, 1441 and 144€Doc. 1.) In response, Plaintiffs filed a Motion to
Remandon May 19, 201/claiming resident Defendant Bhate stripped this Court
of jurisdiction and warranted remanfoc. 7.)For the reasons stated belae
Motion to Remand(doc. 7)is due to b&SRANTED.
|.  BACKGROUND®

On August 21, 2014Defendants’ peline releasethousands of gallonsf
petroleum onto Plaintif properties Cleanup efforts beganshortly thereafter
However,petroleum continues to contaminate the surface and surface wetexs.
result Plaintiffs havelost business opportunitieas well aghe use of their wells;
and incuredproperty danage, diminution of land valyemotional distress, mental
anguish, andhave suffereca continuous nuisancélaintiffs filed this action in
state courton March 3Q 2017, listing Plantation, the Kinder Morgan Entities,
CH2M Hill, CH2M Engineers, Inc., and Bhate Environmental Assesi Inc,
(“Bhate”), and fictitious defendants A, B, and @s defendantgcollectively
“Defendants”) Plantation and Kinder own the pipeljirend CH2M Hill, CH2M
Engineers, Inc.and Bhate were responsible for determinirthe scope of the

contaminationcreating remediation protoceland collecting samples for testing

! These are the facts for purposes of ruling on the Motion for ReméydTtiese may not be the
actual facts. They are taken from the partmgmissionsand briefings; the Court makes no
ruling on their veracity.
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Plaintiffs claimDefendantsare liable fornegligencewanton and willful condugt
gross negligencearespassnuisanceand strict liability.
[I.  STANDARD OF REVIEW

This Court, like all federal courts, is a court ‘fmited jurisdiction’
JacksorPlatts v. Gen. Elec. Capital Corp/27 F.3d 1127, 1134 (11th Cir. 2013).
It is authorized to hear only those cases falling within “one of three offmgject
matter jurisdiction: (1) jurisdiction under a specific statutorgngyr (2) federal
guestion jurisdiction pursuant to 28 U.S.C. § 1331; or (3) diversity jotisd
pursuant to 28 U.S.C. § 1332(aPTAFLA, Inc. v. ZTE USA, Inc844 F.3d 1299,
1305 (11th Cir. 2016). A defendant may remove an action initially fiiestate
court to federal court if the action is one over which the federat das original
jurisdiction. 28 U.S.C. § 1441(a). “[A] defendant seeking to remove a case to a
federal court must file in the federal forum a notice of reashéaontaining a short
and plain statement of the grounds for removdatt Cherokee Basin Operating
Co. v. Owens135 S.Ct. 547, 553 (2014) (quoting 28 U.S.C. 8§ 1446(&pr
removal to be proper, the court must have subjeter jurisdiction in the case.
SeeCaterpillar Inc. v. Williams 482 U.S. 386, 392 (198 Mecause they removed
this action, Defendantgearthe buden of establishing thaemoval was proper
See Wilson v. Republic Iron & Steel (267 U.S. 92, 97 (1921). Any doubt about

the existence of federal jurisdiction “should be resolvedvnrfaf remand to state
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court.” City of Vestavia Hills v. Gen. Fidns. Co, 676 F.3d 1310, 1313 (11th Cir.
2012) {nternal citations omitteql)
[11. DISCUSSION

In order fo the Court to exercisaliversity jurisdiction, two requirements
must be met: (1) the matter in controversy must exceed $7&00(2) there must
be completaliversity among the partie€8 U.S.C. § 1332(akee, e.g.Triggs V.
John Crump Toyota, Inc154 F.3d 1284, 1287 (11th Cir. 1998he Defendants
removed this casen the basis of diversity jurisdictipdespiteBhate’scitizenship,
claiming fraudulent joinderPlaintiffs arguethat viable state law tort claims were
asserted againdBhate as a private corporatiohaving its principal place of
businessn Birmingham, Alabama, and thus diversity jurisdiction under 28QJ.S.
§ 1332(a)does notexist Here, the amount in controversy is allegedbe over
$75,000 and is not in disputéDoc. 7-1 at 2.) Therefore, he only issue in
Plaintiffs’ Motion to Remand isvhetherBhate was fraudulently joined

Fraudulent joinder provides an exception to tbhemplete diversity
requirement.Triggs, 154 F.3d at 1287When a nordiverse defendant is joined
solely to defeat diversity jurisdiction, the presence of the-cheerse defendant
must be ignored when determining jurisdictidtenderson v. Washington Nat'l

Ins. Co, 454 F.3d 12781281 (11th Cir. 2006) A defendanimay show fraudulent

joinder by demonstrating by clear and convincing evidence among other things
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that “ there isno possibilitythe plaintiff can establish a cause of acégainst the
resident defendant. . /" Id. (quoting Crowe v. Colemanl13 F.3d 1536, 1538
(11th Cir. 1997). A defendant who seeks to prove a +thverse defendant was
fraudulently joined has a heavy burd@mowe 113 F.3d al538.

Fraudulent joinderdetermination“must be basedupon the plaintiff's
pleadings at the time of remoyaupplemented bwny affidavits and deposition
transcripts submitted by the partle®acheco de Perez v. AT&T CA.39 F.3d
1368, 1380(11th Cir. 1998).Here Defendants do not claim Piffs alleged
fraudulent factsinstead onlythat it is not possible for the Plaintiffs to state a cause
of action. The “no cause of action” theory ofaddulent joinder requires
Defendants to prove that there is “[no] possibility that a statd @muld find that
the complaint stads a cause of action against .the [nonrdiverse] defendant| ]
[Bhate].” Crowe 113 F.3d at 1538 (quotation marks omitted).

Whether a possible cause of actioas been asserted is determined by the
state pleading standardsither tharthe federalones Stillwell v. Allstate Ins. Co.
633 F.3d 1329, 1334 (11th Cir. 2011). Unéarle 8, Ala. R. Civ. P.a complaint
that “puts the defendant on notice of the claimaiast him” is sufficiently pld.
Bethel v. Thorn 757 So.2d 1154, 1158 (Ala. 1999)Paintiffs simply must
demonstrate that[tlhe potential for liability [iS] reasonable and naberely

theoretical.”Legg v. Wyeth428 F.3d 1317, 1325 n.5 (11th Cir. 20@biternal
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citationsand quotationemitted). A claim is not proper where “it appears beyond
doubt that the plaintiff can prove no set of facts in support ofidien that would
entitle the plaintiff to relief.” Norfolk S. Rail Co. v. Goldthwaitd76 So. 3d 1209,
1212 (Ala. 2015) (internal quotatis and citations omitted). If there is a possibility
the complaint states an arguable or colorallese of action against thesident
defendant, th€ourt mustfind joinderwasproper Id.; see alsdP?acheco de Perez
139 F.3dat 1380.

When assessingn assertion offraudulent joinder, factual allegations and
uncertainties about the applicable law must be evaluated in the loghtfawvorable
to the plaintiff. Legg 428 F.3d at 132ZHere,Plaintiffs broughtsix claimsin their
Complaint: negligence, wlful and wanton conductgross negligence, trespass,
nuisanceand strict liability. (Doc. 1)) If Plaintiffs have possibly stated a claim
under any one of these theories of liabiigagainst Bhateremand is warranted.

A. Negligence an@ross Negligence
Plaintiffs allege that Defendants, including Bhdisegeacheda dutyowedto

them to properly sample, test, cleanup, monitor, and otherwise diamee the

% In Alabama, strict liability aples to any harm caused by any abnormally dangerous activity
despite the exercise of utmost cafarper v. Regency Development Co., 11399 So. 2d 248,
252 (Ala. 1981)(liability for abnormally dangerous activitigsas typically been limited to
activities such as blasting in AlabamaNhether an activity is abnormally dangerous is
“ordinarily . . . a jury question.’'Beddingfield 127 So. 3d at 1190 (emphasis in original).
Because the Court finds that Plaintiffs have stated viable causes ofiaediemother theories of
liability as against resident defendant Bhate, it will reserve the question ofevleettiaim of
strict liability has been stated against it for the state couedmeé on remand.
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gasoline contaminatioto prevent it fromspreadhg onto and ader Plaintiffs’
properties Under Alabama law, a negligence claim is sufficiently pled witen
demonstrates that the defendant breached & tutyforeseeable plaintiff, and the
breach proximately caused the injubemley v. Wilson178 So. 3d 834, 8442
(Ala. 2015).

Defendants argue that a lack of privity and abseof a contract between
Bhate (as subcontractbired by CH2M Hil) and Plaintiffs preclude the existence
of a duty However, the Alabama Supreme Court has recognized an exception to
boththe privity and tird party beneficiary requirememin negligence claimsSee
Cincinnati Ins. Co. v. Barber Insulation, Inc. v. Providence Hosp#é¥ So.2d
441, 446 (Ala. 2006)see alsdQORE, Inc. v. Bradford Bldg. Co. In@5 So. 3d
1116 (Ala. 2009 Where a defendant performs under a contract, knowing that
others rely on the performance, and the resulting harm is foréseaaplaintiff
may recover for negligencéd. Bhateadmittedly contraetd with CH2M Hill, and
it could have breached its dutyder that contract with knowledge that Plaintiffs
wererelianton propersamplingfor adequate cleaup of their property.

Defendants also assert that Bhate’'s actions are not the proximate €ause o
Plaintiffs’ alleged injuries and therefore a number ¢ tlaims against it fail.

Proximate cause “is that cause which, in the natural and probablensequie

* The existence of a duty is based upon the facts of the particulaCoxse. Miller, 361 So. 2d
1044, 1048 (Ala. 1978).
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events, and without the intervention or coming in of some new or endemnt
cause, produces the injury, and without which the injury would net bearred’
Alabama Power Co. v. Moor&99 So. 2d 975, 979 (Ala. 2004). Plaintiffs allege
that Bhate’s liability, and thus Plaintiffs’ damages, stems fromehesal or failure
to test contaminated areas on the part of Bifateording to the Walker affidavit,
Bhate had absolutely no control over what areas were tested because tlestest si
were predetermined by CH2MSeeDeclaration of Rhett P. Walker, Jr. (“Walker”)
(Doc 211). Nonethelessfor the purposes of fraudulent joinderéysis, this ©urt
IS “not to weigh the merits of a plaintiff's claim beyond determiningethér it is
an arguable one under state la@rowe 113 F.3d at 1538 he meré'fact that the
plaintiffs may not ultimately prevail against the individual detawmid because of
an insufficient causal link between the defendants' actions ldplaintiffs’
injuries does not mean that the plaintiffs have stated a cause of action for
purposes of the fraudulent joinder analysi¥atheco de Pere239 F.3d at 13801
81. Considering all facts in a light most favorable to Plaintitfigey have alleged
claim for negligencagainst Bhateinder Alabama law

Plaintiffs’ also assertthat the breach of duty was performed with a blatant
disregard to human health, and will continue to cause harnditicadto damage
already incurredgonstituting gross negligence. A claim for gross negligence must

state the samelements required for negligence, the defendant’s knowledge of the
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probable consequences of not taking care, as well as an indifferencesé th
consequencesVilkinson v. Searcy76 Ala. 176, 181 (Ala. 1884). Willful and
wanton conduct is defined as a g@m behaving “with reckless indifference to the
conseqguences, consciously and intentiongtlping] some wrongful act or
[omitting] some known duty” which proximately causes injurgmley 178 So. 3d
at 84142. Failure to properly remediate a petroleurfi gould rise to the level of
gross negligence and coyddssiblyproceed past a motion to dismiss stagstate
court thus the Court finds th&laintiffs haveallegel a colorableclaim for gross
negligencaunder the motion to remand standard
B. Trespasand Nuisance

As for their trespass clainmovantsnote that the Yeager Plaintiffs “have
never granted access to any of the Defendants, Bhate included,csallasvthe
Defendants to physically trespass onto their respective propestigaifposes of
drilling monitoring wells and/or conducting any environmental sasipl®oc. 7
1.) A trespass claim requires either an invasion of property posskbgseother, a
party who remains on the land, or a failure to remove a thioigy the land that he
has a duty to remove&seeRushing v. Hooper McDonald, 1nc293 Ala. 56, 59
(1974).1n the affidavit attached tthe reply brief (doc. 22), Plaintiff Paul Yeager
swears that either he nor any member of his family entered into any access

agreement with any of the Defendants giving them any right to trespass on their
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land nordid they verbally giveany named defendant right of acce&eedoc 22

1) He also states that he has “personally witnessed representativthe
defendants including employees of Bhate Environmental trespassinguo
property . . . andhas] personally seen the Bhate Environmental logo on vehicles
on our property. . . . These defendants’ presence orpmyerty without our
consent or permission has also been a nuisaltte.”

While trespass is a separate tort, the conduct that is sufficient toisstabl
claim is often the same as that evidencing a claim for nuisaSeeBorland v.
Sanders Lead, Cadnc., 369 So. 2d 523, 527 (Ala. 1979). A sufficiently pled claim
for nuisance requires an alleged action thabrks hurt, inconvenience, or damage
on anothet. Ala. Code § &-120 (1975)(“The fact that the act done may
otherwise be lawful does not kegrom being a nuisancg. “‘[ Alnything’ (i.e., a
nuisance, public or private) may consist of conduct that is ioteadti
unintentional, or negligent. Indeed, it may even consist of aesvithat are
conducted in an otherwise lawful and careful manasr well as conduct that
combines with the culpable act of another, so long as it works huwtvienience,
or damage to the complaining pattyipler v. McKenzie Tank Ling$47 So. 2d
438, 440 (Ala. 1989) (citindrestatement (Second) of Torts § 821I®719)) In
support of their nuisance claim, Plaintiffs allege Ddgamts’ interferedwith the

use ad enjoyment of their property byonducing sampling, testingslearrup, and
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remediation in a manner that imreasonable, has caused damages, and will
continue to cause damage.

Looking at the Complaint supplemented by affidavitiintiffs allege that
Defendants entered Plaintiffs’ land without permission toftestontamination in
multiple locations and at multiple timesestablishing possible claims for both
trespass and nuisance. The pertinent paragraphs of the Compganding
trespass and nuisance asefollows:

62. The Defendants’ intentional acts and/or omissions awsed and

continue to cause petroleum and its constituent matter to enter the

Plaintiffs’ properties over their loudly voiced objectiofi$is knowing and

deliberate invasion of the Plaintiffs’ properties rights cautds a trespass

under Alabama law. The Defendants’ act and omissions aregnaing to
date.

63. Defendants’ unconsented to invasion and trespass haedcaud

continues to cause damage to Plaintiffs in the form of substardiaamne

personal property damages, out of pocket expenses, loss of qualifg,of lif
aggrawation and inconvenience, and the creation of conditions that are
harmful to human health and the environment, all of which the Defesxdant
are jointly and severally, liable for in damages.
(Compl., Doc. 72 at 20.)Defendants assert that the forgoing paragraphs do not
sufficiently put them on notice that a dirétspasslaim is being lodged against

them. However, undehe remand scheméhe Court must consider the Complaint

at the time of removakupplemented baffidavits Pacheco ddPerez 139 F.3dat
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1380 emphasis addgdin light of Plaintiff Yeager'saffidavit, colorable claims for
both nuisance and trespassist against Bhate.
C. Willful or Wanton Conduct

Plaintiffs allege that Defendants including Bhate knew harm would arise
from the acts and omissions during cleam testing, and sapling, but continued
to act inan intentional and willful nature, with conscious disregardrop@rtyand
rights of the Plaintiffs.In Alabama, “[w]antonness in a dspass action is
established by the mere knowledge on the part of the defendhist ioivasion of
the plaintiff's rights. Cummans v. Dobbin&75 So. 2d 81, 82 (Ala. 199@yanton
conduct found where trespasser continued to trespass despite kgowiétk of
permission to be on propertyBecause a colorable claim for trespasssts
Plaintiffs’ assertionscould thereforealso establish a possiblstatelaw claim for
willful and wanton conduct.

When considering a fralulent joinder question, the.” . federal courts are
not to weigh the merits of a plaintiff's claim beyond determinitgether it is an
arguable one under state lavCtowe 113 F.3d at 1538 Resolving questions of

fact in favor of Plaintiffs, he Court finds that Plaintiffs have td several

* Whether direct or indirect, the Plaintiffs have sufficiently pleteapass claim as against
Defendant BhateUnder Alabama’s notice pleading standard, it has beer‘tmaldwhere a
complaint contains the elements necessary to constitute a sgespasufficient even though the
complaint does not use the word ‘trespasal.”T. Ratliff Co., Inc. v. Purvyi291 So. 2d 289

(Ala. 1974) (citingMcGill v. Varin, 106 So. 2d 44 (Ala. 1925)).
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arguable state law claims against Bhatesum, he causes of action as alleged are
“reasonable, not merely theoreticdlégg 428 F.3d at 1325 n. 5.
V. CONCLUSION

For the reasons stated above, viable causes of action have been asserted
against Bhate, and therefore no fraudulent joinder is found in dase.
Accordingly, Plaintiffs Motion to Remand (Doc?) is due to beGRANTED and
the case REMANDED th€ircuit Court of Shelby County, AlabamaA separate
Order consistent with this Opinion will be entered.

DONE andORDERED onFebruary 9, 2018

X

L. SCott Coogdler
United StatesDistA£t Judge
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