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Defendans.

MEMORANDUM OPINION AND ORDER

Pursuant to 28 U.S.C. 8 636(c), the parties have consented to the jurisdiction
of a United States Magistrate Judge. Pending before the cdbd Notion for
Summary Judgment filedybdefendantshe City of Birmingham, William ABell
Sr., Paul Irwin, and Herman Harridoc.110 Plaintiff Kesha L&hawn Bogudas
filed a response in opposition to the moti@oc. 120, and he defendants have
filed a reply brief in support. Dod27. Also pending is a Supplemental Motion to
Compé (Doc. 121)filed by Bogus. After careful consideration of the parties’
submissions and the applicable law, and for the reasons that follow, the court
concludes that th8upplemental Motion to Compéed due to be denied, and that
Motion for Summary Judgmemt due to be granted.

. JURISDICTION AND VENUE

The court has jurisdiction over the claims in this lawsuit pursuant to 28 U.S.C.
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8 1332. The parties do not contest personal jurisdiction, nor do they contest that
venue is proper in the Northern District of Alabama. The court finds adequate
allegations to support the propriety of both.

1. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Kesha LaShawn Bogus filed suit on May 19, 2017, asserting a
number of claims arising out of her employment with the City of Birmingham,
Alabama the“City”) as a police officer. Doc. 1. On June 20, 2017, the defendants
filed a motion to dismiss or, in the alternatiagenotion for more definite statement.
Doc. 10. On April 11, 2018, the court granted in part and denied in part the
defendants’ motion, dismissing a number of claims and finding that Bogus had
viable claims remaining under Title VII of the Civil Rights Act of 1964, 43.0.
§1981, and 42 U.&.8 1983. Doc. 32 at 43\4.

The Birmingham Police Department (“BPD”) hired Bogus as a police officer
in 1996.Doc. 1121 at 26. Bogus, who isa black woman was assigned to the
security detail for Mayor William A. Belh 2012. Docs. 1121 at 26& 112-8 at 3
Bogus was one of four officers assigned to the security daliadf whomrotated
daily between workinglirectly for the Mayor for the Mayor’s office, or on other
tasks.Doc. 1128 at 2. Sergeant Herman Harris bdack man was responsiblfor
scheduihg the officers on Mayor Bells security detailDoc. 1128 at 2. Bogus

claims that before August 2014 Sergeant Harris made unwanted romantic advances



toward her in person and by text messéyee. 1121 at 8 & 42. Harris denieshat
he made any sexual advances or comments of a sexual Daiard.128 at 6.

Bogus claims that in 2014 aedrliershe did not have as many opportunities
to work overtime as her coworkers in the Mayor's security dbsshuse oher
gender, her interraciabmanticrelationship, and complaints she made about Harris’
behaviorDoc. 1121 at 7 & 16-11. In 2014 and 208, two ofBogus’fellow officers
worked more overtime hours than she did, and two workedDegs.1125 at 2-3.
Jeffrey Whitt and Eric Smith, both of whom drkack men worked 1,704.86 and
1,871.78 overtime hours, respectiveBoc. 1125 at 3. Bogus worked 1,124.73
overtime hours. Doc. 112 at 2. Kareem Easley and Marcel Walker, whlsoare
bothblackmen worked 326.91 and 933.26 overtime hours, respectiixalyg. 112
5 at 2. On several occasions, Bogus was offered oppdi¢s to work overtime but
declined to do so. Doc. 14at 6.

On October 9, 2014, Bogus emailed Harris explaining that she had been
excluded from the schedule for providiagcurity at Mayor Bell’'s home while he
was on vacatiofrom September 14, 2014 to September 29, 2Db4. 1128 at 4-

5 & 10-13. In an email responselarrisapologized foBogus’ omission from the
schedulewhich he characterized as‘@aversight,” anchetold Bogus that he would
use a sigrup sheet for special assignments in the futuneake sure¢hat the mistake

did not occur agairDoc. 1128 at 12. WhenBogus repliedo Harrison October 9,



2014 shecomplairedabout conversations she had whiln on October 2, October
8, and October 1@&ndtold himthat shehought hevasattemping to“to pay [hei
back for some reason or another.” Doc.-81at 11. This email wasBogus' first
complaint to Harris about girassignment or the amount obffered to herDoc.
112-8 at 4.

Bogus claims that Mayor Bell fostered a sexually hostile work environment
by permitting Harris to manage his security defadc. 1121 at 8. Specifically,
Bogusallegesthat Harris called her “more often than he showdtthat hesent
text messageto her and made “other unwanted gestures” somebgafere the
summer of 2014. Doc. 11P at 8. Bogus could not identify any specific calls, text
messages, or gestures that made her uncomfortable or that she felt were sexually
harassing. Doc. 112 at 42. Bogustestifiedthat she never reported Harris’ conduct
and thashe “still worked” despite his condu@oc. 1121 at 42.

In 2013, Bogus commenced a romantic relationship with her supeiRepr,
Tubbs, a deputy chief who is whif@ocs. 1121 at 7& 112-2 at 70. Just over one
year later, in September 2014, April Odom, the City’s Director of Communications,
reported to Chiedf Police AC Roper that she witnessed an argument between Bogus
and Tubbs outside of a restaurddbcs. 1128 at 3& 1127 at 3 Afterword, the
City of Birminghamretainedan attorney, MatBeam to investigate the incident and

inquire into the relationship between Bogus, Tubbs, and OBbom. 11211 at 1.



Odom worked for th€ity and had no affiliation with BPDocs. 1127 at 3& 112
8 at 4.Beam'’s investigation concluded that the altercation at the restateanmned
from the fact that Tubbs was carrying on relationships with Bogus and Odom at the
same timeDoc. 11211 at 23. The City asked Beam to “mediate the personal
dispute between Officer Bogus, Deputy Chief Tubbs, and Ms. Odom and develop a
plan for aresolution.” Doc. 11211 at 3. Beam did not speak with Mayor Rklting
the investigation. Doc. 1121 at 3.

Around October 2014, Bogumecamepregnant with Tubbs’ childoc. 112
1 at 30. She notified BPD of her pregnancy in January 2@ds. 1121 at 30. On
January 3, 2015, Tubbs filed a complaint against Bogus with BPD’s Division of
Inspections and Internal AffairBocs. 1125 at 3& 112-6 at 1. Tubbs alleged that
on January 2 Bogus confronted him in his office about his purported relagonshi
with Odom.Doc. 1126 at 1. Bogus allegedly said that “she was going*tdfthem
up and kill[Tubbs}” she had “threatened tolkhim several times over the [prior]
several months,” and “threatened to kill his daughter andife” Doc. 1126 at 1.
The complaint also alleged that Bogus sent Tubbs harassing emaifsaeeldook
messages and went to his apwnmt uninvited late at night on multiple occasions.
Doc. 1126 at 1. BPD placed Bogus on paid administrative led»ec. 1121 at 29.
BPD’s investigation concluded that Bogus had engaged in “conduct unbecoming

[of] a police officer.”"Doc. 1 at 13



On January 8, 2015, BPD reassigned Bogus fronvitdngor’s security detail
to its Community Services Divisiomoc. 1125 at 3. While her role changed, her
salary remained the sanigocs.112-1 at 30& 1125 at 3. According to Harris and
Mayor Bell, the decision to reassign Bogus was Chief Roper’'s dhmws. 1127 at
4 & 112-8 at 5. Harris testified that he was not aware of Bogus’ pregnancy/ unti
after she was transferred, and Mayor Bell did not learn about the pregnancy until
Bogus’ child was born in July 2015. Dnd12-7 at 4 &112-8 at 5. Bogus remained
in the Community Services Division until taking maternity leave after giving birth
in July 2015.Doc. 1121 at 19 & 36-31. Shestayedon maternity leave untiDctober
2015.Doc. 1121 at 32.

On October 3, 2015, BPD promoted Bogus to Sergeant and increased her pay.
Doc. 1121 at 32; Doc. 115 at8-9; Doc. 1129 at 3. Chief Roper and Mayor Bell
both approved the promotioRoc. 1121 at 32; Doc. 115 at 89; Doc. 1127 at 4.
As a SergeanBogus’ responsibilities increasednd she now was responsibte f
thesupervision ofthepolice officers assigned to h&hmift. Docs. 1129 at 8-9 & 112-
10 at 5. BPD is divided into four precincts led by Captains, and at least once per
year the Captairs selectwhich recently promoted Sergeamal work in their
precincs. Docs. 1129 at 1& 112-10 at 2. The selectiomprocess is determined by
seniority, with the seniemost Captain picking firsDocs. 1129 at 2& 112-10 at

1. Paul IrwinselectedBogus to work as a Sergeant in the West Precinct, which is



BPD’slargestprecinct.Doc. 1129 at 1 & 3.

The West Precinct had one Lieutenant assigned to each shift (morning, day,
and night)all of whomreported directly to IrwinDoc. 1129 at 1. Each shift had
four Sergeants who reported to the Lieutenant assigned to theiDgluft1129 at
1. Shift assignments and days off at BPD are bgsedarily on seniority Doc.
112-2 at 66. However, officers may state their preference for shift assignments and
days off twiceperyear.Doc. 11210 at 23. The senioimost Sergeant in each
precinct gets the fithoice to state his or her scheduling prefereriges. 11210
at 2-3. In October 2015, Bogus had just been promoted and did not have seniority
over any other West Precinct Sergeaast a resultshe was assigned the night shift
from 3:00 p.m. to 11:00 p.nDoc. 11210 at 34.

On October 12, 2015, Bogus sent a memorandum to tr@saribingsome of
the challenges sheadfacedsince her promotioto SergeantDocs. 1121 at 160&
112-9 at 3. Bogus explained that she is a single parent and would not be able to
transport her children to and from daycare @mralbabysitter if she worked the night
shift. Doc. 1121 at 160. She requested a meeting with Irwin to discuss temporary
“accommodationghat can be made temporarity any other assignments as
sergeantatthe West Precinct with more flexible hours.” Doc. 4113t 160. Irwin
met with Bogus oi®©ctober 15and toldher that BPD could provide her a temporary

“personal hardship” accommodation for up to six weeks, wiimhld allow Bogus



to work MondaythroughFridayfrom 8:30 a.m. to 5:00 p.n2oc. 1121 at 161.He
alsotold Bogus that she would need to resume the rsliftt on November@ Doc.
1121 at 161. On November 9, Bogus sent a memorandum to Chief Roper requesting
“to continue working this shift as it accommodates my family responsibilifiesc”
1121 at 163. However, Chief Roper did not approBmgus’ reqest because
hardship accommodations are granted for no longer than six veeekShief Roper
determined that the request was not in the best interests of BPD and the community.
Doc. 1126 at 37; Doc. 113 at3-5 Doc. 11210 at 3 Specifically, granting Bogus'’
requesfor apermanenshift reassignmentwould have meant that the night shift in
the West Precinct would havedreoperating with three instead of four Sergeants.”
Doc. 1129 at 4.

BPD policy states that officermay choose their shifts “by seniority, so long
as the interest of [BPD] is kept foremost.” Doc. 212t 66. IfBPD’s interess
conflict with an officer’s desired shifthe officer must provide an “acceptable
reason for not being transferred,” whiawould include “school,” “personal
hardship,” or “unique circumstances.” Doc. 142t 66. The policy does not define
“personal hardship.” According to Irwin and Hatcher, it is not in BPD'’s best interest
to permit every officer to work his or her desired shift, Smsne shifts would
inevitably be left understaffed to the detriment of the community.’sDIE29 at 2

& 11210 at 3. Further, Irwin and Hatcher testified in their declarations that it is



easier for BPD to grant temporary shift accommodationmlioe officers thanto
Sergeants “because Sergeants have supervisory responsibilities that police officers
do not have.” Dog 1129 at 5& 112-10 at 5. Irwin is not aware of any Sergeant
other than Bogus/horeceiveda temporary shift accommodation. Do&21410 at 5.

Irwin and Chief Roper suggested that Bogasldask other Sergeants if they
would be willing to trade shifts with hebocs. 1126 at 37& 112-9 at 5. Irwin also
told Bogus thashe could accef@ demotion ta police officer position whereshe
would have seniority and could therefore choose her desired shifts and dByxoff.
1129 at 6. Instead Bogus resumed working on the night shifter her temporary
accommodation period ended on November 30, 2Db6. 1121 at 4350. On
December 21, Bogus wrote Chief Roper that she believed the North Precinct needed
a Sergeant for its morning shioc. 1126 at 34. Bogus offered to fill this shift as
long as she could continue to have Saturdays and Sundays off. Deg.at 32.
Chief Roper did not approve the request because the North Precasaiscy was
due to the temporary transfer of one of its Sergeants to the West Precinct pending an
investigationDoc. 1126 at 20 & 4641.

Late in December 201%hief Roperespondeda Bogus Doc. 1126 at 36.
He explained that scheduling preferences are based on seniority, enddhaatge
find a Sergeant with whom to trade shifts, auggestedhat she mighbe more

likely to find a trading partner if she offered to trade shifihout requiring certain



days off. Doc. 116 at 3. Chief Roper then met with Boges January 21, 2016

and suggested that she speak with her precinct's Captain about switching shifts with
another Sergeant in that precinct or a Sergeant in a diffeemhpt.Doc. 1126 at

37. Chief Roper then followed up with an email explaining to Bogus thebuid
be“very important” for her to find someone with whomttadeshifts because she

Is “assigned to the busiest shift in the busiest preciix¢. 1126 at 37. He
believed that Bogus should be able to find a trading partner beBagses had
abandonedier requirement to keep the same days off (Saturdays and Subtays).
112-6 at 37. However, through January and February 2016 Bogus was unable to
find another Sergeant with whom she could switch siids. 1126 at 3846.

On February 5, 2016, Bogus emailed Peggy Polk, the City’s Director of
Human Resources (“HR”), alleging that she had been subjected to a hostile work
environment because Irwin and Chief Roper did not help her find a schedule that
enabled her to properbare for her childrerboc. 1126 at 47 & 50.HR investigagd
the complainby interviewing witnesses, reviewing correspondence, and analyzing
information onthe shift assignmentand responsibilities of othdylack female
Sergeants in the West PrecinBloc. 1125 at 4. While the investigation was
pending, Bogus received a temporary trangie¢he South Precinct at her request.
Doc. 1125 at 4. The investigation concluded that Bogus had not been subjected to

a hostile work environment or discrimination on the basis of her race, gender, or

10



interracial relationshipDocs. 1125 at 5& 1126 at 16-11. Bogus therefore
transferred back to the Wd3tecinct in March 201@ocs. 1126 & 1129 at 10.

After returning to the West Precinct, Bogus initially worked the night shift,
but thentransitionedo the morning shift (11:00 p.m. to 7:00 a.m.) on June 11, 2016.
Doc. 1125 at 16-18. Between March 42017 and September 1, 2017, she was
assigned to the day shift (7:00 a.m. to 3:00 p.bu) returned to the morning shift
from September to October 2017, was backhenday shift between October and
November 2017, and has worked on the morning shift $\lmseember 25, 2017.
Doc. 1125 at 19-22.

Bogus claims that other officers were given shift accommodations while she
was notDocs. 1121 at 13& 112-6 at 5-7. Specifically, Bogus allegeduring the
HR investigatiorthat Sergeants Angela Bishop, Teresastoal and Tashara Ridley
were granted hardship accommodations that she was d&ued1126 at 9. She
also identified twapolice officers, Antonio Washington and Tiffany Calhowwho
receivedhardship accommodains. Doc. 1125 at 9. However,Bishop and Caon
did not request accommodationsilehthey were Sergeants, and Ridley took a
demotion toa police officer position after her hardship accommodation was not
extended tohe lengtrshe requested. Doc. 1-62at 10; Doc. 11-® at 89; Doc. 112
10 at 6.Police Officers Antonio Washington and Tiffany Calhoun, like Bogus, were

each granted temporary hardship accommodationss. @26 at 7274 & 112-9

11



at 8-9.

Bogus also alleges thatvin intentionally omitted her from a precinatde
email listafter her March 2016 transfer back to the West Pregmetenting her
from receiving “pertinent information to completely do [her] job.” Doc.-11& 11.

She also claims that Irwin mades\sral different gesturegihd “statementdoward

her in staff meetings “[r]legarding seniority.” Doc. 112t 11& 13. According to
Irwin, he used a “preset” email list when emailing Sergeants within the West
Precinct. Doc. 11-® at 10. During Bogus temporay transferto the South Precinct

in February 2016, she had bemmoved from the West Precinct email list. Doc.
1129 at 10. When Bogus returned, Irwin attempted to add her back to the email list,
but the “list did not properly update to include” Bogus “due to a technological
mistake.” Doc. 112 at 16-11. Irwin “immediately added” Bogus to the list once
shetold him that she was not receiviimgs emails. Doc. 113 at 11.Irwin explained

that this was the only time heft Bogusoff thedistributionlist, and that he “never
intentionally excluded” Bogus from emails to West Precinct Sergdaats.1129

at 11.

On March 31, 2015, Bogus filed her first charge of discrimination with the
U.S. Equal Employment Opportunity Commission (“EEOM@pc. 31. In the
charge, she alleged that she was removed from the Mayor’s securityodetaise

of her interracial relationship and ensuing pregnancy with a biracial Elutd.3 1

12



at 2. She also alleged that she was subjected to a “hostile working environment.”
Doc. 31 at 2.

On January 19, 2016, Bogus filed a second EEOC chargenglldgat she
was discriminated against, retaliated against, and subjected to a hastde
environmentDoc. 33 at }2. In this charge, Bogus alleged that she was subjected
to a hostile work environment because of her gender, racestaing as single
parentof a biracial child Doc. 33 at 2. She cited the denial of her request to
permanently extend her hardship accommodabag. 33 at 1.

Bogus filed suit in this court on May 19, 2017, asserting a number of claims
arising out of her employmewtth BPD, including (1) Title VIl race discrimination;
(2) Title VIl “pregnancy discrimination”; (3) Title VII hostile work environment;
(4) Title VII retaliation; (5) 42 U.S.C§ 1983 deprivation of rights under color of
law; (6)42 U.S.C8 1983 Fourteenth Amendment Due Process Clause violation; (7)
42 U.S.C.8 1981 race and color discrimination; (82 U.S.C.8 1983 Equal
Protection Clause violation; and a sthte claim for intentional infliction of
emotional distresdDoc. 1. On June 20, 2017, the defendants filed a motion to
dismiss or, in the alternative, motion for more definite statement. The court granted
in part and denied in part the motion, identifying fiblléowing surviving claims:

(1) Claims asserted under Title VI . against the City only, based on

the following allegations:

a. Bell's and/or Harris’s decision to deny the plaintiff the
opportunity to earn overtimeompensation.

13



b. Bell’'s and/or Harris’'s decision to transfer the plaintiff from the
Mayor's security detail either because of her interracial
relationship with Deputy Chief Tubbs or due to xegnancy.

c. Bell's and/or Harris’s creation of a sexually hostile work
environment.

d. Bell's and/or Harris’s retaliation against the plaintiff because she
complained duringhe Beam investigation that Harris made
unwanted romantic advances her.

e. Harris’s retaliation for plaintiff's complaint to him that she was
being discriminatorily denied the opportunity to eanertime.

f. Irwin’s decision to deny Bogus a shift accommodation due to her
prior interracial relationship with Tubbs and the birth of her
racial child.

g. Irwin’'s harassment and creation of a racially hostierk
environment because dBogus’ race and prior interracial
relationship with Tubbs.

h. Irwin’'s creation of a racially and sexually hostile work
environment in retaliation for plaintiff having previously filed an
EEOCcharge.

(2) Claims under42 U.S.C. § 1983 brought againstlrwin in his
individual capacitypased on:

a. Irwin’s retaliation against Bogus in violation of the First
Amendment for reporting misconduct that she observed
occurring within the City.

b. Irwin’s decisionto grantaccommodationso other employees
but not to Bogusin violation of the FourteenthAmendment
EqualProtectionClause.

c. Irwin’s decision to exclude Bogus (1) from receiving reports and
(2) from the supervisor's email list, while including all other
supervisors, in violation of the Fourteenth Amendment Equal
Protection Clause.

(3) Claims under 4P.S.C. § 1981 of race discrimination in contract brought
against the City, and Harris, Bell, and Irwin in their individual capacities.

Doc. 32 at 4445. The defendants now move for summary judgment on all

remaining claims. Doc. 111 at4.
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[11. STANDARD OF REVIEW

Summary judgment is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitledgmént as a
matter of law.” Fed. R. Civ. P. 56(a)Only disputes over facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of
summary judgment.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248.986). A
dispute of material fact is genuine only if “the evidence is such that a reasonable jury
could return a verdict for the nonmoving partig’

The moving party “always bears the initial responsibility of informing the
district court of the basis for its motion, and identifying those portions of the
pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, which it believes demonstrate the absence of a genuine
[dispute] of material fact.Cdotex Corp. v. Catreft477 U.S. 317, 323 (1986)
(internal quotation marks omitted)n responding to a properly supported motion
for summary judgment, the nonmoving party “must do more than simply show that
there is some metaphysical doubt as to the material MdettSushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corpd75 U.S. 574, 586 (1986)ndeed, the nonmovant
must “go beyond the pleadings” and submit admissible evidence demonstrating
“specific facts showing that there is a genuine [disputefyial” Celotex 477 U.S.

at 324 (internal quotation marks omitted).the evidence is “merely colorable, or

15



Is not significantly probative, summary judgment may be granteaderson477
U.S. at 249 (citations omitted).

When a district court consideaisnotion for summary judgment, it “must view
all the evidence and all factual inferences reasonably drawn from the evidence in the
light most favorable to the nonmoving party, and must resolve all reasonable doubts
about the facts in favor of the nonmotarRioux v. City of Atlanta, Ga520 F.3d
1269, 1274 (11th Cir. 2008) (citation and internal quotation marks omititb.
courts role is not to “weigh the evidence and determine the truth of the matter but
to determine whether there is a genuine idsuérial.” Anderson477 U.S. at 249.
“If a reasonable fact finder evaluating the evidence could draw more than one
inference from the facts, and if that inference introduces a genuine issue of material
fact, then the court should not grant summary muelgt.” Allen v. Bd. of Pub. Educ.
for Bibb Gounty, 495 F.3d 1306, 1315 (11th Cir. 2007) (citation omitted).
Importantly, if the nonmovant “fails to adduce evidence which would be sufficient
. . .to support a jury finding for [the nonmovant], summary juégt may be
granted.”Brooks v. Blue Cross & Blue Shield of Fla., Int16 F.3d 1364, 1370
(11th Cir. 1997) (citation omitted).

V. DISCUSSI ON

A. Motion to Compel

In her motion to compel, Bogus requests several categories of documents and

16



informationrelating to(1) other female officers who gave birth or adopted children
(2) other accommodation requests by male or female offi¢8ysunspecified
personnel files; (4) previous lawsuits and complaints involving BPD; and (5) other
members ofMayor Bell's security detail. Doc. 121 at+¥0. For the following
reasons, Bogus is not entitled to any additional discovery and her motion to compel
is due to be denied.

First, Bogus has not shown why she was unable to file a motion to compel
prior to the expiration of the deadline for discovery. The discovery deadline was
extended to April 5, 201%eeDoc. 74, yet Bogus did not file her motion to compel
until almost onemonth later, on May 2, 2019. Doc. 102. Because of several
deficiencies in the motion, on May 30, 2019, tleirt directed Bogus to file a
supplemental motion. Doc. 119. She did so on June 13, 2019. DocBaidven
Bogus’ original motion was filed after the expiration of the discovery deadhde
she hagrovided no justification for failing to file her motion in a timely fashion.
Courts routinely deny motions to compel filed after the close of discoseegy.e.g.
El-Saba v. Univ. of S. Ala738 F. App’x 640, 645 (11th Cir. 2018) (affirming the
district court’s denial of a motion to compel where “the motion was filed almost two
weeks after the close of discovery and therefore was untimely”).

Moreover, even if the court were @ntertain Bogus’ motignt would bedue

to be denied on its meritBogusargues that “[dJocuments relating to female officers
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... who gave birth or adopted children are highly relevant to [her] allegations that
[she] was subjected to discrimination,” bslhe does not explain howhese
documents, even if in existence and recoverable by the City, are relevantud,her s
not overbroad, and not redundant of her other discovery reqDests121 at 45.
Moreover,many ofthesedocuments would have limited relevance, if any, given that
Bogus claims that she was discriminated against for having an interracial
relationship and biracial child, and the request is not limited to women in interracial
relationships and/or with biracial childreithe defendantalso havalisclosedhat
theydo not maintain recorddifferentiating theemployeesvho have given birth or
adopted a child while working at BPD. Doc. 126 at 6. Thus, Bogus’ request would
force the defendants to “individdyalsearch the files of all female police officers
who have tken leave in the last 10 years to determine if that individual took leave
related to pregnancy.” Doc. 126 at 6. Bogus has not demonstrated the relevance of
this requestandit is overbroad and unduly burdensome to the City.

Next, Bogusseels “[dJocumentgelated to accommodation request[s] for any
reason by male or femaleinployeesDoc. 121 at & 19-20. Again, Bogus offers
no explanation for whyll accommodation requesby any male or female BPD
officer would be relevanto her remaining claims.Again, this request is overly
broad andunduly burdensome. Bogus referenceser alleged diagnosiswith

postpartum depression after returning to work after giving birth to [her] Hikeatig
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and young son,” bighehasnot made anglaimsin this lawsuitunder the Americans
with Disabilities Act for disability discrimination. Rather, she contends that other
coworkers were treated more favorably because they were granted hardship
accommodations while she was not, a claim for whitdre is already relevant
evidence in the recordAccording to the defendants, the City does not maintain
records of every employee who makes a hardship accommodation request, and it has
already “searched for and . . . produced any potentially relevasppnsive
documents that could be located regarding the shifts worked by [Bogus’] purported
comparators.” Doc. 126 at 8.

Bogusalsorequests “[dJocuments relating to personnel files” to show that the
defendants “had a pattern or practice of discriminafcopduct and violations of
due process rights[.]” Doc. 121 at 7. This request is overbroad because Bogus does
not explain which personnel files she seeks and for what purpose. In Bogus’ requests
for production, she requested personnel and Internal Affairs files for Irwin and
Harris. Doc. 121 at 37. The City alreddgsproduced “documents related to any
complaints of or training regarding harassment, discrimination, or retaliatitr for
Harris and Mr. Irwin,” buthasnot producednternal Affairs or personnel files
because it considers seerecordso beconfidential. Doc. 126 at 9. Nevertheless,
the defendants explain that the only documents in Harris’ or Irwin’s Internal Affairs

or personnel files “that relate to any type of harassment, discrimination, or rataliatio
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are the policy acknowledgements that Defendants have produced.” Doc. 126 at 9.

Bogus also requests unspecified “[dJocumeptating to previous lawsuits
and complaints.” Doc. 121 at 8. Bogus had asked in interrogatories fortailsde
regarding any allegations and lawsuits by any previous employee(s) against the City
of Birmingham and the Birmingham Police Department in the past ten (10) years
. .. in which employees claimed discrimination and retaliation [under] Title]'VII].
Doc. 121 at 16 Thisrequest igar too broadinceit is not tailored to discrimination
or retaliation claimghatmight be relevant to Bogus’ dlas here ana@lsoincludes
employees who did not work for BPD. Moreover, lawsuits filed in state or federal
court are publicly available information that is already accessible to Bogus through
a public records search. Finally, the Eleventh Circuit has held that “evidence of
other acts of discrimination by tlsame decisiomakeragainst other employees in
the plaintiff's protected group may be relevant to a Title VII clainSmith v.
LockheeeMartin Corp, 644 F.3d 1321, 1341 (11th Cir. 20 #&mnphasis added)
Bogus’ request is substantially broader.

Finally, Bogus seeks “[d]Jocuments relating to members of Bell's staff, who
violated criminal statutes and violated duly promulgated, official rules and
regulations.” Doc. 121 at 9. She claims that “Bell allowed members of his staff to
violate criminal statutes, official rules, and regulations far worse than [her] actions

while pregnant.” Doc. 121 at0. While the request is vague and inarguably
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overbroad, Bogusrequestimplies that other memberof Mayor Bell's security
detail engaged in misconduct and were treated more favorablththaaratment she
received But Bogus has not identifed anyone who purportedly engaged in
misconductor explaired which “criminal statutes and . . . official ad and
regulations” were violated. Moreovdg demonstrate disparate treatment, Bogus
must point to coworkers who were “similarly situated in all material respéetwi’s
v. City of Union City, Ga.918 F.3d 1213, 1229 (11th Cir. 2019). Bogus does not
identify any individuals who were purportedly involved in similar conduct, stibjec
to the same supervisor, and who shared the same &mak.id.at 122728.
Accordingly, Bogusimotion to compel islue to bedeniedon its merits if not for its
unjustified delay.
B. Maotion for Summary Judgment

1. Statute of Limitations and Exhaustion of Administrative Remedies

Inits April 11, 2018 opiniomesolvingthe defendants’ motion to dismiss, the
court found that “Title VIl claims based on any discriminatory, hostile, or retafiator
actions by the City that occurred prior to October 2, 2014, areltanred because
such actions were outside the 8y time limit for the filing of [Bogus’] EEOC
charge.” Doc. 32 at 21. The court calculated this date based on the filing of Bogus’
first EEOC chargen March 31, 2015. Doc. 32 at 21. The court further found that

any discrimination, hostile work environment, or retaliation claim based on events
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occurring after March 31, 2015 must have been included in Bogus’ January 19, 2016
charge “unless such events were reasonably related to the original 2015 charge.”
Doc. 32 at 22.“Thus, allegedlydiscretediscriminatory or retaliatory actions by the
City occurring after the filing of the March 2015 charge but before July 23, 2015”
would also be timdarred. Doc. 32 at 223. Specificallyrelated taBogus’ hostile
work environment claim against Harris, the court concluded ttiea limitations
period “cuts off any claims arising from Harris’s romantic overtures to the plaintiff
during the summer of 2014.” Doc. 32 at 2Bhe court also dismissed any claim
under the Equal Protection Clause that accrued prior to May 19, 2016 4ihde
U.S.C.81983's twoeyear statute of limitations. Doc. 32 at 39.

Additionally, the courpreviously noted that the statute of limitations 4@r
U.S.C. § 1981 clains in Alabama is “two years after the plaintiff ‘knows or
reasonably should know that the discriminatory act has occurred, the sarne poin
from which the Title VII 186day limitations period runs.” Doc. 32 at 21 n.16
(quoting Stafford v. Muscogee Cty. Bd. of EJu&88 F.2d 1383, 1390 (11th Cir.
1982)). Nevertheless, because the defendants had not moved for the dismissal of
Bogus’§ 1981 claims on this basis, these claims survived “against the City and the
individual defendants in their personal capacities only.” Doc. 32 at 21 n.16
(emphasis omitted).

The defendants assert that any claim based on a denial of opportunities for
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overtime is timebarred because Bogus complained to Harris about missing out of
overtime in September 2014 and has not alleged or submitted any evidence that “she
was denied overtime opportunities after October 2, 2014 (180 daye beio2015
charge was filed).” Doc. 111 at 3The defendants further argue that Bogus failed

to exhaust her administrative remedies with resfgeany claim based on a denial

of overtime because she did not mention a denial of overtime opportunities in her
2015 EEOC charge. Doc. 111 at-33.

As the defendant®cognize Bogus complained to Harris about a purported
lack of opportunities for overtime on October 9, 2014, one week after the limitations
period began for her 2015 EEOC charge. Doc-1. B2 37. And Bogus’ email to
Harris on October 10, 2014lated in part ta@wonduct that occurred on October 2,
October 8, and October 10. Doc. 182t 11. Nevertheless, the denial of overtime
opportunities is not Bogus’ only allegation of disparate treatment, as she also claims
that shesuffereddiscriminaton by herexclusionfrom the West Precinct emalil list,
by the denial ofher choice of shifts, and kiye reassigmentfrom the Mayor’'s
security detail. Thus, any denial of overtime is jus¢ componendf the factual
predicate for Bogus’' disparate treatment claitm any event as will be soon
discussed, any Title VIIg 1981, or§ 1983 claim based on a theory of disparate
treatment is due for dismissal on its merits regardleds tineliness.

Furtherthe couritamot agree with the defendants’ narrow reading ofu8bg
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2015 EEOC charge. In it, Bogus complains that once she refused to sign a waiver
following the Beam investigation, she was “subjected to discriminatory treatment.
Doc. 31 at 2. She explasthat she was reassigned in January 28ftér she
disclosedher pregnancy to BPDoc. 31 at 2. Bogus concludes by claiming that
once her relationship with Tubbs “became public, [she] was punishedifgy de
black female who had a relationship with a white superior.” DdcaB2.

A plaintiff's suit is “limited by the scope of the EEOC investigation which
can reasonably be expected to grow out of the charge of discriminalerander
v. Fulton @unty, Ga, 207 F.3d 1303, 1332 (11th Cir. 2000) (citation and internal
guotation mark omitted). Claims are permissible if they “amplify, clarify, or more
clearly focus the allegations in the EEOC complaint, but . . . allegations of new acts
of discrimination are inappropriateGregory v. Ga. Dep’t of Human Re855 F.3d
1277, 127980 (11th Cir. 2004) (internal quotation marks omitted). “The proper
inquiry is whether the complaint is like or related to, or grew out of, the allegations
contained in the relevant charg&elly v. Dun & Bradstreet, Inc557 F. App’x
896, 899 (11th Cir. 2014). And, importantly, “courts are . . . extremely reluctant to
allow procedural technicalities to bar claims brought under Title @tegory, 355
F.3d at 1280 (internal quotation marks omitted). Accordingly, “the scope of an
EEOC complaint should nbie strictly interpreted.Id.

Bogus’ allegation that she was denied overtime opportunitieshékether
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alleged discriminationis at least “like or related to” and could have grown out of an
EEOC investigation intdher complaint that she was “punished” for having an
interracial relationship and biracial child with Tubbs. BPD wasrawof and
investigated Bogus’ relationship with Tubbs in September 2014, and Bogus became
pregnant in October 2014. Harris testifiedtthe was aware of Bogus’ relationship
with Tubbs in September 2014. Doc. 18 4t 3. This particular allegaticr-like
Bogus’ allegations that she was discriminatorily reassigroshied a shift
accommodationand taken off of an email listis closely related to the gravamen
of her EEOC omplaintthat she wasnistreated because of her relationship with
Tubbs andherpregnancy. Thus, the court waltldresghe merits of Bogus’ claims.

2. Title VII, 42 U.S.C. § 1981, and Equal Protection

As outlined above, the following claims remain pending: Title VIi
discrimination on the basis of Bogus’ pregnancy and interracial relationship,
retaliation, and hostile work environment; 42 U.S81983 First Amendment
retaliation and Equal Protection Clause violations; and 42 U&.0981 race
discrimination in contract. Many of Bogus’ claims, of course, are supported by
overlapping factual allegations. Moreover, “discrimination claims, inctudostile
work environment claims, brought under the Equal Protection Clause, 42 U.S.C.
81981, or Title VII . . . are subject to the same standards of proof and employ the

same analytical frameworkBryant v. Jones575 F.3d 1281, 1296 n.20 (11th Cir.
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2009). The court therefore combines its analysis of Bogus’ employment
discrimination claims

Title VII claims are “typically categorized as either mix@adtive or single
motive claims.”Quigg v. Thomas @ntySch. Dist. 814 F.3d 1227, 1235 (11th Cir.
2019. A mixedmotive claim is based on the allegation that “illegal bias, such as
bias based on sex or gender, ‘was a motivating factor for’ an adverse employment
action, ‘even though other factors also motivated’ the actldn(uoting 42 U.S.C.

8 2000e2(m)). Singlemotive claims, on the other hand, “require a showing that
bias was the true reason for the adverse actidn.Both singlemotive and mixed
motive claims “can be established with either direct or circumatavidence.ld.

Here, regardless of whether her claims are characterized asrsioige or mixed
motive, Bogus has failed to adduce any evidence of a discriminatory motive
animatingthe defendants’ employmedécisions.

Singlemotive claims require the application of th@miliar McDonnell
Douglasburdenshifting analysisQuigg 814 F.3d at 1237. Eplaintiff first must
establish g@rima faciecase of discriminatiorid. If she does so, the employer must
provide a legitimate, nondiscriminatory reason for its decisidndf the employer
satisfies this burden, the onus shifts back to the plaintiff to show that the employer’s

nondiscriminatory reason is “mere pretefdi discrimination.ld.
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a. Prima Facie Case

To establish @rima faciecase of race discrimination, Bogus must shioat
(1) she is a part of a protected class; $2¢ was qualified for his position; (3he
was subjected to an adverse employment action; an8RD)treated similarly
situated employees outsiterprotected class more favorabGrawford v. Carroll
529 F.3d 961, 970 (11th Cir. 2008). In disparate treatment claims, the plaintiff must
idenify comparators who arsimilarly situated in all material respect&.éwis 918
F.3d at 1229 Thus,“a plaintiff and her comparators must be sufficiently similar, in
an objective sense, that they ‘cannot reasonably be distinguiisihedat 1228
(quotingYoung v. United Parcel Serv., In675 U.S. 206, 231 (2015)).

Bogus’ claims based on the denial of overtime opportunities, reassignment
from the Mayor’s security detadndthe denial of a permanent shift accommodation
fail because she has not met her burden to estalgraina faciecase of employment
discriminaton for any of these theories of liability. More specifically, Bogus cannot
show that the purported denial of overtime opportunities reassignmenand the
failure to earn a permanent shift accommodation were adverse employment actions.
Further, even accepting Bogus’ version of events, she cannot show that similarly
situated individuals from outside her protected class were treated more favorably.

. Denial of Overtime

Bogus’ claim based on a denial of overtime opportunities, even if tifadly,
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because she has not submitted evidence showing that she was, in fact, denied the
opportunity to seek overtime. Conversely, Harris testliiedeclaratiorthatBogus

had the same opportunities to earn overtime as the other officers assighed t
Mayor’s security detail based on a rotation, and that he did not have control over the
number of hours each officer workddoc. 1128 at 22 & 6. Bogus has failed to
demorstrate “that she was prevented from working overtime or how much overtime
she lost” due to BPD’s action€ollins v. MiamiDade unty, 361 F. Supp. 2d

1362, 1372 (S.D. Fla. 2005)Accordingly, any employment discrimination claim
based on a purported dahof overtime opportunities falls short.

Moreover, even if Bogus had been passed over for overtime assignments
while serving on thMayor’s security detail, she has failed to point to any evidence
that she was “both qualified and available to work overtime under” BPD’s system
for assigning overtime to security detail employees, but “passed over in favor of
someone elseOsahar v. Postmaster Gen. of U.S. Postal $S@68 F. App’x 753,

762 (11th Cir. 2008) From January 2014 to January 2015, two black merked

fewer overtime hours than BoguBocs. 1125 at 2& 112-8 at 6. And for those who
worked more than Bogus, she has made no showing that these individuals were
granted more opportunities for overtime than she, esgecially giverthe record
evidenceestablishingthat Bogus had turned down overtime opportunities on

multiple occasiondDoc. 1128 at 6. Accordingly, Bogus cannot establistpama
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faciecase of employment discrimination based on the allegation that she was denied
oppatunities for overtime compensation.
I. Reassignment

Similarly, Bogus cannot establishpama facieemployment discrimination
case based on her claim that she was reassigned for discriminatory rdxsguns.
was reassigned from thklayor’'s security detail following a complaint and
investigation into her purported threat to kill a coworker and his yaamidlalleged
harassment electronically and in persboc. 112-1 at 29; Doc1125 at 3; Doc.
112-6 at 1. NeverthelessHarris and Mayor Bell both testified thiéite complaint
and investigatioplayednorole in transferring Bogus-explaining that the decision
to reassign her was Chief Ropedad Bogus has failed to rebut this contention with
any evidence of her ownDocs.112-7 at 4& 1128 at 5. Moreover,Harris and
Mayor Bell were notawareof Boguws’ pregnancy until after she had been placed on
administrative leave and the investigation into her relationship with Thabs
commencedDocs. 1127 at 4& 112-8 at 5. Accordingly,even though Harris and

Mayor Bell were aware of Bogus’ relationship witlubbs at the time of her

1 while the defendants repeatedly assert that Chief Roper thadecision to reassign Bogus,
they do not explain what, if anything, Chief Roper knew about Tubbs’ complaint or the Beam
investigationat the time of his decision Nor do they provide a cleaieason for Bogus’
reassignment. Bogspeculatedh her deposition that Chief Roper was aware of Tubbs’ complaint
and the Beam investigation because Odom complained to Chief BgeBoc. 1121 at 60 (“I

know [Chief Roper knew] about the stuff with Matt Beam because April Odom complaineal to hi
about Matt Beam stuff.”). This evidentiary gap is unresolved by the record before the cour
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reassignmengeeDocs. 1127 at 3 & 1128 at 5,Bogus has made no demonstration
that the reassignment occurred because of her sex, interracial relationship, or
pregnancy.

Further, Bogus fails to meet her burden atghma faciestage because she
cannot show that her reassignment from the security detail constituted an adverse
employment action. Under Title VII, an adverse employment action isisiate
that impacts the “terms, conditions, or privileges of the plaintiff's job in a real and
demonstrable way.Davis v. Town of Lake Park, Fla&245 F.3d 1232, 1238 (11th
Cir. 2001). “The impet must be serious and material, and a reasonable person in
the circumstances presented must have found that the action was materially
adverse.'Mills v. Cellco Partnership376 F. Supp. 3d 1228, 1237 (N.D. Ala. 2019)
(internal quotation marks omitted)

Bogus has made no showing that her reassignment froktaher’'s security
detail materially affected the terms, conditions, or privileges of her empidyime
a real and demonstrable wayDavis, 245 F.3d at 1238. Her rate of pay was
unaffected by hemassignmenbDocs. 1121 at 30& 112-5 at 3. And, even Her her
reassignment, Bogus was promoted to Sergeant and earned an increase in salary.
Bogus did not testify in her deposition, let alone adduceodrgrevidence, that the
terms and conditions of her employment were materially affetttadg January to

July 2015. Bogushas not showthat her reassignmedutring this timeconstituted
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anadverse employment action.

Even if her reassignmeitad beeran adverse employment action, Bogus
camot establish grima faciecase of employment discrimination based on her
reassignment because she has not identified any similarly situated cowankers
were treated differently. “When a plaintiff alleges discriminatory discipline, to
determine whether employees are similarly situated, [the court] evaluate[s] whether
the employees are involved in or accused of the same or similar conduct and are
disciplined in different ways.Burke Fowler v. Orange Gunty, Fla., 447 F.3d 1319,

1323 (11th Cir. 2006) (internal quotation marks omitteg8jich an evaluation may
also includeanexamination of “the employees’ records with respect to their histories
of problems with coworkers or supervisors, job performance, tardiness, absenteeism,
and responsiveness to performance evaluatidiles v. United Parcel Serv., Inc.
360 F. App’x 61, 64 (11th Cir. 2010Bogushas not pointed tany coworker facing
a complaint andnivestigation into similar conduetmuch less onesho was treated
more favorably. Thus, Bogus cannot establisiprama facie employment
discriminationclaim based on her reassignment.

i, Shift Accommodation

Finally, Bogus cannot establislpema faciecase based on BPD'’s purported
failure to accommodate her scheduling preferendsgus does not dispute that

BPD provided an accommodation when it granted her-assek personal hardship,
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enabling her to worlkon the day shift. In any event, even if BPD had not
accommodated Bogus’ request, Bogus has not shown that her assignment to the
night shift had any tangibladverse effect on the terms and conditions of her
employment.

Further,Bogus has notdentified any coworkers who received a better or
permanent shift accommodation after makirggnailar request.Instead, during the
HR investigation into her complaints, Bogus identified four indiviswdio were
allegedlytreated more favorabhyColston,Bishop, Calhoun, and Washington. But
Bogus has nadubmittedany evidence thatny of these four individuals received a
permanent shift accommodatiomn fact, the record reflects that Washington and
Calhoun were grantetemporaryaccommodations.Moreower, even if she dd
produced or identified evidence that Colston or Bishop received permanent shift
accommodationsshe cannot demonstrate that they were similarly situatedrto
because they were not Sergeants when they made an accommodation aequest
“material differences in . . . respective rank and job responsibilities” weigh against
a finding that employees are similarly situatRibux v. City of Atlanta, Ga520
F.3d 1269, 1281 (11th Cir. 2008). Any employment discrimination claim based on
BPD’s purported failure to provide Bogus with a shift accommodation is due for

summaryjudgment
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b. Mosaic of Circumstantial Evidence

As the Eleventh Circuit has recognizédstablishing the elements of the
McDonnell Douglagramework is not . . . theine qua notfor a plaintiff to survive
a summary judgment motion in an employment discrimination c&maith v.
LockheeeMartin Corp, 644 F.3d 1321, 1328 (11th Cir. 2011). Even in the absence
of proper comparators, a plaintiff “will always survive summary judgment if he
presents circumstantial evidence that creates a triable issue concerning the
employer’s discriminatory intentld. “A triable issue of fact exists if the record,
viewed in a light most favorable to the pldiiy presents a convincing mosaic of
circumstantial evidence that would allow a jury to infer intentional discrimination
by the decisionmakerld. (internal quotation marks omitted).

Far from a convincing mosaic, Bogus’' circumstantial evidence is
unpersiasive and virtually nonexistenEssentially, Bogus contends that BPD took
various actions against her because of her interracial relaticarsthipiracial child,
but she has natome forth with sufficient circumstantial evidence that these factors
played a role in any of BPD’s personnel decisiddsgus has pointed to moaterial
evidence in the record showing that BPD had a motive to discriminate against her
to past instances of discriminationsimilar crcumstancesor to any examples of
BPD’s “conscious tracking of” race, sex, or an employee’s relationships in it

decisionmakingSee Moultrie v. Ga. Dep’t of Corr703 F. App’x 900, 907 (11th
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Cir. 2017) (noting that the plaintiff's evidence was weaker than the evidence
presented irsmith 644 F.3d 1328, which first established tleerivincing mosaic
of circumstantial evidence” test, because the plaintiff did not demonstrate “a motive
to discriminate, incidents of white and black employees being treated differently,
and the employer’s conscious tracking of race in disciplinary decisions”). Because
Bogus has nqtut forth sufficient evidencef discriminationthe convincing mosaic
of circumstantial evidence test does not agésany of her employment
discrimination claims.
C. Mixed-Motive Analysis

For mixedmotive claims, the plaintiff must produce “evidence sufficient to
convince a jury that: (1) the defendant took an adverse employment action against
the plaintiff; and(2) a protected characteristic wasmotivating factor for the
defendant’s adverse employment actioQuigg 814 F.3d at 1239 (internal
guotation marks omitted) (emphasis omitted). Thus, a reasonable jury must be able
to conclude, “by a preponderance of the evidence, that [Bogus' race] was a
motivating factor for an adverse employm decision.”ld. The Eleventh Circuit
has characterized this as a “straightforward inquiry into whether the plaintiff has
presented sufficient evidence of mixeubtive discrimination to establish a jury
issue.”ld. at 1240.

A plaintiff may demonstrate that a protected characteristic was a motivating
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factor in the employer’'s decisionmaking by pointing to “remarks thatdotiyr
evidence discriminationas long as the context of the remarks shows “that the
employer actually relied on [the plaintiff's protected characteristic[sjjaking its
decision.” Quigg 814 F.3d at 1241 (internal quotation marks omitted). Where
statements are “far from stray remarks,” but rather are made in close temporal
proximity to the decision during conversaticgisout the decision, a plaintiff can
show that a jury issue exists with respect to whether her protected characteristic was
a motivating factor in the employer’s decisionmakilogat 1243+42.

Here, apart fronher ownspeculation, Bogus has not identified any comments
by Irwin, Harris, Mayor Bell, or anyone else at BPD regarding her race, gender,
interracial relationship, or biracial child. Even if she had, Bogus has not shown that
any statemenwas made in close terogl proximity or logically tiedo any of the
challengecemployment decisions. Accordingly, Bogus cannot show that there is a
triable issue of fact with respect to whether one of her protected characteristics was
a motivating factor for any of BPD’s enggiment decisions.

4, Retaliation

Bogus’ claim for retaliation responséo hercomplains during the Internal
Affairs investigationto Harrisabout a lack of overtim@ndaboutthe lack of ashift
accommodatioms unsupported by any evidence in tieeord Under Title VII, an

employee has suffered an adverse employment action for the purposes of a
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retaliation claim if the “employer’s action would ‘dissuade a reasonable niooke
making or supporting a charge of discriminatioMills, 376 F. Supp3d at 1244
(quoting Burlington N. & Santa Fe R.R. Co. v. Whit8 U.S. 53, 68 (2006)
(alteration included)). An adverse employment action must be “judged from the
perspective of a reasonable person in the plaintiff's position, comgdalt the
circumstances.Burlington 548 U.S. at 7871. Importantly, the Eleventh Circuit
has pointed out that the Supreme Court’s decisidduitington “strongly suggests
that it is for a jury to decide whether anything more than the most petty and trivial
actions against an employee should be considered ‘materially adveltser]tand
thus constitute adverse employment actio@sdwford 529 F.3d at B3-74.

Even assuming that under this more lenient standard Bogus has shown that
shesufferedan adverse employment actitor the purposes of a retaliation claim
she has made no showing that atiggedy retaliatory act by any of the defendant
resultedfrom one of her complaints. There is simply no evidence in the record,
whether direct or circumstantial, demonstrating a causal connection between
protected activity and an adverse employment action. Conversely, there & ampl
evidence in the record thitie defendants’ decisions were unrelated to aBoglis’
complaints. Thus, there is no triable issue of fact with respect to a claim for
retaliation.

For example, before Bogus complained about Irwin’s unwillingness to grant
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her a permanent shift accommodation in February 2016, he had explained to her that
he was not permitted to allow her to work any shift dasired Doc. 1129 at 5.
Similarly, Bogus has not drawn any direct or circumstantial connection betmeen
of hercomplains and a lack of overtime opportunitiesiotwithstanding the fact
that Bogus has not pointed to any evidence showing that she was, in fact,
intentionallydenied opportunities for overtime.

5. Hostile Work Environment

To establish grima faciecase of harassment or hostile work environment,
Bogus must show that: (1) she belongs to a protected class, (2) she was subjected to
unwelcome harassment, (3) the harassment was based on one or more protected
characteristics, (4) the harassment was “cudfitly severe or pervasive to alter the
terms and conditions of employment and create a discriminatorily albwsrkeng
environment,” and (5) there is a basis for holding the City liabléhisfbehavior
Thompson v. Carrier Corp358 F. App’x 109, 11314 (11th Cir. 2009).

Bogus has pointed to no evidence in the recordHlaatis, Iwin, or Mayor
Bell engaged in activity rising to the level of hostile or harassing. EvensHa
conduct—which allegedly consists afmidentifiedphone calls, text meages, and

“gestures”—viewed in the light most favorable to Bogus, does not rise to the level

37



of severity or pervasiveness to “alter the terms and conditions of employinent.”
Thompson358 F. App’x at 114.Bogus also alleges that Irwin denied her a shift
accommodation, treated her differently than her male coworkersntamdionally
excluded her from West Precinct emails. Doc.-11& 16-11. But none of this
conduct, even if true, is severe or pervasive enough to serve as the basis fte a hosti
work environment claimSee, e.g.Naples Comm. Hosp., Ina&33 F. App’x 797,

800 (11th Cir. 2011)nplding that lack of communication, “petty slights,” and angry
outbursts were not sufficiently severe or pervasive to establish a hostile work
environment claim).

Bogusdoes notdentify specific harassing statemeats pattern of harassing
behavior—or explain howany such behavior affected the terms and conditions of
her employment at any point during her time at BPD. Even if Bogus were able to
demonstrate that she was subjected to harassment, she has not shown that the City
either knew or should have known abth@harassment and failed to takeyatction
to combat it. This shortcomings fatal to any hostile work environment claimder
Title VII.

6. 42U.S.C.§1983

The individual defendants are entitled to qualified immunitsthwespect to

2 Any claim based on Harris’ alleged condatzowould fail because it occurred more than 180
days prior to the filing of Bogus’ first EEOC charge of discrimination in March 28&&Doc. 32
at 23-24.
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any 8 1983 claim because Bogus has not shown that any of her constitutional rights
were volated. To establish a First Amendment retaliation claim, a plaintiff must
show: (1) she engaged in speech protected by the First Amendment, (2) the
defendants retaliated against the plaintiff in a way that affected her protected speech,
and (3) a causal connection exists between the defendant’s alleged retaliation and
the adverse effect on the plaintiff's speedkeMartini v. Town of Gulf Strean®42

F.3d 1277, 1289 (11th Cir. 2019¥[W]hen public employees make statements
pursuant to their official duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate their communications
from employer discipline.'Garcetti v. Ceballos547 U.S. 410, 421 (2006). But
statements “by a public employee outside thapscof [her] ordinary job duties
[constitute] speech as a citizen for First Amendment purpadsase’ v. Franks573

U.S. 228, 238 (2014).

“In 8§ 1983 First Amendment retaliation cases, the Supreme Court has
recognized that retaliatory animus by a governmental actor is a subjective condition
that is ‘easy to allege and hard to disprovéd’’(quotingNieves v. Bartleft139 S.

Ct. 1715, 1725 (200% When a government employee alleges that she has been
terminated because she engaged in speech protected by the First Amendment, the

court “looks to whether the defendant governmental employer's retaliatory

motivation was the btfor cause of the advee employment decisionld. If not,

39



and the employer would have fired the employee in the absence of “a retaliatory
animus motivating that conduct,” a First Amendment retaliation claim cannot
survive.ld.

For many of the same reasons that Bogus’ employment discrimination claims
are due to be dismissed, Bogus has not shown that she suffered a violation of her
First Amendment right to free speeclBogus’ constitutionatlaim is based on
Irwin’s purported retaliation against her for her complaints to HRit Bogus’
complaints to HR arose out of issues specific to her employment, not issues of public
concern. Accordingly, Bogus was not speaking as a citizen when she complained to
HR about Irwin, and her speedhlls outside the ambit of First Amendment
protection.

Moreover, as discussatbove Bogus has pointed to no evidence in the record
demonstrating a causal link between her protected speechngngurportedly
retaliatory acts At most, Bogus has put forth mere speculation and conjecture,
which “cannot create genuineissue of fact."Cordoba v. Dillard’s, Inc. 419 F.3d
1169, 1181 (11th Cir. 2005)For all of these reasons, Bogus’ claim for First
Amendment retaliation, like all of her other claims, is unsupported by any evidence
in the record and cannot survive summary judgment.

V. CONCLUSION

For thesereasons, it is ORDEREIMat the Supplemental Motion to Compel
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(Doc. 121) is DENIED.

It is further ORDEREDthat DefendantsMotion for Summary Judgment
(Doc. 110 is GRANTED, and all claims assertedigintiff Kesha LaShawn Bogus
areDISMISSED with prejudice.

A final judgment will be entered separately.

DONE and ORDERED on February 12, 2020

O

GRAY M BORDEN
UNITED STATES MAGISTRATE JUDGE
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