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CORPORATION, et al.,

et M ) e M M ) ) )

Defendants

MEMORANDUM OPINION

This caseis before the court ofour separatenotions: (1) the Rule 12(b)(6) motion to
dismiss filed by Defendant City of Birmingham (“Birmingham(poc. #67); (2) the Rule
12(b)(6) motion to dismiss filed by Defendddhited States Steel Corporation (“U.S. Steel”)
(Doc. #64), (3) U.S. Steel's motion forsnmaryjudgment as taertain plaintiffs (Doc. #62),
and @) U.S. Steel’snotion tostrike (Doc. #79). The motionsarefully briefed.! (Docs. #61, 63,

64, 65, 67, 70, 71, 73, 74, 75, 76, 77, 78, 79, 81, 82, 83

After careful review, and for the reasons explained below, the court concludes that
Birmingham’s motion to @miss is due to be granted and that U.S. Steabson todismissis
due to be granteth part. The courtfurther concludes that U.S. Steel is entitled to summary

judgment as to eight plaintiffson all claims asserted by those plaintiffdccordingly,

! Plaintiffs filed two evidentiary submissior®ocs. #69, 72) in response to Defendantabtions to
dismiss. Because the evidentiary mater@nstitute “mattes outside the pleadings,” the court hereby excludes the
evidentiary filings (Docs. #9, 72) and does not consider them in ruling on Defendamtsons to dismiss. Fed. R.

Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6)., matters outside the pleadings are presented to and not
excluded by the court, the motion must be treated as onarfonary judgment under Rule 56.”). The Eleventh
Circuit recognizes a narrow exception to this rule, but the exceptinagplicable hereSee SFM Holdings, Ltd. v.

Banc of Am. Sec., LLC, 600 F.3d 1334, 1337 (11th Cir. 201@e(mitting district courts toconsider an extrinsic
documentwhen deciding a motion to dismiss only“(1) [it is] central to the plaintiff's claim, and (2) its
authenticity is not challeng&d
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Birmingham is entitled to be dismissed from this case with prejudice, U.S. Steel il dntitle
judgment against eight of the plaintiffs, and the remaining plaintiffs magepd with their
surviving claims against U.S. Steel. Finally, U.S. Stemldion tostrike is due to be denied as
moot.

l. Background?

Plaintiffs are eighteenmesidents ofthe Ensley Sherman Heights Neighborhosbo
supportEnsley Revitalization Committee, LLC, which is also a plaintiff in this lawgDibc.
#57 at Y1). Defendant U.S. Steel owas approximately 6G@cre site formerly used for steel
manufacturing in the Ensley neighborhood, known colloquially as “Ensley Wotkis dt(193,
14).U.S. Steel ceased steel productioicasley Works in the 1980s, and the property hasesin
fallen into severe disrepaild( at 113, 6-7, 17, 41-4p

Plaintiffs claim theEnsley Worksproperty contains obnoxious weeds and overgrown
vegetation, dilapidated and unsdfeildings and a variety of animaland pests including
shakes, rodentdjobcats, and other wild animaldd.(at 113, 6, 43. Those Raintiffs whose
properties abut Ensley Works complain thvaeds yvegetationand overgrown treédsom Ensley
Works have encroached upon their propeanyd all Plaintiffs allege thatanimal pets have
migrated from Ensley Works onto their properfi. at 1143-44 75. Plaintiffs also maintain
that theEnsley Works property has become an eyesore, a dumping ground forrefash,
animal carcassesnd dead bodies, and a hangout for “obnoxious vagrants” and “vagabonds”

who loiter on the property day and night and disturb Plaihtgftset enjoyment of theiown

2«A Rule 12(b)@) motion questions the legal sufficiency of a complaint; therefore siesaimg the merit
of a Rule 12(b)(6) motion, the court must assume that all the factualtimliegset forth in the complaint are true.”
Mays v. U.S. Postal Serv., 928 F. Supp. 1552, 15%8 (M.D. Ala. 1996). Thus, for purpasef resolving the
motions todismiss under Rule 12(b)(6), the court treats the facts alleged in the am€opdnplaint (Doc. # 57) as
true. The court also treats the allegations of the Amended Complaint dsrtpigposes of resolving U.S. Steel's
motion for summaryjudgment, since U.S. Steel does not contest their truth for sumuatgmént purposes. (Doc.
#63 at 7) (“Taking as true the underlying allegations, [U.S. Steel isriilleel to summaryudgment].”).
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property. (d. at 11 7 20. The Ensley Works property largely lacks any barricades or fencing to
prevent unauthorized entry onto iid.(at 120).

Despite complaints to U.S. Steel and Birmingham since at 1€&88§, Plaintiffs allege
that U.S. Steel has failed to do anything to maintain the propkatyat {13, 8, 71). Birmingham
spent some $34,000 in taxpayer funds to control weeds, rodents, and other pests at Ensley Works
on two occasions, but the city has neither sought recovery for those costs noapianezh the
property, according to Plaintiffsld; at 144).

In addition to U.S. Steel, Plaintiffs have also named titg &f Birmingham as a
defendant in this lawsuit. Plaintiffs claim Birmingham has failed to enforce vastates statutes
authorizing municipalities to abate public nuisaregsinst U.S. Steel, even though Birmingham
has local authority and jurisdictido enforcethosestatutes. (Id. at 113-4). Plaintiffs attribute
Birmingham’s lack of enforcement efforts to the fact Birmingham and Ul Sare doing
business with each other in more affluent areas of Birmingham and surrounding caesriunit
(Id. at 15). By failing to take enforcement action against U.S. Steel to remedgotidition of
Ensley Works, Plaintiffs claim Birmingham is perpetuating a private nuisditte Plaintiffs
assert that Birmingham has a duty to declare the Ensley Worksrfyr@pnuisance, place notices
of condemnation upon the four dilapidated structures remaining on the property, and either

compel U.S. Steel to remediate the property or undertake remediation litsaif 5(8).

% For example, one such statute provides:

An abundance of overgrown grass or weeds within a municipalityghajurious to the general
public health, safety, and general welfare by providing breeding dscamd shelter for rats, mice,
srmakes, mosquitoes, and other vermin, insects, and pests hiding debris, such as broken glass
or metal, that could inflict injury on a person going upon the propertygeing unsightly; or a
growth of grass or weeds, other than ornamental plant growth, that ext2édches in height,
may be declared to be a public nuisance by the municipal governing body and ahaiedded

in this article.

Ala. Code 8§11-67-60.



As a result of U.S. Steel's and Birminghanalleged wrongdoing, Plaintiffs claim they
have suffered diminished property values, damage to their quality of lifeodheir health and
safety, and the inability to quietly enjoy their propertgl. @t 148). Plaintiffs alscallegethey
have incured expenseelatedto the abatment ofthe nuisance conditions on Ensley Works and
that the conditions on the property have worked hurt, inconvenience, and damage {bdthe
For examplePlaintiffs claim they have spent their own moneyabateencraching weedscut
overgrown treesand exterminate large rodents that have entered their préqentthe adjacent
Ensley Workgproperty (Id. at{ 75).

Plaintiffs assertclaims for private nuisance, attractive nuisance, nuisance per se,
negligence, neglence per se, trespass, and wantonness under Alabama law againstboth
U.S. Steel and Birminghaf(ld. at 147). Plaintiffs seek an injunction eithét) requiring U.S.
Steel to(a) abate weeds and vegetation within aya@d buffer zone surrounding the Ensley
Works property; If) spray for snakes around the perimeter of the property;catkinolish the
four dilapidated structures on the property and haul off the resulting deb(® ordering
Birmingham to enforce applicable state stes against U.S. Steel and compel the company to
remediate the propertyld; at 4-5). They also seek compensatory and punitlgaenages against

U.S. Steel an@irmingham (I1d. at Y 78).

* Plaintiffs also assert clagof “Continuing Private NuisanceSee (Doc. #57 at18) (Count Five). But the
“continuing nuisance” concept relates to the measure of damages wheareaisspermitted to continue instead of
being abated; it is not a separate cause of action distinct from an ordinsayoauclaim.See Svedenberg v.
Phillips, 562 So. 2d 170, 172 (Ala. 1990) (“In a continuing nuisance case involving injurd foroperty caused by
noxious odors, the measure of damages for injury to the real prapahe difference in the value of the real
property with and withoutueh odors.”). Thusalthoughthe court does not address Plaintiffs’ “continuing nuisance”
claims separately from their private nuisance clgjnits analysis of the private nuisance clgiapplies to the
“continuing nuisance” claimas well.



Il. Standards of Review

Because thenotions todismiss (Docs. #4, 67) andmnotion for summaryjudgment as to
certain plaintiffs (Doc. #62) are governed by different legal standards, the court sets out the
relevant standards of review separately.

A. Rule 12(b)(6) Motion to Dismiss Standard

The Federal Rules of Civi*rocedure require that a complaint provide “a short and plain
statement of the claim showing that the pleader is entitledi&d.téted. R. Civ. P. 8(a)(2). The
complaint must include enough facts “to raise a right to relief above the dpecidael.” Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). Pleadings that contain nothing more than “a
formulaic recitation of the elements of a cause of action” desatsfy Rule 8and neitherdo
pleadings that are based merely upon “labels and conclusiorisaked assertion[s]” without
supporting factual allegationtd. at 555, 557. In deciding a Rule 12(b)(6) motion to dismiss,
courts view the allegations in the complaint in ligat most favorable to the nonmoving party.
Wattsv. Fla. International Univ., 495 F.3d 1289, 1295 (11th Cir. 2007).

In considering a motion to dismiss, a court should “1) eliminate any allegatiohs in t
complaint that are merely legal conclusions; and 2) where there arglesled factual
allegations, ‘assume their veraciéwynd then determine whether they plausibly give rise to an
entitlement to relief.”Kivisto v. Miller, Canfield, Paddock & Sone, PLC, 413Fed Appx 136,

138 (11th Cir. 2011fquotingAm. Dental Assn. v. Cigna Corp., 605 F.3d1283, 1290 (11th Cir.
2010)).That task is context specifiand to survive the motion, the allegations must permit the
court, based on its “judicial experience and common sens&o infer more than the me

possibility of misconduct.Igbal, 556 U.S. at 679If the court determines that wglleaded



facts, accepted as true, do not state anckhat is plausible, the clairmust be dismissed.
Twombly, 550 U.S. at 570.
B. Rule 56 Summary Judgment Standard

Under Federal Rule of Civil Procedure 56, summary judgment is proper “if tréingea
depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, show that there is no genuissueas to any material fact and that the moving party is
entitled to judgment as a matter of lawZé otex Corp. v. Catrett, 477 U.S. 317, 322 (1986)he
party seeking summary judgment always bears the initial responsibilitfoaiing the court of
the basis for its motion and identifying those portions of the pleadings or filingh viielieves
demonstrate the absence of a genuine dispute ofiatdgat. Id. at 323. Once the moving party
has met its burden, Rule 56 requires the nonmoving party to go beyond the pleadirgsyand
pointing to affidavits, depositions, answers to interrogatories, or admissions endisignate
specific facts shwing that there is a genuine dispute for tridl.at 324.

The substantive law will identify which facts are material and which arevast.See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). All reasonable doubts about the facts
and all justifiable inferences are resolved in favor of the nonmov@eat Allen v. Bd. of Pub.
Educ. for Bibb Cty., 495 F.3d 1306, 1314 (11th Cir. 200F)tzpatrick v. City of Atlanta, 2 F.3d
1112, 1115 (11th Cir. 1993). A dispute is genuine “if the evidenceclsthat a reasonable jury
could return a verdict for the nonmoving part@riderson, 477 U.S. at 248. If the evidence is
merely colorable, or is not significantly probative, summary judgment mgyamted See id. at
249.

“[AJt the summary judgment stagie judge’s function is not himself to weigh the

evidence and determine the truth of the matter but to determine whether there ima gsoe



for trial.” Anderson, 477 U.S. at 249. “Essentially, the inquiry is ‘whether the evidence presents a
sufficient disagreement to require submission to the jury or whether it is ssidetethat one
party must prevail as a matter of lawSawyer v. Sn. Airlines Co., 243 F. Supp. 2d 1257, 1262
(D. Kan. 2003) (quotindnderson, 477 U.S. at 251-52).
Il . Analysis

Few peoplewould want to live near Ensley Works if conditions on the property are
anything like those described the Amended ComplainWith allegations ofbvergrown weeds
and vegetationa host of vermindeteriorating buildingsand accumulating garbagad refuse
(not to mention human and animal remains), the Amended Complaint descpbegertyany
neighborhood would quite reasonably want cleaned up and better maintdoed.
notwithstandingtheir allegationsmany of Plaintiffs’ claims in this lawsuiack legal merit
Though Plaintiffs assert a litany of legal theoragminst both U.S. Steel and Birmingham, the
only ones with anychance of succesme th& nuisanceand wantonnesslaims against U.S.
Steel.Birmingham cannot be held liable on any of Plaintiffs’ clgirasd U.S. is entitled to
summary judgment as to eigplaintiffs whose claims are barred by an exculpatory covenant
bargained for by U.S. Steel and agreed téhmge plaintiffs’predecessor ititle. Thus, asnore
fully explained belowBirmingham is entitled to be dismissed from this case with prejudice, U.S.
Steel is entitled to judgment against eight of Bh@ntiffs, and the remaininglaintiffs may
proceed with their survivinguuisanceand wantonneslaims against U.S. Steel. Finally, U.S.
Steel’'smotion to strike is due to be denied as moot.

A. Birmingham’s Motion to Dismiss Is Due to Be Granted
Plaintiffs assert claims for private nuisance, attractive nuisance, nuisanceeper

negligence,negligence per se, trespass, and wantonness against Birmingham. They seek



damages and an injunction requiring Birmingham to enforce applicable statesstaainst U.S.
Steel. But because each cause of action Plaintiffs esgairist the Cityfails to gate a viable
claim, they are entitled to neither damages nor injunctive reliefthose claims. Thus,
Birmingham’smotion to dsmiss is due to be granted in its entirety.

1. Plaintiffs Fail to State a Negligence Claim Against Birmingham

Plaintiffs assert both negligence and negligence per se claims againstgBamin(Doc.

# 57 at{149-51, 7378). Neither one has any merit.

To state a claim for negligence, a plaintiff must alleg that the defendant owed the
plaintiff a duty; (2) that the defendant breached that duty; (3) that the plaufféred a loss or
injury; and (4) that the defendant’s breach was the actual and proximate caus@lafritiff's
loss or injury! DiBias v. Joe Wheeler Elec. Membership Corp., 988 So. 2d 454, 460 (Ala.
2008) Plaintiffs’ negligence claim fails because they cannot establish the firstrelehe
negligence actioa-that Birmingham owed them a duty to enforce certain state statutes against
U.S. Steel. To be sure, Plaintiffs state in their Aneeh@omplaint that Birmingham “has a duty”
“to enforce the [relevant] statutes” against U.S. Steel, but they providgaloslgport for that
claim. (Doc. #7 at 14). Plaintiffs’ lack of legal authority on this point is unsurprising, as the
court’'s own research reveals that none exists. Simply put, municipalitiesnbagaty under
Alabama negligence law to enforce all applicable statgamst anyone who violates them.

This makes sense. Given municipalities’ limited resources, they must inevitadusec
to prosecute some violations of the law and not otHarghe criminal context, the decision
whether to prosecute “generally rests entirely in [the prosecutor’s] dsgietVayte v. United

Sates, 470 U.S. 598, 607 (1985), and tiejust adrue ina case like this that involves only civil



enforcement. It would bean oddresultindeed ifAlabama tort law imposed duty (which may
well bean impossible dujyon municipalities to prosecute all violations of the State’s civil code.
Because Plaintiffsannot establish the first element of their negligence claim, the claim is due to
be dismissed.

It is unclear from the Amended Complaint whether Plaintiffs even intend tot asse
negligence per se claim. The term appears only once in the Amended Caompldiatcaption
for Count Eight (“Trespass, Negligence Per Se & Private Nuisance”), amdifd do provide
any further factual or legal support for the claim. (Do&7#at 21). But to the extent Plaintiffs
intend to assert a negligence per se clditoa fails. A critical element of any negligence per se
claim in Alabama is that “the defendant must have violated [a] stafdekér Bldg. Servs. v.
Lightsey ex rel. Lightsey, 925 So. 2d 927, 931 (Ala. 2005). Here, Plaintiffs fail to allege that
Birmingham has violated any statute by declining to enforce certain Alabama civil code
provisions against U.S. StéeBecause Plaintiffs have failed to “show the existence of a statute
creaing a mandatory duty to performtheir negligence per se claim is dieebe dismissed.
Norrisv. City of Montgomery, 821 So. 2d 149, 153 (Ala. 2001).

2. Plaintiffs’ Trespass and Wantonness Claims Against Birmingham Fail as a
Matter of Law

Plaintiffs’ trespass anevantonness claimagainst Birminghanfail as a matter of law

because Alabama municipalities cannot be held liable for intentional or wantomnesss t

® It is true that the exercise of prosecutorial discretion is subject to consaiutionstraints. Thusttie
decision to prosecute may not teliberately based upon an unjustifiable standard such as race, retigmther
arbitrary classificatioi Wayte, 470 U.S.at 608 (internal quotation marks omitted). In this litigation, however,
Plaintiffs do not challenge Birmingham’s decision not to bring a civil eefoent action against U.S. Steelany
constitutional ground.

® Indeed, the relevant statutes do not regjmunicipalities to abate a public nuisance at all, but merely give
them discretion to do s&ee Ala. Code 86-5-122 (“All municipalities in the State of Alabanmaay commence an
action in the name of the city to abate or enjoin any public nuisanc§ (emphasis addeghla. Code §11-67-60
(providing that overgrown grass or weedsay be declared to be a public nuisance by the municipal governing
body’) (emphasis added).



Alabama’s legislature hdargelyimmunized municipalities from tort liabilifysubject tocertain
enumerated exceptiomghich arisein specifiedcircumstanceslhe applicablestatute provides in
relevant part: “No city or town shall be liable for damages for injury dore twvrong suffered
by any person or corporation, unless such injury or wrong was done or suffered through the
neglect, carelessness, or unskillfulness of [the municipalitys agentor employeg” Ala. Code
8 11-47190 (emphasis addedfSectionl11-47-190 thusprovides broad tort immunity to
municipalities, subject to an enumerated exception for negligent conduct by thapalipis
agents and employeefi thereforebars claims for intentional and wantonness torts against
municipalities.See Cremeens v. City of Montgomery, 779 So. 2d 1190, 1201 (Ala. 2000) (“A
municipality cannot be held liable for the intentional torts of ngpleyees.”); Morrow v.
Caldwell, 153 So. 3d 764, 769 (Ala. 2014) (“There is no exception &ilf87190] allowing an
action against a municipality for the wanton or willful conduct of its agentrgloyees).
Plaintiffs apparently concede that thegdpass and wantonness claims against Birmingham fail
for this reason. (Doc. #1 at 13). The claims are therefore due to be dismissed.

3. Plaintiffs Fail to State AnyNuisance ClaimsAgainst Birmingham

Plaintiffs’ private nuisance, attractive nuisance, and nuisance per se clgamsta
Birmingham all failbecausehe City owes no duty to Plaintiffs to abate a nuisance on U.S.
Steel’s property restihg from U.S. Steel’s negleét.

A nuisance in Alabama is statutorily defined as “anything that works hurt, incongenie

or damage to another.” Ala. Code%-120. The Alabama Supreme Court has held that this

" Plaintiffs’ attractive nuisance and nuisance per se claims fail for other seasamell. As explained in
Part I11.B.1 below, the attractive nuisance doctrine “applies onbravtrespassing children are involvet@idlbert v.
Gulshy, 333 So. 2d 129, 13@7la. 1976). Because none of the plaintiffs in this case are children or ageasuin
behalf of children, and because none of the plaintiffs claim to have tsespas U.S. Steel's property, their
attractive nuisance claims fail as a matter of law. Plaintiffs’ noisger se claims also fail because, as explained in
Part 111.B.1 below, the conditions alleged in the Amended Compliaoid not make Ensley Works “a nuisance at
all times and under any circumstances, regardless of location oumsdimgs.”"McCord v. Green, 555 So. 2d 743,
745 (Ala. 1989)pverruled on other grounds by Parker v. Ashford, 661 So. 2d 213 (Ala. 1995).
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statutory definition of nuisance is “declaratory of the common law and dbasipersede it as to

the other conditions and circumstances constituting a nuisance under commnidralais:dale

Cty. Bd. of Ed. v. Alexander, 110 So. 2d 911, 915 (Ala. 1959). One com#tam requirement of

any nuisance claim is that the plaintiff musope “the elements of legal duty and causal relation
between the conduct or activity complained of and the hurt, inconvenience, or damage.sued for
Tipler v. McKenzie Tank Lines, 547 So. 2d 438, 440 (Ala. 198%ere, Plaintiffs nuisance
claims against Bmingham fail becauseeven assuming the conditions at Ensley Works
constitute a nuisanc@|Jaintiffs cannot establish that Birmingham owed them a duty to abate a
nuisance created and maintained on a private company’s property through thatyemywan
neglect. Two Alabama Supreme Court cases are instructive on this point.

In Tipler, the plaintiff was injured when a tractor trailer bound for a nearby Exxoityacil
struck his vehicleld. at 43940. Because of theoad desigmear theExxon facility, trucks
approaching the facility had to drive their rigs completely into the oncomiregdé traffic to
complete a particularght turn as they approached the facillty.. It was during such a right turn
thatatractor trailer collided with the plaintiff's vecle. Id. The plaintiff sued Exxon for creating
and maintaining a public nuisance, arguing that Exxon’s operation caused both lanes ontraff
the nearby highway to be blocked some 40 times per day by approaching trucks, tresthy c
a highly dangeous condition.ld. at 43941. The Alabama Supreme Court affrmed summary
judgment for Exxon on the nuisance clamasoning that the plaintiff failed to establish both the
duty and proximate cause elements of a nuisance dldimt 441.The court explaed, “Exxon
cannot be charged and held liable either for maintaining, or for failing tormrewehain of

events and circumstances over which it had no reasonable means of”ctththolshort, Exxon
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had no duty to “assume the responsibility of reconstru¢tiagoublic highways” near its facility
or to otherwise abate the traffic hazdd.

In Russell Corp. v. Sullivan, 790 So. 2d 940, %446 (Ala. 2001) the Alabama Supreme
Court reversed a trial court’s nuisarjudgment because the plaintiffs failed to establish a legal
duty to support their nuisance claimhere, two textile manufacturers allegedly discharged
harmful chemicals in wastewater from their textile plamsssell, 790 So. 2d at 942. The
wastewater was then treated at a municipal wastewater treatment plant beforelbasegirinto
Sugar Creek, which flows into Lake Martild. Alabama Power Company (“APCo9wned
Lake Martin, which it usetib generate powetd. The plaintiffs, who all owned propergiong
Lake Martin, sued APCo for permitting a nuisance (harmful chemicals in Lakén)to be
created and maintained on its propeltly.at 945. The court rejected the nuisance claim because
the plaintiffs failed to show that APCo had a duty to cordrof discharge iot Lake Martin.ld.
at 94546. As the court explained, Where a plant discharges effluent into a stream that
ultimately runs into a reservoir created by a dam, the owner of the reservoir barattle for
maintaining a nuisance, absent evidence indicating that it authorized or peaticipathe
deposit of pollutants or that it had control over the depbsds

Just as inMipler andRussell, Plaintiffs cannot show that Birmingham had a duty to abate
any nuisance resulting from U.S. Steel's neglect of the Ensley VWook®rty.Exxon was not
responsible for the design of state highwaysTipler, nor was APCo responsible for the
upstream discharge of chemicalsRuassell. Similarly, here,Birmingham is not responsible for
nuisance conditions on a private company’s property created by that company’s osat. riegl
is of course true that Birmingham has the authority to abate public nuis&aeéda. Code §6-

5-122(“All municipalities in the State of Alabama may commence an action in the name of the
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city to abate or enjoin any public nuisance ’); Ala. Code 811-67-60 (providing that
overgrown grass or weeds “may be declared to be a public nuisance by the muoi@paing
body and abated as provided in this artjcl8ut having the authority to abate a public nuisance
is not the same thing as havingdaty to do so. Andin fact, the statutes conferring upon
Birmingham the authority to abate public nuisances also grant Birminghsenetion in
deciding whether to abate any particular nuisdmgeaising phrases likeniay commence an
action” and may be declared” a public nuisancBee Antonin Scalia & Bryan A. Garner,
Reading Law: The Interpretation of Legal Texts 112 (2012) (explaining that permissive words
like “may” grant discretion). Because Plaintiffs cannot establish theeeksstof a legal duty to
support their nuisance claims against Birmingham, the claims must be dismissed.

For these reasons, Birminghanmotion to dismiss (Doc. # 67) is due to be granted.

B. U.S. Steel’'s Motion to Dismissd Due to Be Grantedn Part

In addition to their claims against BirminghaRiaintiffs have also sued U.S. Stdel
private nuisance, attractive nuisance, nuisancegyeregligence, negligence per se, trespass, and
wantonness seeking both damages and injunctive relleiportantly, though the Amended
Complaint states that all the plaintiffs are “residents within the Ensley Shermahtdeig
Neighborhood,” it does not alje that they allreside upon property abutting Ensley Works.
(Doc. #57 at f1). The court therefore distinguishes betwdbose plaintiffs who reside on
property adjacent to Ensley Works (th&djacent Plaintiffs’) and those who do not (the
“NonadjacentPlaintiffs”). It does so for two reasornfst, the viability of certain claimsgainst
U.S. Steellepends on whether they are asserted by plaintiffs who r@sideoperty adjacent to

Ensley Works and secondbecause U.S. Steel is entitled to summary judgmerdllociaims
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asserted by the Adjacent Plaintiffs, the court need not decide whether those stiaviveU.S.
Steel’smotion to dsmiss.

As explained below, both the Adjacent and Nonadjacent Plaingfisictive nuisance
and nuisance per selaims must be dismissed. The Nonadjacent Plaintifisgligence,
negligence per se, anespass claims likewise must be dismisséolever, the Nonadjacent
Plaintiffs have adequately alleged claims for privateullip nuisance and wantonness. Finally,
the court need not decide whether the Adjacent Plaintiffs have stated clapnisdte or public
nuisance, negligence, negligence per se, trespass, or wantderesse U.S. Steel is entitled to
summary judgmentrothose claims in any event for the reasons explained in Part I11.C below.

1. Both the Adjacent and NonadjacentPlaintiffs Fail to State Attractive Nuisance
or Nuisance Per Se Claims Against U.S. Steel

The attractive nuisance doctrine “offers an exceptiothto limited duty owed by a
landowner to a trespasser,” but it “applies only where trespassing childrervalved.” Tolbert
v. Gulsby, 333 So. 2d 129, 132 (Ala. 1976). Because none of the plaintiffs in this case are
children or are suing on behalf of children, and because none of the plaintiffs claimeto ha
trespassed on U.S. Steel’s propetttgir attractive nuisance claims fail as a matter of law.

Plaintiffs’ nuisance per se claims are likewise due to be dismis&auliisance per se is
an act, occupation, or structure that is a nuisance at all times and under anytairces)s
regardless of location or surroundirighlcCord v. Green, 555 So. 2d 743, 745 (Ala. 1989),
overruled on other grounds by Parker v. Ashford, 661 So. 2d 213 (Ala. 1995)The rumber of
nuisances per se is necessarily limitdd. “Generally, activities or structures that are not illegal
are not nuisances per’séd.

Plaintiffs claim Ensley Works constitutes a nuisance per se because iuéetesitrash,

garbage, refuse, debris, graffiti, sinkholes, weeds, overgrown vegetation andfé¢hsive,
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dangerous and unhealthy matter.” (Do&7#at {71). But those conditions would not make
Ensley Works “a nuisance at all times and under any circumstances, regafd@ssion or
surroundings.’McCord, 555 So. 2d at 745. For instance, landfills contain trash, garbage, refuse,
and debris; yetthey are not automaticallyrauisance at all times and in all plac&ee Kirk v.
McTyeire, 95 So. 361, 362Ala. 1923) (“A suitably located and properly operated plant for
burning garbage is not a nuisance.”). Similarly, wild lands contain sinkholesgdsw and
overgrown vegetatignbut, they likewiseare not thereby a nuisance per se. Instead, Alabama
courts have generally limited nuisance per se claims to cases in which the allegeis Iso
injurious to public healtlor moralsthat it couldnot safely exist in any local&ee Hundley v.
Harrison, 26 So. 294, 294 (Ala. 1899) (“Nuisances per se have been defined to be such things as
are nuisances at all times and under all circumstances, irrespective of locatioroondings, as
things prejudicial to public morals, as disorderly houses; or dangerous to life, asr powde
magazines, or nitroglycerine works; or injurious to public rights, as obstructiorghteays and
navigable streams.”). Thus, the classic example of a nuisance per se in Alabamahsl 2Sbeot
Barnett v. Tedescki, 45 So. 904, 905 (Ala. 19Q8Because the facts alleged in the Amended
Complaint do not renddrlaintiffs’ nuisance per se clasyplausibl€, the clains are due to be
dismissed.

2. The Nonadjacent Plaintiffs Fail to State a Trespass Claim Against U.S. Steel

Plaintiffs do not allege that anyone from U.S. Stes$directly trespassed upon their
property. Instead, they allege indirect trespass based on “hazardous Weegks,fodents,” and
“overgrown trees” that “extend onto their property from [U.S. Steatigacent property.” (Doc.

#57 at 75). To establish indirect trespass in Alabama, “a plaintiff must show 1) anoinvas

8 Of particular note given Plaintiffs’ allegations, the Alabama Supr@met has expressly held that “[t]he
carcass of an animal is not per se a nuisance, and is not necessarily dalogém®ysiblic health.Kirk, 95 So. at
362.
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affecting an interest in the exclusive possession of his property; 2) an intedamgbf the act
which results in the invasior8) reasonable foreseeability that the act done could result in an
invasion of plaintiff's possessory interest; and 4) substantial damages toviheeld property].”
Borland v. Sanders Lead Co., 369 So. 2d 523, 529 (Ala. 1979).

The Nonadjacent Plaintiffs have no indirect trespass claim at all because fBlamlif
allege an invasion of properégjacent to U.S. Steel’s landsee (Doc. #57 at 75) (alleging that
weeds, rodents, and overgrown trees “extend onto Plaintiffsepgofyom theadjacent property
owned by [U.S. Steel].”)To the extent any Nonadjacent Plaintiffs base their indirect trespass
claims on allegations that wild animals have migrated from Ensley Works ontgtbperty,
such claims would failor at leastwo reasonsFirst, Plaintiffs have alleged no intentional act by
U.S. Steel that has caused the wild animals to enter the Nonadjacent Blginbifferty. Cf.
Seaboard Air Line R Co. v. Richmond-Petersburg Tpk. Auth., 121 S.E.2d 499, 5602 (Va.
1961) (owner of bridge over parking lot was not liable in tort to parking lot owner for damage
caused by the droppings of pigeons roosting under the bridge, because wild pigeonsuaat a nat
condition and a private person cannot be hialae for their trespsses). SecondPlaintiffs have
not alleged that the trespassing animals have caused any “substantial actagédto their
property.Borland, 369 So. 2d at 530.

The court need not decide whether the Adjacent Plaintiffs have stated a clanchiriot
trespass becaugeany event, as explained belou.,S. Steel is entitled to summary judgmt on
such claimdor other reasons.

3. The NonadjacentPlaintiffs Fail to State Negligenceor Nedigence Rer SeClaims
Against U.S. Steel

The NonadjacenPlaintiffs’ negligence and negligence per se claims against U.S. Steel

fail because they have not alleged damages cognizable under negligen@é&dadmended
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Complaint identifies théwo types ofdamageshat supportPlaintiffs’ negligence claims(1)
expenses and economic losses incurred “for abatement(Z2amdeclining real estate values.
(Doc. #57 at 150). Neither one of those theories can support negligence or negligence per se
claims by the Nonadjacent Plaintiffs.

In the negligence section of their Amended Complaint, Plaintiffs do not descrilte wha
expenses or economic losses “for abatemtrdly have incurred, but presumably they reger
the expenses referenced in the trespass section of the Amended Cemmgments Plaintiffs
have allegedly made to abate hazardous weeds, exterminate large rodentg, auadigrown
trees that extend onto their property “from Hugacent property owned by [U.S. Steel].Id; at
1 75)(emphasis addedlif that is the case (and be surethose are the onlgbatement expenses
detailedin the Amended Complaint), then the Nonadjacent Property owners hawadieyetd
theyincurred those expenses, since their property is not adjacent to U.S. ‘StHalis, only the
Adjacent Plaintifs can possibly maintain negligence claims based on expenses incurred to abate
encroaching weeds, trees, and rodents, and U.S. Steel is entitled to summasnjudigrany
such claimdor the reasonexplained below.

Allegations abouteclining real estatealues also cannot support a negligence claym

the Nonadjacent Plaintiff2).S. Steelsimply has nofreestandingort duty to avoid causing a

? Plaintiffs also make the conclusory allegation that U.S. Steetgigence has “adversely affect[ed] their
property,” but they do not provide any faat elaboration to support this legal conclusisnch as allegations of
property damage or other damages cognizable under negligence law. &eath &nd conclusions” do not satisfy
Rule 8's pleading standar@iwombly, 550 U.S. at 555.

2 The NonadjacerPlaintiffs’ negligence per se claims also fail becathsy have identified no statutory
violation by U.S. Steel that could support a negligence per se GedgrRarker Bldg. Servs., 925 So. 2d at 931.

1 To the extent any Nonadjacent Plaintiffs claim to have incurred espdnsexterminate rodents that
have traversed from U.S. Steel's property to their own propertynagiigence claims based on such expenses
would fail because U.S. Steel has no duty to control the movementdamiihals that haveett its property and
entered onto nonadjacent properti€s.Merriam v. McConnell, 175 N.E.2d 293, 29429697 (lll. App. Ct. 1961)

(no liability where defendant grew box elder trees on his propertypttatme infested with box elder bugs, which
enteredplaintiff's adjacent property and caused plaintiff to expend moneyeenclrepair, and replace his home’s
furnishings).
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decrease in real estate valu@B.sorts of legitimatestructures andctivities on a property may
have an adverse impact on tieal estatealues of surrounding parcels, but that does not give the
owners of he adversely affected parcels a teim. See Hammond v. City of Warner Robins,
482 S.E.2d 422, 432 (Ga. Ct. App. 199ere diminution in propertyalue. .. in and of
itself, does not constitute an actionable nuisance’); Sanders v. Henry Cty., 484 Fed App'x
395, 400 (11th Cir. 2013yejecting nuisance claim based on depreciation of plaintiff's property
caused by construction of cellular tower on nearby propdRoger v. Durham, 353 S.E.2d 476,
478 (Ga. 1987) (rejecting nuisance claim based on unsightly fence that devalueth@djoi
property).The parties have cited no authority suggesting that landowners have a general duty to
avoid engging in conduct that may adversely affect surrounding real estate valugghe
court’s own research has revealed no such authority

Of course decreased property valuesay be a measure of damages when a property
owner has engaged in negligent conduct that tangibly harms the property of anotherferest
with another’s use or enjoyment of his prope8se Poffenbarger v. Merit Energy Co., 972 So.
2d 792, 801 (Ala. 2007) (diminution in property value was proper measure of damages where oil
pipelineleak caused physical damage to nearby propesiyedenberg v. Phillips, 562 So. 2d
170, 172 (Ala. 1990) (“In a continuing nuisance case involving injury to real property caused by
noxious odors, the measure of damages for injury to the real property diffégrence in the
value of the real property with and without such odors.”). But the Nonadjacent Plainués ha
not alleged any physicalamageto their properties. And any claim of interference with the use
and enjoyment of their properties is properigdicated through a nuisance claim, as discussed

below, rather than a negligence claim. The Nonadjacent Plaintiigligence claims must
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therefore be dismissed. Again, the court need not address the Adjacentf®laagfigence
claims because U.Ste®l is entitled to summary judgment thiwse claimsn any event.

4. The Nonadjacent Plaintiffs Have Adequately AllegedPrivate or Public Nuisance
and WantonnessClaims Against U.S. Steel

A nuisance in Alabama is statutorily defined as “anything that works hurt, inconeenie
or damage to anothérAla. Code 86-5-120. he Alabama Supreme Court has held that this
statutory definition is “declaratory of the common land does not supersede it as to the other
conditions and circumstances constituting a nuisance under commo&nAlasander, 110 So.
2d at 915 Nuisances in Alabamare classified a%ither public or private.” Ala. Code &-5-
121. "A public nuisance is one which damagéispersons who come within the sphere of its
operation, though it may vaiy its effects on individual%.ld. “A private nuisance,” by contrast,
“is one limited in its injurious effects to one or a few individualsl. A public nuisance
generally ‘gives no right of action to any individual, but must be abated by a procesgeasin
the name of the stateltl. “A private nuisancé however,“gives a right of action to the person
injured” 1d.

The NonadjacenPlaintiffs claim the conditions ob).S. Steel’sproperty constitute a
private nuisance. U.S. Steel responds that, if the conditions at Ensley Works aeneenatl,
they are a public nuisan@ad thus giveno right of action to th@rivate plaintiffs in this case
According to U.S. Steel, becausiee conditions at Ensley Workallegedly affecta broad
surrounding ag and far more than “one or a few individualsge Ala. Code§ 6-5121, the
NonadjacenPlaintiffs cannot maintain a private isance claim against U.S. Steel. The cagirt
inclined to agreavith U.S. Steel thalPlaintiffs’ allegations about the conditions at Ensley Works
allegea public nuisancerather than a private onBut the court need not decide at this point

whether to classifyPlaintiff's allegations as sounding in public or private nuisance because,
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basedon the allegations in the Amend@€dmplaint,the NonadjacenPlaintiffs have aight of
action in either event. Though a public nuisance does not generally give private indiadua
right of action, a public nuisance that “causespecial damage to an individual in which the
public doesnot participaté doesgive that individuala private right of action. Ala. Code&85-
123; see also Russell, 790 So. 2dat 951 Explaining that such “special damage” must be
“different in kind and degree from [the damage] suffered by the public in genggatitation
marks omitted) (alteration in originaljlere, the Amended Complaint plausibly alleges either “a
private nuisance or a public one from whithe] Nonadjacen®laintiffs have suffered] a special
injury different in kindfrom that suffered by # public generally.’Srickland v. Lambert, 109

So. 2d 664, 665 (Ala. 1959)hus, the Nonadjacent Plaintiffs are entitled to proceed with their
nuisance claimSeeid.

The Amended Complaint identifies a variety of conditions on U.S. Steel’'s prdpatty
allegedly constitute a nuisance: obnoxious weeds and overgrown vegetation; animnaliples
as shakes, rodents, and bobcats; dilapidated and unsafe buildings; trash, refuse, andgtbe bodie
deceased humans and animals; and obnoxious vagrants and vagabonds whoUoBe6teel's
property day and night and disturb Plaintiffs’ quiet enjoyment of their propérhe court
acknowledges that ot all of these conditions have inflicted a special injury upon the
Nonadjacent Plaintiffs. For example, the Nonadjacent Plaintiffs do not aanmave suffered an
injury from theovergrown weeds and vegetationwrsafe and dilapidated buildings at Eys
Works different in kindrom that suffered by the general publiaamely, having t@xperience
their generalunsghtliness.But some of these conditions @dlegedly injurethe Nonadjacent
Plaintiffs in a manner different in kind and degree from the general pambticare therefore

sufficient to render a public nuisance claim plausible
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In particular, Plaintiffs allege that U.S. Steel has permitted its property tedutas a
dumping ground for trash, refuse, animal carcasses, and deceased human bodies and that thes
conditions have causegffensiveodors to emanate from the property, which interfeith the
comfortable enjoyment of Plaintiffs’ property Alabama courts have routinely held that
offensive odorsfrom nearby propertiesonstitute a special injurgnd therefore give private
plaintiffs the right tobring a public nuisance actic@ abatethe odors A case in point is
Monsanto Chem. Co. v. Fincher, 133 So. 2d 192 (Ala. 1961There, the plaintiffs alleged that
severe odors frona nearbyinsecticide planinterfered with the use and enjoyment of their
property and diminished their propertglves.Fincher, 133 So. 2d at 194. The court held that
each plaintiff had alleged a special “injury in which no one else particj@dtesugh others may
suffer a like injury to the enjoyment of their separate propeltly.The court concluded that the
plaintiffs’ allegations stated a claim for either a private nuisance or a pubsance from which

the plaintiffs suffered a special injulyl. Other cases are in accofe Srickland, 109 So. 2cht

2 This is actually being very generous to Plaintiffs. The operativertted Complaint (Doc. %7) does
not in factexpresslyallege that offensive odors emanate from U.S. Steel's properthabrtie Nonadjacent
Plaintiffs can detect such odors from their residences. However, the epéatended Complaint “adopt[s] and re
allege[s] each and every material allegation set forth in the precedinglaiots,” (Doc. #7 at 140), and
Plaintiffs’ original state court complaint contains allegations regardffepsive odors.See (Doc. #1-1 at 89,
1922-23, 25) (complaining of “obnoxious” and “offensive” odors that “unreasonablgndfithe senses” and
“interfere[] with the comfortable enjoyment” of Plaintiffs’ property). Additally, the allegations of the operative
Amended Complaint- that Ensley Works serves as a dumping ground for $egftrash, animal carcasses,” and
“deceasd bodies of humans*- certainly make it plausible that the property would generate strong,déitnue.
(Doc. #57 at 120). Finally, references in Plaintiffs’ motion to dismiss briefibpg¢. #70 at 11, 1314) to “odor
control,” “[m]old and mildew odcs,” and “odors [that] have traveled from US Steel’'s propertp” Plaintiffs’
property suggest that Plaintiffs’ counsel intended to include odorasieg in the operative Amended Complaint.
But instead of providing all material factual allegations supporting Plaintiffisance clairs in the operative
Amended Complaint, Plaintiffs’ counsel chose another reiteorporating by reference all material factual
allegations contained in Plaintiffs’ previous complaints.

Incorporating prior factual allegatisnby reference within theame complaint renders the complaint a
“shotgun pleading,” a practice that has been repeatedly condemrted Eyeventh CircuitSee, e.g., Jackson v.
Bank of Am., N.A., 898 F.3d 1348, 13567 & n.8 (11th Cir. 2018). It is even worse when a party’s counsel fails to
take the time to allege all material facts within a single operative complaéhinstead incorporates by reference
factual allegations contained jorevious judicial complaints. In this case, the operative Amended plaint
incorporates the “material” factual allegationsfige previous complaintsSee (Docs. #1-1 at 3; 12 at 101; 14 at
12; 43; 52). The court would be within its authority to dismiss Plagntiffiisance claim with prejudice under these
circumstancs. See Jackson, 898 F.3d at 13568. Butat this stage of the case court will bend over backward to
“rewrite[e] the complaint into an intelligible document a competent lawyer woanNe kvritter” id. at 1357, and to
“view the allegations ifthat rewitten complaintfin the light most favorable to” Plaintiffsyatts, 495 F.3dat 1295
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665-67 (Ala. 1959) (severe odors and flies from poultry plant constituted special imdry a
permitted private plaintiff to maintain public nuisance actidi}y of Selma v. Jones, 79 So.

476, 478 Ala. 1918) (reaching same conclusion based on severe odors from dump pile
maintained by the city)Whether theodors or other unpleasant conditions allegedly present on
U.S. Steel’s property are severe enough to constitute a nuisance is @etmirgthat cannot be
resolved on a motion to dismisSee Ala. Code 86-5-120 (providing that an actionable nuisance
“must not be fanciful or such as would affect only one of a fastidious’tagtenust insteadlfe

such as would affect an ordinary reasonable”m#&tccordingly, U.S. Steel'snotion to dsmiss

the Nonadjacent Plaintiffs’ private or public nuisa claimss due to be denied.

Plaintiffs also alleg¢hat U.S. Steel engaged in wanton misconduct by failing to abate the
nuisance conditions on its property. (Doc5# at 16253). “What constitutes wanton
misconduct depends upon the facts presented in eadtufsrtase. Brown v. Turner, 497 So.
2d 1119, 1120 (Ala. 1986). But in every case, wantonness requires proof that a party
“consciously and intentionally did some wrongful act or omitted some knowri Gwith
reckless indifference to the consequericks Here,Plaintiffs claim they repeatedly complained
to U.S. Steel about the nuisance conditions at Ensley Works, but to no avail. @oat %#71).
Thus, they allege U.S. Steel knew about the nuisance conditions at Ensley Works dndrge a
effectsthose conditions were having upon Plaintiffs, but chose to do nothing about kteat. (

1 53).These allegationeender Plaintiffs’ wantonness dahas plausible, and U.S. Steel’otion
to dsmiss these claims accordingly due to be denied.

Because U.SSteel is entitled to summary judgment on the Adjacent Plaintiffs’ nuisance
and wantonness claims, as explained below, the court need not decide whether imsse cla

survive U.S. Steed notion to dsmiss.
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For these reasons, U.S. Steeligtion to dismisgDoc. # 64) is due to be granted in part.

C. U.S. Steel's Motion for Summary Judgment as to Certain Plaintiffds Due to Be
Granted

In addition to itsmotion todismiss the Amended Complaint, U.S. Steel has also moved
for summary judgment as to all claims BYaintiffs Leisa Mincy, Mary Norman, Henrietta
Woods, Linda Bufford, Rosalind Clayton, Martha Smith, Anne Thomas, and Jessicg (Ytain
“Prior Covenant Plaintiffs”) (Doc. #62). U.S. Steel argues that all of the claims asserted by
theseeight plaintiffs are barred by an exculpatory covenant bargained for by U.S. Steel and
agreed to byhe Prior Covenan®laintiffs’ predecessor in title. The court agrees. After careful
review, and for the reasons explained below, U.S. Steel is entitled to sumngmenidn all
claims asserted by the eight plaintiffs named above.

1. The Undisputed Facts

In the early 1990s, a developer asked U.S. Steel to sell an approximatelyaseven
parcel on the outskirts of the Ensley Workise for the proposed development of a new
subdivision of affordable housing, Sherman Heights Estates. (B&icatt9, 18). Both the City
of Birmingham and the Sherman Heights Neighborhood Association actively supported the
proposed project, describing it asway to combat the steady trend of deterioration in the
neighborhood.I¢.). In an effort to support a worthwhile project, U.S. Steel agreed to sell the
sevenacre parcel to Birmingham for a belanarket price—=$100, to be preciseld; at 9, 14; id.
at 14). U.S. Steel conveyed the 7Yagre parcel to Birmingham by a warranty deed dated
September 29, 1992, and the deed was duly recorded in the Probate Office of Jefferson County
(Id. at 9, T 4jd at 1317).

While U.S. Steel wished to support Birmingham’s neighborhood redevelopment efforts

Sherman Heights, it was unsure how the remaining acreage of the Ensleyphémedety might
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be used in the futureld, at 9, 15). U.S. Steel thus bargained for broad exculpatory language in
the warranty deedto whidh Birmingham agreedld. at 9, 15). The deed provided, in relevant
part:

This conveyance is made upon the covenant and condition which shall constitute
a covenant running with the land that neither the Grantor nor [any of its affiliated
entities] shall at any time become liable to @Gmantee or to Grantee’s successor

or successors in titleor damages on account of injuries [1] to the land herein
conveyed or [2] to any buildings, structures, improvements or property of any
kind now or hereafter located upon said land or [3] to any owners or occupants or
other persons in or upon said land resulting from the operations of the steel
making facility. .. or any other operations under the control of [the Grantor or its
affiliates], and no right of action shaver accrue to or be asserted by Grantee or
Grantee’s successors in title or anyone else for damages on account of {d$ injur

to the land herein described or [2] to any buildings, structures, improvements or
property of any kind now or hereafter located upon said land or E@Bjy@wners

or occupants or other persons in or upon said land resulting from said operations.
Without in any way limiting the generality of the provisions of this paragraph the
word “damages” as herein used shall be held to declu. (b) damage which..

might be claimed to have resulted from the maintenance of a nuisance because of
said operations of [the Grantor or its affiliates] and (i) damages resulting from
abandoned surface facilities of [the Grantor or itdiafés].

(Id. at 1415).

Birmingham’s redevelopment project went forward as planned, and affordable housing
was constructed on the property previously owned by U.S. Steelat(9, 16). The Prior
Covenant Plaintiffs, that is, theght plaintiffs agaist whom U.S. Steel now moves for summary
judgment,all currently reside on the #akre parcel conveyed by U.S. Steel to Birminghad. (
at 910, 16). Five of the Prior Covenant Plaintiffesideon parcelsthat directly abutEnsley
Works; the other three do not reside on parcels directly adjacent to Ensley Wbris10, 7).

None of the remaining named plaintiffs to this lawsuit have residences or pspkdi directly

abut Ensley Worksld. at 10, 7).
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2. Analysis

The five ajacent Prior CovenantPlaintiffs and threenonadjacentPrior Covenant
Plaintiffs who are the subject of U.S. Steel's summary judgment motion asgettsvelaims
arising out of the conditions on U.S. Steel’'s property. Construing their Amended Complaint
generouly, the Prior CovenanPlaintiffs allege that(1l) obnoxious weeds and vegetation from
U.S. Steel's property have encroachgubn their property(2) that animal pestdrom U.S.
Steel’s property have migrated onto their property; (3) that the dilapidated arie bagdings
on U.S. Steel's property are an eyesore; (4) that the trash, refuse, ancedidugaan and
animal bodies permitted to accumulate on U.S. Steel’'s property generatsivafedors that
they can detect from their properties; and (5) that obnoxious vagrants whom é£lSoe3mits
to trespass upon the Ensley Works site somehow distunb ahsity to quietly enjoy their
property Even taking these allegations as true (and, to be clear, the court ttiee®yior
CovenantPlaintiffs’ claims are barred by the exculpatory language contained in the 1992
warranty deed, and U.S. Steel is therefore entitled to summary judgménése claims. Two
premises dictate this conclusion. First, Alabama dgwes effect toexculpatory covenants like
the ;e bargained for by U.S. Steel. Second, the exculpatory covenant bargained f&. by U
Steel unambiguasly coverdhe Prior CovenarRlaintiffs’ claims.

a) Alabama Law Permits Exculpatory Covenants Like the One Bargained for
by U.S. Steel

The general rule governing exculpatory clauses in Alabama is that a party may not
contract out of liability resulting from his own negligenBee Majorsv. Kalo Labs,, Inc., 407 F.
Supp. 20, 24 (M.D. Ala. 1975) (collecting cases). However, this rule bgeuto certain
exceptionsld. One weltestablished exceptidmldsthat bargainedor exculpatory provisions in

real property deeds that release the grantor from future claims by the grartteegoarttee’s
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successors in title are valid and enforceable. Three Alabama Supreme Court casiéssapte
theprinciple.

Republic Steel Corp. v. Payne, 132 So. 2d 581 (Ala. 1961) involved claims against
Republic Steel Corporation for injuries suffeffeaim inhaling smoke fumes and gasesused by
Republic’'s mining operations. The plaintiffs lived in a house on land adjacent to Republic’s
operationswhichthey leased from the owners of the house and Raalblic Seel, 132 So. 2d
at 582. The owners had previouglyrchased the adjacent land from Republic.Republic’s
deed to the owners, which was duly recorded in the appropriate probate office, contained an
exculpatory covenant nearly identical to the one at issue in thisldage58283. The covenant
specfically provided (1) that “neither [Republic nor any of its affiliates] shall at any time
become liable to the Purchaserdtbeir successors in interestpr damages resulting from or
in any way connected witiRepublic’s operations an@) that “Purclaserdand their successors
in interest] do waive and release [Republic and its affiliates] from anyadndaims for
damages .. which may in any way be caused or occasioned at any toyeRepublic’s
operationsld. at 583.The deedlso containethe following provision: “it is understood that the
conditions, covenants, easements, reservations and exceptions herein set out haaléy materi
reduced the amount of the consideration of this conveyaltteat 584.

The court heldthat the exculpatory canant barred the plaintiffs’ negligence and
wantonness claims against Republic Bterause the plaintiffs had constructive notice of the
covenant.ld. Even though the language of the deed did not explicitly refer to “negligence”
claims,the court reasowmkthat theprovisions releasing Republic “frolemy andall claims for
damagesand all liability by reason of damages . which mayin any way be caused or

occasioned at any tirhevere sufficient to shield Republic from liabilityd. at 586 (emphasis in
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original) (internal quotation marks omitted). The colikewise concluded that the plaintiffs
could not maintain a wantonness claim against Republic, i&\Republic knew its gases and
fumes would probably cause injury to the plaintiffs, because thdpatowy covenant granted
Republic the right to do the very thing of which the plaintiffs complairedmely, engage in
mining operations (with their attendant gases and fumidsBecause the deed made clear that
the sale price of the land was reduced onsideration for the exculpatory covenant, the court
explained that the purchasers of the land had effectively “contracted for aljemmoabe done
to them, and their successors in interestl” at 585. Finally, the court explained that the
exculpatorycovenant was not against public policy since it was “incident to the ownership of
lands and does not involve a person or corporation engaged in public sdd/iae38485. The
court thus enforced the exculpatory covenant and reversed the trial court’s judgraeat iof
the plaintiffs.ld. at 586.

The Alabama Supreme Court reached similar resulastwood Lands, Inc. v. U.S
Sedl Corp., 417 So. 2d 164 (Ala. 1982) anrtblmes v. Alabama Title Co., 507 So. 2d 922 (Ala.
1987). In both casesandownes sued U.S. Steel for damages to the surface of their properties
caused by U.S. Steel’'s mining operations beneath their prop&asaood Lands, 417 So. 2d
at 166;Holmes, 507 So. 2d at 924. Eastwood Lands sued for neglig&aseyood Lands, 417
So. 2d at 167, and théolmes plaintiffs sued fomegligence, wantonness, trespass, and nuisance,
Holmes, 507 So. 2d at 924. In each case, the Alabama Supreme Court held that the plaintiffs’
claims were barred by exculpatory covenants contained in prior dadds the plaintiffs’
chains of title that released U.S. Steel from liability for damages causedniniiig operations.
Eastwood Lands, 417 So. 2d at 1689; Holmes, 507 So. 2d at 9235. TheEastwood Lands

court explicitly rejected the plaintiff's arguent that such exculpatory covenants were against
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public policy, 417 So. 2d at 169, and thelmes court squarely held that such covenants may bar
negligence, wantonness, trespass, and nuisance claims by using brod |@emeage, without
explicitly referencing each particular cause of action barred bgxhelpatorycovenant, 507 So.
2d at 923-25.

The exculpatory covenant at issue in this case is materially indistinguishail¢hiose
in Republic Steel, Eastwood Lands, andHolmes. It is true that U.S. Steel’'s deed to Birmingham
does not, like the deed Republic Steel, contain explicit language stating that the purchase price
of the land was reduced as consideration for the exculpatory covenant. But that is of no
consequence for at least two reasons. First, a representative of U.S. i8@eatstate division
hasprovided undisputed testimonlyat U.S. Steel bargained for the broad exculpatory language
in the 1992 warranty deed and stih@ 7.4acre parcel to Birmingham at a belomarket price,
andthe Prior Covenar®laintiffs do not dispute these facts in their summary judgment briefing.
(Doc. #61 at 9, ¥-5). Second, common sense dictathat anyone willing to sell a sevaare
pacel of land for a mere $100 is getting something in return for such a vasihy-belrket
price. In this caseyhat U.S. Steel got in return for what was essentially a gift conveyarthe
City of Birmingham wasa broadly worded exculpatory covenasteasing it from all future
liability to Birmingham’s successors in titldt is thus beyond question that the exculpatory
covenant contained in U.S. Steel’'s 1992 warranty deed to Birmingham is valid an@alierc

b) The Exculpatory Covenant Bargained for by U.S. Steel Unambiguously
Covers the Prior CovenantPlaintiffs’ Claims

Since the exculpatory covenant bargained for by U.S. Steel and agreedhis Pgor
CovenantPlaintiffs’ predecessor in title is plainly valid and enforceable, the omhairgng
gusstion is whether the Prior Covendnlaintiffs’ claims are covered by the language of the

covenant. The court concludes that they are.
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The Prior Covenant Plaintiffs do not dispute the existence or contents of the exculpatory
covenant contained in the 1992 warranty deed. They also do not dispute that the deed was
properly recorded in the Jefferson County Probate Office andhégpturrently reside on the
7.4-acre parcel conveyed by U.S. Steel to Birminghdime Prior CovenanPlaintiffs’ only
argument ishat the language of the covenant does not bar the specific claims they assert against
U.S. Steel in this lawsuit.

The language of the exculpatory covenant is broad. It provides that U.S. (#tkelos
“at any time become liable” to Birmingham’s successors in title for damaged#iftrggtom the
operatims of the steel making facility.. or any other operations under the control of” U.S.
Steel. (Doc. #1 at 1415). It further states that “no right of action shall ever accrue to or be
asserted by” Bmingham’s successors in title for damages “resulting from said operatitohs.” (
at 15).But the Prior CovenarRlaintiffs neverthelesargue that the covenant only releases U.S.
Steel from damages caused &gtive “operations” on the Ensley Works property, not from
damages caused Ipassive neglect of the propertylhe court is unpersuaded. After the broad
exculpatory language quoted above, the deed goes on to state, “Without in amyitay the
generality of the provisions of this paragraph the wdairiages’ as hereused shall be held to
include . . damages resulting frombandoned surface facilities of [U.S. Stedl” (I1d.) (emphasis
added). Damages allegedly caused by U.S. Steel's abandoned surfatesfaxilithe Ensley
Works property argrecisely what this lawsuit is about. All of the conditions about whicé
Prior Covenant Plaintiffs complain are the result of U.S. Steel’'s allegesiaetdo abandon the
Ensley Worls site and cease all maintenance of $h&face facilitiesAnd, as inRepublic Sted,
the Prior Covenarlaintiffs’ wantonness claims are based on U.S. Steel's decision tosexarci

right explicitly granted to it in the exculpatory covenraihe right to abandon its surface

29



facilities without fear of litigationThe court thus concludes that “the unambiguous language in
[U.S. Steel's 1992 warranty deed] effectively bars alltief Prior Covenarflaintiffs’] claims.”
Holmes, 507 So. 2d at 925. U.S. Steel's motion for summary judgment (D6R) #
accordingly due to be gn¢ed.
D. U.S. Steel's Motion to Strike Is Due to Be Denied as Moot

Among the materials Plaintiffs filed in opposition to U.S. Steel's summary judgment
motion were the affidavits of Byron Bart Slaws@oc. #75-2 at 23) and Ronald Parker (Doc.
# 775 at 24). U.S. Steel moved to strike both affidavits pursuant to Federal Rule of Evidence
702 on the basis that both offer opinions that are legal conclusions and thus inadmBsdble. (
#79. Because hte court has not relied upon the alleged legal conclusions offered in the
affidavits in evaluating U.S. Steel's motion for summary judgment, and bedeuseurt has in
any event granted U.S. Steel's motion for summary judgment, U.S. Stexsin to stike (Doc.
# 79)is due to be denied as mo&ee Catanzaro v. Lyons, 232 Fed. App’'x 878, 881 (11th Cir.
2007) United Sates ex rel.Wilson v. Crestwood Healthcare, L.P., No. CV-11-S-3361NE, 2012
WL 1886351, at *11 (N.D. Ala. May 18, 2012).
IV.  Conclusion

For the reasons explained above, the court concltiisBirmingham’s motion to
dismiss (Doc. #7) is due to bgranted and that U.S. Steel’'s motion tentiss (Doc. #4) is
due to be granted in part. The court further concludes that U.S. Steeitlesdetot summary
judgment as tas to all claimsassertedby Plaintiffs Leisa Mincy, Mary Norman, Henrietta
Woods, Linda Bufford, Rosalind Clayton, Martha Smainne Thomas, and Jessica Young. An

Order consistent with this Memorandum Opinion will be entered.
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DONE andORDERED this November 19, 2018.

R' DAVID PROCTORY
UNITED STATES DISTRICT JUDGE
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