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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

RONALD RIGGINS,
Plaintiff,

CIVIL ACTION NO.
2:17-CV-1084-K OB

V.

P.1.& I.MOTOR EXPRESS, INC,,
etal.,

et e e et e e e e et e

Defendants.

MEMORANDUM OPINION

Thisfraudand breach of contract casemesbefore the court on Plaintiff Ronald
Riggins’s“Motion to Dismiss P. I. & I.’s Counterclaims” (doc. 20The courtwill GRANT IN
PART AND DENY IN PARTMr. Riggins’s motion to dismisthe counterclaim

The courtwill GRANT the motion as to P. I. & I.’s unjustirichment claim because
P.1. & I. consents to its dismissal'he courwill DISMISS WITH PREJUDICE P. & I.’s
unjust enrichmenallegation Howeve, for the reasons discussed below, the c@iFfDENY
Mr. Riggins’s motion to dismisthe counterclainn all other respects.

STANDARD OF REVIEW

Courts evalate aRule 12(b)(6)motion to dismiss a counterclaim using the same
standarchs a motion to dismiss a complai@enerally, the Federal Rules of Civil Procedure

require only that counteclaim provide “‘a short and plain statement of the claim’ that will give
the[counterclaim defendantéir notice of what th¢écounterclaim plaintiffs] claim is and the
grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957) (quoting Fed. R. Civ. P.

8(a)). Acounterclainplaintiff must provide the grounds of his entitlement, but Rule 8 generally
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does not require “detailed faetiallegations.”Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555

(2007) (quotingConley 355 U.S. at 47). It does, however, “demand[ ] more than an unadorned,
the-defendant-unlawfulljxrarmedme accusation.”Ashcroft v. Igbab56 U.S. 662, 678 (2009).
Pleadings that contain nothing more than “a formulaic recitation of the elememtsaoe of

action” do not meet Rule 8 standards nor do pleadings suffice that are based merelyhgb®n “la
or conclusions” or “naked assertions” without supporting factual allegatibmembly 550 U.S.

at 555, 557.

The Supreme Court explained that “[t]o survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim tamalie$ plausible on its
face.” Igbal, 556 U.S. at 678 (quoting and explaining its decisiofvilombly 550 U.S. at 570).
To be plausible on its face, the countaim must contain enough facts that “allow[ ] the court to
draw the reasonable inference that the defendant is liable for the misconduct’allggati 556
U.S. at 678.

BACKGROUND

A. Facts

The court takes the facts as alleged in P. I. &losntercomplaint (doc. 1Hgs true.
P. I. & I. provides truck drivers for U.S. Steeptant in Fairfield, AlabamaMr. Rigginswas
for a time,oneof those truck drivers.

In 2010,Mr. Riggins and PL. & |. entered int@ contract.Mr. Rigginspromised tchaul
steel and related matals forU.S. Steel in Fairfield In exchangeP.Il. & | agreed to paiir.
Riggins based on “shipping logs and hourly time records” that Mr. Riggins sutbhoite 1. & 1.

reflecting the time he workeat U.S. Steel's plant



Under the arrangememir. Riggins submittedhis shipping logs and hourly tinmecords
to P.l. &I, and P. I. & l.forwardedthemto U.S. Steel U.S. SteethenpaidP.I. & I. for Mr.
Riggins’s work and, finally,P.1. & I. paidMr. Riggins. Mr. Riggins worled for P.I. & I. and
U.S. Steelfom May 2010 through March 2015.

On March 9, 2015, U.S. Steel told P. I. & I. thMat Riggins could no longewrork atthe
Fairfield plant. U.S. Steel told P. I. & I. that Mr. Riggins had been falsifyiaglhipping logs
and time recorddeading to U.S. Steel's overpayiRgl. & |.

P.1. & I. initially maintained thatr. Riggins’s records—and U.S. Steel’'s payments to
P.l. & I. under the& contract—were proper However, in a November 2016 meetibgS. Steel
told P.I. & I. that it overpaidP. I. & 1. $350,000 between January 2012 and December 2014.
AndP. I. & I. learned that).S. Steehad been “track[ingihe logistics of all deliveries entering
and leaving its Fairfield plant including the number of hours each owner opgrambmathin
the Fairfield plant. (Doc.11 at 9). Tis evidenceonvinced P. I. & I. that Mr. Riggirfalsified
the documents.

B. P.I. & I.’s Counterclaim Allegations

P.I. & 1. alleges that Mr. Rginscommitted fraud, breached thewmntract, and unjustly
enriched himself by his actions. As noted above, P. I. & |. consents to dismissalmist
enrichment allegation.

As to fraud, Pl. & I. allegesthatMr. Riggins knowingly and intentionally submitted
falsified time logs andrspping documents to U.S. Steel. IP& |. addsthatMr. Riggins owed it
a duty to report these logs and documeacturatelyunder theircontract P. . & . states that it

relied on those documents in requesting and receiving payment from U.S. Steel. idm addit

1 U.S. Steel's estimatioalso included overpayments to another P. I. & I. driver not
involved in this lawsuit.



P.l. & |. states that ibverpaidMr. Rigginsby “approximately $179,161” because of thlkeged
fraud.

As to breach of contract, P.& |. staes that Mr. Riggins submission of falsified logs
and recorddreached their contract that required him to subimoige records accurately.

DISCUSSION

Mr. Riggins argues that the court must dismiss P. |. & I.’s countercompladi@r Rules
9(b) and 12(b)(6). The court addresses Mr. Riggins’s arguments toward Pslfr&ud
allegation first and his argument toward P. I. & I.’s breach of contract allegattondg.

A. Fraud

Mr. Riggins raisesour arguments challenging P. I. & I.’s fraud allegations. He argues
that the countercomplaint fails to meet Rule 9(b)’s hteigbéd péading requirements; that
P.l. & I.’s countercomplaint fails to plead reamble reliancethat P. I. & |. cannot plead fraud
and breach of contract togethand that PL. & I.’s fraud allegation is time barredvr.

Riggins’s arguments amconvincing.
a. Rule 9(b)

Mr. Riggins argues that the court must dismiss P. |. & ldadrallegation because it fails
to meet the heightened pleading requirements under Fed. R. Civ. P. 9(b). Rule 9(b) of the
Federal Rules of Civil Procedure requires ay#r “state with particularity the circumstances
constituting fraud or mistake.” Fed. R. Civ. P. 9(b). Under Rule 9(b), when pleading a fraud
claim, “a plaintiff must allege: ‘(1) the precise statements, documents, or reseafations
made; (2) the the, place, and person responsible for the statement; (3) the content and manner in

which those statements misled tipfdintiff; and (4) what the defendants gained by the alleged



fraud.” Am. Dental Ass’n v. Cigna Cor®05 F.3d 1283, 1291 (11th Cir. 2010) (quoting
Brooks v. Blue Cross & Blue Shield of Fla., |rl6 F.3d 1364, 1380-81 (11th Cir. 1997)).

But Rule 9(b) does not require a plaintiff to set out each and every misrepresentation or

fraudulent act and the time of its occurrence when heeallagprolonged muHact scheme[.]”

See U.S. ex rel. Clausen v. Laboratory Corp. of Amer,,280. F.3d 1301, 1314 & n.25 (11th

Cir. 2002). Furthermore, courts should read Rule 9(b) in conjunction with Rule 8, which directs
plaintiffs to provide only a shornd plain statement of the claitmat entitles him to reliefHill

v. Morehouse Medical Assocs., L2003 WL 22019936, at *3 (11th Cir. Aug. 15, 2003).
Ultimately, the purpose of Rule 9(b) is taseire thafraud allegations are not spurious and that

the complaint alerts the defendant to the precise miscotitatdhe plaintiff allegeagainst him.

Id. at *3-*5.

Mr. Riggins asserts that P. I. &Has failed to satisfy elements one, two, and three.
However, P. I. & ] alleges that the fraud involved falsifications of the shipping and time records
that Mr. Riggins submitted to U.S. Steel, thus satisfying the requirement tbtpéeprecise
statemats and misrepresentationB. I. & I. furtherallegesthat it overpaid Mr. Rigginby
$179,161 based on Mr. Riggins’s misrepresentations about the amount of time he worked.
P.I. & I. likewise identified the time period for the misrepresentations, twanuary 2012
and December 2014. Having provided that information to Mr. Riggins and theRdu#, .

did not need tgetout, in detaileveryalleged misrepresentation present in those dodise time
Mr. Riggins made each misrepresentatiosuccessfully plead ifsaudclaim under Rule 9(b).
P. I. & I.’s identification of the time periocalongside the approximate total amount gained by
Mr. Riggins is enough teatisfy Rule 9(b)’'s mandate the context of this case, which involves

repeateddlse submissions over a period of years.



As to the third element, P. |. &pledthat it relied on the misrepresentatidosletermine
how much U.S. Steel needed to pay P. I. & I. for that workhamdmuch P. I. & Ineeded to
pay Mr. Riggins.P. I. & I. billed U.S. Steel based on Mr. Riggins’s alleged misrepresentations
and ultimately refunded U.S. Steel ftg overbilling.

Finally, as noted, Mr. Riggins does not contest that P. I. & I. sufficiently pled the fourth
element, that idVr. Riggins’sallegedgain from the fraud. P. I. & I. has thus pleaded its fraud
claim with sufficientparticularityto survivescrutinyunder Rulé(b). The countercomplaint
sufficiently alerts Mr. Riggingbout theprecisenature of the fraud claim against him ahd t
court is satisfied that P. I. & I.’s fraud claim is Rgpurious.

b. Failure ToPleadReasonable Reliance

Mr. Riggins also asserts th&ie court should dismiss P. I. & Ifisaud counterclaim
because P. I. & failed to allege that it reasonably relied on Mr. Riggins’s fraudulent actions.
See Exxon Mobile Corp. v. Ala. Dep’t of Conserv. And Nat, R&6 So. 2d 1093 (Ala. 2007).
Mr. Riggins states that “P. I. & I. simply states it relied on Riggins’gjdwithout touching on
the reasonableness of that reliance” arglieghat the complaint lacks facts that permit the
court to infer that P. I. & I. reasonably relied on Mr. Riggins’s allegaadulent statements.

As an initial matter, Mr. Rigginquibbles about whether P. I. & I. alledgeneral”
fraud, misrepresentation, suppression, or all three. P. l.ofli pleadsfraud by
misrepresentation. And, in its response to Mr. Riggins’s motion to digtiksk I. only cites
the elements draud bymisrepresentation. Although P. I. & I. calls its allegation “general”
fraud, dl legal roads in which an Alabama plaintiff claimgeheral’fraud, “legal” fraud,or
“misrepresentation” lead back to the same place, Alaliaode 8 6-5-101, which definese

particularway toprove the fraud cause of actioBection 65-101appears taefinea causef



action with many names batsingleandidentical set of elementsSee, e.q.Billy Barnes
Enters., Inc., v. William982 So. 2d 494, 499 (Ala. 2007) (“legal fraudxxon Mobile Corp.
986 So. 2d 1093 (“fraud”Foremost Ins. Co. v. Parhar693 So. 2d 409, 422-23 (Ala. 1997)
(“misrepresentation”) For ease of referencée court willcall the cause of action
“misrepresentatiori

To prove fraudulent misrepresentateplaintiff must establisi{1) a false representation
(2) of a material fact; (3)nade willfully, recklessly, or mistakenly4) reasonably relied upon by
the plaintiff and (5 damage tdim as a proximate result dfsreliance See Billy Barnes
Enters, 982 So. 2cit499.

Mr. Riggins argues only that P. I. & I. has failed to plead facts shawatd. I. & I.
reasonably relied on the allegeusrepresentationsThe court disagrees.h@&complaint
contains non-conclusorfactualallegations from which a jury could infer that P. I. &tted
reasonably by relying on Mr. Riggingisisrepresentationd=or example, P. I. & I. alleges that it
had aremploymentype relationshipwith Mr. Riggins and that it relied on Mr. Riggins’s
representations made as part of tleddtionship.Such a relationship where an employer relies
onits employeesbr contractorstepresentationsabout the timeheyworkedwithout significant
independenterificationis not atypicgla jury ould conclude thain this casesuch reliance
wasreasonableSee Igbal556 U.S. at 679 (“Determining whether a complaint states a plausible
claim for relief will . . . be a contesdpecific task that requires theviewing court to draw on its

judicial experience and common sense.”).

2 Mr. Riggins asks the court to dismiss P. I. & I.’s suppression claim. bBaguse P. I.
& I. did not plead suppression, the court has no suppression claim before it to dismiss.

3 Although notan issue in the pleadings involved in this motion to dismiss, the parties
appear to dispute whether Mr. Riggins was an employee of P. I. & I. or an indapend
contractor.



c. Alternative Pleading With Breach of Contract

Next, Mr. Riggins contends that P. I. & I. cannot allege laotaud anda breach of
contract claim based on the same set of fadis.Riggins states that “P. I. & I. expressly
incorporates its breach of contract claim and factual assertions supportingtsuthfraud
claim thereby destroying any independent basis for the claim and it failddge ahy
independent promises wide the alleged contract(Doc. 20 at 11). Mr. Riggins
misunderstandthe state othe law on this issue.

No AlabamaSupreme Courtaseholds that a fraud and breach of contract claim cannot
coexistanytime“the fraud and breach of contract claim arise out of the same set of facts” as Mr.
Rigginssuggests. Id.). In fact, he Alabama Supreme Court has said the oppdait@ngle
transaction can support an award of damages for both breach of contract andDewuatée v.
Butner, 522 So. 2d 242, 244 (Ala. 1988).

Mr. Riggins appears to be incorrectly referenoiigbama cases, such @sS. Fidelity &
Guaranty Co. v. McKinngr856 So. 2d 600 (Ala. 1978phatmerely enforce the pringe that a
jury cannot return verdicts that are incstent as a matter of lawin McKinnon for example,
the Alabama Supreme Court vacateiry verdict that would have fourldat the defendarf)
breachedh valid contracand (2) misrepresented that tleentract existed when it, in factid
not. 356 So. 2d at 607. The jury’s verdict required inconsistent findings on whether a contract
existed; the defendant could ralsely represerthata contract existed when it did remd
breach thestensibly norexistentcontract 1d. (“May damages be recovered for breach of an
existing contract and at the same time recover damages for fraud for repgeesTe was a

contract when, in fact, there was none? We think not.”).



Here, P. I. & I. alleges that Mr. Riggins breached a provisi@aaintract anthat, in
addition to breaching that contract provision, committed actionable fiEhat the same act or
acts gave rise to both causes of action does not matter. A jury could find &1Ps favor on
both issues without making inconsistent findifigs.

d. TimeBar

Mr. Riggins asserts that P. I. & I's fraud claim is time barred lmee®. I. & |. failed to
assert it within two years of its accru@eeAla. Code§ 6-238(l). Mr. Rigginsargueghat the
facts aleged by P. I. & I. show that P. I. & I. knew about the alleged fraud, at tlst, late
March 9, 2015, when U.S. Steel told P. I. & I. that it would no longer permit Mr. Riggins to work
at the Fairfield plant.

Thetwo-yeartime period for asserting a fraud claim begins when a partydfgsbvers
the fraud, either by actual discovery or by discovering facts that would provokeoaabbe
person to inquire and thereafter discover the frddidkinson v. Land Developers Constr. Co.
882 So. 2d 291, 298 (Ala. 2003). P. I. & 1. filed its fraud counterclaim on August 8, 2017, so the
claim is time barred if P. I. & I. discovered or should have discovered the fraud Befgust 8,
2015.

Based on the pleadinghe court cannot concludes a matter of lashat P. I. & I.

actually knew or should have known about the alleged fraud before August 8, 2015. Although

*To be sureP. I. & 1, like any litigant, camecover itcompensatorgamage®nly once.
That is, P. I. & I. would not bentitledto recove the total amount of itsompensatory damages
unde its breachof contract claim andalso its misrepresentation claim However, a jury
instruction suffices to prevent that resulReupree 522 So. 2d at 2445 (holdingthat a double
recovery did not occur in breach of contract and fraud case where trial judgetetsjury that
it could not award a doublecovery.

® Mr. Riggins also asserts that P. I. & I. knew that he made “on average $59,720.33 above
and beyond market pdysuch that “such excessive compensation for a local delivery [driver]
should have glaringly provokeh inquiry by P. I. & I. . .”. (Doc. 20 at 1213). However, tha
fact or allegations outside the pleadings, so the court will not consider it.

9



U.S. Steel appears to hawvetified P. I. & I. that it thought Mr. Riggins had been falsifying the
logs in March 2015, P. I. & I. did not obtagwidencesupporting U.S. Steel’s claim until
November 2016, when U.S. Steel provided its own records to contradict Mr. Riggins’s
submissions. A guestion exists whether a reasonable person would have been provoked to
inquire andthereafter discovevir. Riggins’s fraud before August 8, 201But the court cannot
answer that questian Mr. Riggins’s favor on the pleadingSee Dickinson882 So. 2d at 298
(“The question of when a party discovered or should have discovered the fraud is generally on
for the jury.”) (alteration and quotation marks omitted).

B. Breach of Contract

Finally, Mr. Rigginsargueghat P. I. & I.’s breach of contract counterclaim fails to state a
claim upon which relief can be granted because P. Indakesa conclusory statement that a
valid contract existed between the parti€Bhe elements of a valid contract include: an offer
and an acceptance, consideration, and mutual assent to terms essential to tios fofmat
contract.” See Shaffer v. RegioRs. Corp, 29 So. 3d 872, 880 (Ala. 2009).

P. 1. & I.’s allegationsbout the contract are factuayn-conclusory, and sufficient for
the court and a jury to infer the existence of a valid contracits countercomplaing. I. & 1.
notes the partg mutual obligations under the alleged contract as well adatecthe parties
entered into the contracMaking reasonable inferences from those faagghe court is required
to do atthis stagethe courthas no trouble concludirthat ajury could find that a valid contract
existed letween Mr. Riggins and P.& |.

CONCLUSION

The courtwill GRANT IN PART AND DENY IN PART Mr. Riggins’s motion to

dismiss. P. I. &8.’s unjust enrichment claim will bBISMISSED WITH PREJUDICE The
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motionwill be DENIED in all other respectsThe court willcontemporaneousknter an Order
in conformity with this Opinion.
DONE andORDERED this 26th day ofApril, 2018.
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KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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