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MEMORANDUM OPINION

This matteris before the courfor awrit of habeas corpuded by Petitioner
Antonio Deon Reedro se on November 2, 2017 Doc.1). Mr. Reedchallenges
his 2QL0 convictionfor capital murdeiin the Circuit Court of Jefferson County,
Alabama (ld. at 2-2). On August 23, 2018, the magistrate judge to whom the case
was referred entered a report arndommendation pursuant to 28 U.S.C. § 636(b),
recommending that habeas relief be denidaoc. 10). Mr. Reedhasfiled timely
objectiors to thereport and recommendatiofDoc. 11).

Mr. Reed concedes that his claims are tbraered, but asserts he is entitled to
equitable tolling because he is actually innocentsetdorth in McQuiggin v.
Perking 569 U.S. 383 (2013More specifically, MrReed arguethathe is actually
innocent of capital murder because his confession occurred after hetedcaes

attorney. (Doc. 11 at 1).In McQuiggin the Supreme Court held that a claim of
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“actual innocence, if proved, serves as a gateway” to overcome the expiration of the
statute of limitations Id. 569 U.S.at 386. However a claim of actual innocence
“requires petitioner to support his allegations of constitutional error with new
reliable evidence-whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evidentteat was not presented at trial.”
Schlup v. Delp513 U.S. 298, 324 (1995)To establish the requisite probability,

the petitioner must show that it is more likely than not that no reasonable juror would
have convicted him in the light of the new evideri Id. at 327.In McQuiggin the

Court “stress[ed] . .that theSchlupstandard is demanding” and that “[tjhe gateway
should open only when a petition presents ‘evidence of innocence so strong that a
court cannot have confidence in tbetcome of the trial unless the court is also
satisfied that the trial was free of nonharmless constitutional errttcQuiggin

513 U.S. at 401 (quotingchlup 513 U.S. at 316).

In contrast, a habeas petitioner is not entitled to equitable talmgly
because he alleges constitutional violations at his trial or senten@uaie v.
Warden, Georgia State Prisp68 F.3d 1150, 1158 (11th Cir. 2014Actual
innocence requires a showing“@éctualinnocence, not mere legal insufficiericy.
SeeMcKay v. United State$57 F.3d 1190, 1197 (11th Cir. 2011) (quotBaysley
v. United States23 U.S. 614, 623 (1998)Here, the issue of etherMr. Reed'’s

confession was properly procuraddresses legahnocence ratherthan factual



innocence See e.g., Woulard v. Sec’y, Dep’'t of Cor07 Fed.App’x 631, 635 (11th
Cir. 2017) {inding petitioneis contention thaif his attorney had filech motion to
suppresshe Statewould nothave been able torove he committethe crime and
therefore he would not have pled guilligmonstratetegal innocencéut failed to
meetthe “high bar of providing new evidence that suppfattualinnocencg . Mr.
Reed hadailed to presenany new evidence showing he is actually innocent of
capital murder.See Schlup13 U.S. at 324Additionally, Mr. Reedconcedes that
his petitionwasnot timely filed. BecauséVr. Reed does not establialproperbasis
warrantingequitable tolling, undethe McQuiggin actual innocence exception or
otherwise, the petition must be dismissed as-bianeed.

Mr. Reed also asserts thla. CodeS§ 13A-542(1975) under which he was
convicted requiresthat hisguilt be prove beyond a reasonable douty a juryand
describeghis requirementsjurisdictional. (Doc. 11 at 2). However, nothing in
this objection identifies a finding of fact or conclusion of law with wiNtih Reed
disagrees.As noted in the report and recommendation, a jury trial commenced on
May 24, 2010, and on May 25, 2010, the jury returned a verdict of g(idiyc. 10
at 1-2). Therefore, tdhe exteniMr. Reedobjectsto the report and recommendation
on this basis, nothing imis assertionprovides adequategrounds warranting

equitable tolling



Having carefully reviewed and consideEinovahe record in this casthe
court ADOPTS the report of the magistrate judgeand ACCEPTS his
recommendation The court OVERRULES Mr. Reeds objections and
DISMISSES the petition for writ of habeas corpusVITH PREJUDICE .
Furthemoreg because the petition does not present issues that are debatable among
jurists of reason, a certificate of appealability is dENIED. See28 U.S.C. §
2253(c); Slack v. McDaniel 529 U.S. 473, 48485 (2000); Rule 1l1ja Rules
Governing 8§ 2254 Proceedings

The court will enter aappropriateorder.

DONE andORDERED this September 19, 2018

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE
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