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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ROCKEFELLER F. COOPER, I, )
)
Plaintiff , )
VS. ) Civil Action Number
g 2:17-cv-0199ZAKK
JEFFERSON COUNTY, )
ALABAMA |, )
Defendant )

MEMO RANDUM OPINION AND ORDER

Dr. Rockefeller F. Cooper,,l& native of Liberia and who @oceedingoro
se brings this action against his former employer, Jefferson County, Alabama
d/b/a the Jefferson County Coroner and Medical Examiner Officer (“*JCCMEQ”),
asseining that JCCMEO violateditle VIl of the Civil Rights Acts of 1964, 42
U.S.C. 82000e2, by discriminating against him on the basis of race and national
origin, subjectinghim to a hostile work environment, and discharging him after he

complained of a hostile work environmenboc. 6! Dr. Cooperhas moved for

! The introductory paragraphs of the Amended Comp#iate thaDr. Cooperbringshis
actionunderboth Title VII and42 U.S.C. 81981and that the court has jurisdiction undeth
statutes Seedoc. 6at 2 But, the remainder of the Amended Complaint and Dr. Coeper
summary judgment briefing contertdat JCCMEO violated only Title VII See id; doc. 51
Therefore, it seems Dr. Cooper is only pursuwlams under Title VII. But, even if he is fact
pursuing8 1981 claims alsahe analysis ofthe Title VII claims appies equally tothe § 1981
claims if any,because “[b]oth of these statutes have the same requirements of proof and use the
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summary judgment arguing, among other thintigt the record establishes
JCCMEDO intentionally discriminated and retaliated against. hifeedoc. 51
JCCMEO has also moved for summary judgment, arguingcthaooper cannot
establish a prima facie case a$plarate treatment or retaliatiandthat he cannot
show its reasons for discharging hare pretextual Docs. 54; 55% After careful
consideration of the record amdlevant law,Dr. Cooper’'smotion isdue to be
denied,andJCCMEQ’s motionis due to be granteddowever, because JCCMEO
did not addres®r. Cooper’'s hostile work environment claim, this claim will
proceed to a jury trial.

l. STANDARD OF REVIEW

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary
judgment is proper “if the movant shows that there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of law.” Fed. R.

same analytical framework . . . Standard v. A.B.E.L. Services, Int61 F.3d 1318, 1330 (11th
Cir. 1998).

2 JCCMEO purports to movier summary judgmeran all of claims, contending thBx.
Cooper only asserts discrimination and retaliation claims. Docs. 54; 55 at 5. Hothever,
Amended Complaint alleges that. Cooper’ssupervisorssubjected [him] to being in a hostile
environment and emotionally abused . . . .” Doc. 6 at 6. AlthtligAmended Complaint is
not a model of clarity, becauder. Cooperis proceedingpro se the court must “liberally
construe his pleadingsCaldwell v. Warden, FCI Talladegad48 F.3d 1090, 1098 (11th Cir.
2014) (citdion omitted), and his allegations are sufficient to give JCCMEO notice oftdehos
work environment claim.

3 JCCMEOQ asks the court to strikgr. Cooper’s motion and his opposition britefr
failing to comply with thesummary judgment briefingrder Docs. 58 at 4; 61. The court
declines to do so becauBe. Cooper'smotion for summary judgment is due to be denied on the
meritsandJCCMEQ'’s motion is due to be granted on the merits.
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Civ. P. 56. “Rule 56[] mandates the entry of summary judgment, after adequate
time for discovery and upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element essential to that pasy,saad
on which that party will bear the burden of proof at trialCelotex Corp. v.
Catrett 477 U.S. 317322 (1986) (alteration in original). The moving party bears
the initial burden of proving the absence of a genuine issue of materialdaet.
323. The burden then shifts to the nonmoving party, who is required to “go
beyond the pleadingdb establish that there is a “genuine issue for triddl” at
324 (citation and internal quotation marks omitted). A dispute about a material
fact is genuine “if the evidence is such that a reasonable jury could eewerdict
for the nonmoving party.’Andersm, 477 U.S.at248

On summary judgment motions, the court must construe the evidence and all
reasonable inferences arising from it in the light most favorable to thenawvimg
party. Adickes v. S. H. Kress & C@&98 U.S. 144, 157 (1970%ce alscAndeson,
477 U.S. at 255. Any factual disputes will be resolved in thenmawving party’s
favor when sufficient competent evidence supports thenmaving party’s version
of the disputed factsSee Pace v. Capobianc®83 F.3d 1275, 1276, 1278 (11th
Cir. 2002) (a court is not required to resolve disputes in themaowving party’s
favor when that party’s version of events is supported by insufficient evidence).

However, “mere conclusions and unsupported factual allegations are legally



insufficient to defea summary judgment motion.Ellis v. England 432 F.3d
1321, 1326 (11th Cir. 2005) (per curiarftiting Bald Mountain Park, Ltd. v.
Oliver, 863 F.2d 1560, 1563 (11th Cir. 1989)). Moreover, “[a] mere ‘scintilla’ of
evidence supporting the opposing partytsition will not suffice; there must be
enough of a showing that the jury could reasonably find for that pawalker v.
Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (citiugderson477 U.S. at 252

The simple fact that both parties have filed partial motions for summary
judgment does not alter the ordinary standard of revieee Chambers & Co. v.
Equitable Life Assurance So@24 F.2d 338, 345 (5th Cir. 1955) (explaining that
crossmotions for summary judgment “[do] not warrant the granting dfieei
motion if the record reflects a genuine issue of factRather, the court will

consider each motion separately “as each movant bears the burden of establishing
that no genuine issue of material fact exists and thaeitiied b judgment as a
matter of law.” 3D Med. Imaging Sys., LLC v. Visage Imaging,,|IB28 F. Supp.
3d 1331, 1336 (N.D. Ga. 2017) (quotiBbawConstructors v. ICF Kaiser Engg,
Inc., 395 F.3d 533, 5389 (5th Cir. 2004)).
Il RELEVANT FACTUAL BACKGROUND

Dr. Cooperworkedas a morgue technologifstr JCCMEO for four months

betweemNovember 201@&ndMarch 2017. Doc. 54 at 40. During that timeDr.

Cooper reported to Dr. Julianna Dufeck, abd Gregory Davisserved as the



Chief Corone/Medical Examiner Docs. 561 at 40 565 at 1 569 at 1 As a
morgue technologisDr. Cooper performed anatomical dissections, collected and
recorded evidence from bodies, prepared labels and procured toxicological
specimens, and helped maintain the morgue facility by keeping it clean and
decontaminated. Dob6-2 at 47.

Approximately a month after h&artedat JCCMEO,Dr. Cooper met with
Sherry Tidwell, the Administrative Services Manager, to express canabaut
communication in the moug. Doc. 564 at 1. Based on that meeting, Tidwell
scheduled training entitled “Conflict in the Work Place,” which all JCCMEO staff
attended. Id. at 2. In spite of the trainingDr. Cooper continued to experience
Issues with certain coworkers, particallly Barry Franklin, another morgue
technologist. Seedocs. 51 at 54; 542 at 3. Dr. Cooper contends that Franklin
attempted to sabotage his work by setting up contaminated collection bottles for
Dr. Cooper to use during autopsi€Seedoc. 51 aB1-32.

In Januan2017 Dr. Dufek spoke tdr. Cooper about hipattern of arriving
late to work Doc. 569 at 8. Thereafter, during the last week of the mabth
Cooperwas tardyfour days in a row. Docs. §ba 42-47;, 56-9 at 8. According to
Dr. Dufek, Dr. Cooper’s consistent tardiness was unacceptable in part because the
morgue is busiest at the beginning of each work day. Doe %6 8.

Consequently, Dr. Dufek issued a written warningdto Cooper infornmg him



that his tardinesds unfair to his coworkers and that “[d]isciplinary action may be
recommended for any violations in the future.” Doc:25ét 50; 569 at 9. Even
so,Dr. Cooper arrived latagainon two more occasionsDocs. 56-5 at 4;56-9 at

9. Accordingly,Dr. Dufek issued a written reprimand By. Cooper warning him
that future violations could result in “[d]isciplinary action up to and including
dismissal . . ..” Doc. 58 at 51.

In February 2017Drs. Dufek and Davis met witldr. Cooper todiscusshis
threemonth performance appraisal. Docs.-15@t 49; 562 at 5457. The
appraisalreflecs that Dr. Cooper’s job performance was belewxpectations with
respect tawo of eight criteria(compliance with rules, policies, and procedures,
and performing anatomical dissectipnand that his performance needed
improvement oranother four criteria, includingpmmunication Doc. 562 at 55.
Thus, based on the appraidat, Cooper’s job performanamet expectations with
respect to only two of eight criteria, and the appraisébrmed him that
“[s]ignificant improvement is expected or further action will be necessddy.at
54-55. And, Dr. Coopersigned off on the appraisal to relfébat his syervisors
reviewed the appraisal with him and that he agreed witll .itat 54.

Following theperformance appraisal, coworkers and supers continued
to point out to Dr. Coopealleged issues withis job performance.For example,

Dr. Daniel Dyereviewed proper procedures for dissecting a decedent’s neck with



Dr. Cooper afteDr. Dye observed issues withis technique. Doc. 56 at 12, 4.
SubsequentlyDr. Dan Athertorobservedr. Cooper dissecting a decedent’s neck
prior to removing the decedénbrainin contravention o§CCMEO protocolsand
explained to Dr. Coopéhe proper techniqueDoc. 567 at 2

On March 13, 2017Dr. Dufek gaveDr. Cooper a written reprimand for
disregarding instructizs from Dr. Brandi McCleskey a pathology fellowand
opening a body to begin an autopsy without authorization. Doc. 51 at 45.
According toDr. McCleskey, she instructedr. Cooper to get dressed prepare
to performan autopsy, but she toldr. Cooper to wait forDr. Atherton, the
attending physician, before opening the body. Doe8 @ 4. On the other hand,
Dr. Cooper contends thddr. McCleskey authorized hirto begin the aufmsy.
Doc. 481 at 48. In light oDr. Cooper’s alleged failure to follo®wr. McCleskey’s
Instructions andDr. Cooper’s prior issues communicag with coworkers, the
reprimand require®r. Cooperto attendan effective listening skillgraining Doc.
56-2 at 5253. The reprimand adviseDr. Cooperonce again that “disciplinary
action up to and including dismissal may be recommended for any violations in the
future.” Id. at 52.

On March 21, 2017Dr. Atherton gaveDr. Cooper permissioto begin an
autopsy,and Dr. Cooper began to set up his own supplies for the autopsy even

thoughFranklinhadset up the supplies earlier that morning. Docsl 36 5556.



When Dr. Dufek noticedDr. Cooper repeatg work that Franklin had already
done, she instructddr. Cooper to use the supplies Franldet up, buDr. Cooper
refused and tol@dr. Dufek todo the autopsy herself. Docs.-bét 56 56-7 at 2
After Dr. Cooper refused Dr. Dufékorder,the twohad ameeting with Dr. Davis
during which Dr.Cooperaccused Franklin ofiarassment andrying to sabotage
his work. Dr. Cooper also expressed his frustration vidth Dufek and Franklin,
andrepeatedly shoatl“l am sick and tired.”Docs. 561 at 58; 565 at 7

Dr. Daviss schedule did not permit a lengthyeetng that morning. As a
result, Dr.Davis informedDr. Cooper that he would meet witiim againwhen he
returned to the officéater that day Doc. 565 at 8. And, in light of the heated
discussiorduring their meetingDr. Davis also instructe®r. Cooper not to enter
the morgue until aftenehad a chance to talk with him again. Docs95& 2; 56
5 at 8. Dr. Cooperdisregardedr. Davis’s instructions and confronted Franklin in
the morgue, accusing him of harassment and telling Franklin “to kibep [
Cooper’s] name out of his mouthDoc. 561 at 59. WhenDr. Davis returnedd
the JCCMEDO office, Dr. Cooper gave him a written complaint of harassment
against Franklin, stating the he “can no longer tolerate the hostile mand that
Is being created by [] Franklin.” Doc. 51 at 58.

While Dr. Davis was out of the officehat morning he met with the county

attorney and recommended serving a notice of contemplated disciplig. on



Cooper. Doc. 5% at 910. The following day, JCCMEOQO providedDr. Cooper

with the notice anglacedhim on administrativéeave with payendinga hearing

Docs. 51 at 4344, 59; 563 at 98 The noticechargedDr. Cooper with violahg
certain personnel board rules based luis alleged failure to followDrs.
McCleskey’'s and Davis’s instructions and JCCMEQO protocol regarding organ
removal. Doc. 5@ at 98. A week after serving the notice of contemplated
discipline, JCCMEOheld a disciplinary hearingthere Dr. Cooper presented his
case and argued that JCCMEO had mistreated him. Ddcab&0.

Following the hearing) CCMEO discharged DEooper based on its finding
that he violated personnel rulas charged in the notice of contemplated discipline
Doc. 562 at 6162. In deciding to discharder. Cooper, JCCME@onsideredr.
Cooperts disciplinary history, performance evaluations, reprimands and records of
counseling, leave and attendance record, and the recommendatitms of
supervisors. Doc. 58 at 62. Dr. Cooper did not appeal his discharge to the
Alabama State Personnel BoardHe filed insteada charge with the Equal
Employment Opportunity Commission alleging discrimination based on race, sex,
and national originietaliation anda hostile work environmenDoc.56-2 at 58
. ANALYSIS

Dr. Cooperargues that hés entitled to summary judgment becaubke

record shows JCCMEO intentionally discriminated and retaliated agaimst



Doc. 51? On the other hand, JCCMEO contends fhatCooperdid notestablish

a prima facie caswith respect to his disparate treatment and retaliation claims
and cannotshow that JCCMEOQ'’s articulated reasons fbe discharg are
pretextial Doc. 55° The court addressdfe parties’ contentions relater.
Cooper’'s prima facie cases of discrimination and retaliation before turning to
JCCMEOQ'’s proffered reasons fdhe discharge and the parties’ contentions
regarding pretext

A. Dr. Coopers Prima Facie Case of Discrimination Based on
Disparate Treatment

Dr. Cooper asserts race and natiomddin disparate treatment claims based
on hiscontentions thad CCMEOunfairly disciplinedhim. Doc. 6. BecauseDr.
Cooperrelies on circumstantial evidence to prdus claims, the court applies the
burdenshifting framework established iMcDonnell Douglas Corporation v.
Green, 411 U.S. 792 (1973), ndTexas Dep’t. of Community Affairs v.

Burdine, 450 U.S. 248 (1981).SeeStandard v. A.B.E.L. Servs., Ind.61 F.3d

4 Dr. Cooper appears to argue in his motion that JEOMsubjected him to a hostile
work environmentseedoc. 51 at 1718, but he does not clearly ask for summary judgment on
the claim. ButDr. Cooper’sfailure to seek summary judgment on the claim is not equivalent to
abandoning the claipnespecially in lighof hispro sestatus

> JCCMEOalso argues in passing that Dr. Codjsetclaims for wrongfultermination
cannot lye [sic] and fail as a matter of lalkecaus FEffersonCounty operated under a consent
decree during B Coopeis employment, and all employment decisidios the County“fell
under the responsibility of th€ourt-appointed Receiver . . 7 . Doc. 55 at &/. However,
JCCMEOfailed toadequately develoghis argumentor citeany binding autority to sugport it.
See id.And, “[i]ssuegaised in a perfunctory manner, without supporting arguments and citation
to authorities, are generally deemed to be waivedont’| Tech. Serv., Inc. v. Rockwell ’lIint
Corp, 927 F.2d 1198, 1199 (11th Cir. 1991).
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1318, 1336831 (11th Cir. 1998).Under that familiar frameworkDr. Cooperbears
the initial burden of establishing a prima facie case by showing h&jisaéfied
member of a protected class and was subjected to an adverse employment action in
contrast to snilarly situated employees outsifl@s| protected class.”Alvarez v.
Royal Atl. Developers, Inc.610 F.3d 1253, 1264 (11th Cir. 201(@®itation
omitted) If he satisfies this burden, the burden shiftsI@CMEOto produce a
legitimate, nordiscriminatory reason for the challenged actidd. If JCCMEO
articulates such a reason, the burden sluéisk to Dr. Cooperto prove that
JCCMEOQ’sproffered reason is pretedl. 1d.

In its motion,JCCMEOdoesnot disputethat Dr. Cooper is a member of a
protected classvas qualified for his position as a morgue texbgist and that
the written reprimandsgjualify as adverse employment actioreedoc. 55 at 22
26-27. Thus,the partiesdisputehinges on whether JCCMEteatedDr. Cooper
less favorably than similadgituated employees outside of his protected cl8es
docs. 51;55 at26-28. The Eleventh Circuit recently addreddbe standardourts
must apply to determine whether a plaintiff and his comparators are, in fact,
similarly situated, holding that “a plaintiff must show that [Jhe and [his]
comparators are ‘similarly situated in all material respectd.Bwis v. City of
Union City, Georgia918 F.3d 1213, 1224 (11th Cir. 2019) (en banc). Courts must

apply this standard “on a cabg-case basis, in the context of the individual

11



circumstances” of the case, considering, among other things, whether the plaintiff

and comparators “engaged in the same basic conduct,” “have been subject to the
same employment policy, guideline, or rule,” and share similar employment or
disciplinary histories.d. at 122728 (citations omitted).

According to Dr. Cooper, his supervisor andJCCMEO treated him
differently than employees outside his protected clgssliscriminaing against
him in discipline. Doc. 51 at 78. See alsaoc. 6. At issue here aseveral verbal
and written warnings Dr. Dufek issued, including aritten warningbased on
tardinessfour days in a row, which informedr. Cooper that “[d]isciplinary action
may be recommended for any violations in the futuidc. 562 at 50 WhenDir.
Cooper arrived latagainten daydater, Dr. Dufek issuechim a written reprimand
Id. at 51. Dr. Cooperdoes not dispute that lagrived late on the days in question
and admits that he has no information regarding whettsgy other morgue
employees shared similar history of tardinessDoc. 561 at42-47. Thus,Dr.
Cooperfailed to showthe existence of a comparator who engamgethe same
basicconduct and did not receiveasarning orreprimand.

Next, Dr. Dufek reprimandeé Dr. Cooper for disregardingverbal
instructions and opening a body without authorizatiboc. 562 at 52. While Dr.

Cooper disputesvhether he, in fact had permission to begin the autopsy in

guestion seedocs. 51 at 89, 56-57; 56-1 at 48 he admits it violatesICCMEO

12



protocol toopen a body before an attendpigysicianexamined it, doc. 5@ at 48
Moreover Dr. Cooperdid notprovideevidence indicating thddr. Dufek did not
actuallybelieve thahefailed to follow instruction®n this occasion In addition,

Dr. Cooper did notdentify any morgue employees who allegedly engaged in, or
were accused of engaging in, similar condarxt yet were not disciplined See
docs. 5159. Accordingly, Dr. Cooperdid notshowthe existence o$imilarly-
situated employees outside his protected clab® JCCMEO treated more
favorablywith respect tadiscipline, and hislisparate treatmeirt disciplineclaims
fail b

B. Dr. Cooper’s Prima Facie Case oRetaliation

Dr. Cooper asserts thdCCMEOretaliated against hiray placing him on
leaveand discharging him. Doc. 6To prevail ontheseclaims,Dr. Coopermust
first establish a prima facie case by showing “that he engaged in statutorily
protected activity, he suffered a materially adverse action, amd thas some
causal relation between the two eventBlitler v. Alabama Dep’t of Transb36
F.3d 1209, 1213 (11th Cir. 2008) (quotation omitted). “The causal link element is

construed broadly so thatDf. Cooper] merely has to prove that the protected

® The “plaintiff's failure to produce a comparator does not necessarily floisircase,”
as bng ashe can present a “triable issue of fact” through “a convincing mosaic of cieminas
evidence that would allow a jury to infimtentional discrimination.”Smith v. LockheeMartin
Corp.,, 644 F.3d 1321, 1328 (11th Cir. 2011). But, in this cBseCooper has not introduced
evidence of any raeleased or national origihased conduct byy/CCMEO apart from his
contention thalCCMEOtreated his Caucasian coworkers more favoraSledocs. 51 and 59.

13



actvity and the negative employment action are not completely unrelated.
Pennington v. City of Huntsvill61 F.3d 1262, 1266 (11th Cir. 2001) (quotation
omitted). Dr. Cooper may prove this by showing close temporal proximity
between his protected activity and the adverse actiombomas v. Cooper
Lighting, Inc, 506 F.3d 1361, 1364 (11th Cir. 2007) (citation omittedf).he
establiskes a prima facie case, the burden shifts }XOCMEO to articulate a
legitimate, norretaliatory reason for its actien Then, as with a discrimination
claim, the burden shifts back r. Cooper to show the proffered reason is pretext
for the JCCMEOQOs actual retaliatory intentSee Sullivan v. Nat'l R.R. Passenger
Corp., 170 F.3d 1056, 1059 (11th Cir. 1999).

The parties agree d@hDr. Cooper engaged in protected activity when he
complained tdr. Davis on March 21, 2017 about alleged harassimgRtanklin.
Seedocs. 51 at § 58 56-2 at 58’ And, the day afterthis protected activity
JCCMEDO placed Dr. Cooperon administrative leave with pay, ant then
dischargedhim aweek later Docs. 51 at 4344, 5051, 6162, 56-2 at 58. Despite

this close temporal proximity] CCMEO argues thaDr. Cooper cannot show a

" Dr. Cooper contends that he engaged in protected actiétyon March 14, 2017
when he submitted a written opposition to the reprimahne received fromDr. Dufek for
allegedly starting an autopsy without authorizati@oc. 51 atl1, 5657. AlthoughDr. Cooper
generally alleges the oppositiorthat Dr. Dufek is biased and unfaine does notsuggesthat
sheissued the reprimand for discriminatory reasoit. at 5657. In addition nothing in the
opposition indicagsthatDr. Cooper couldeasonably believe that he wasallengng any action
prohibited by Title VII. Seeid. As a result, his March 14, 2017 written opposition is not
statutorily protected activitySeeButler, 536 F.3cat 1213.
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causal link between i activity and an adverse employment action because it
expressly contemplated disciplinary action agaihsh before his protected
activity. Doc. 55 at 30. HowevedCCMEOdid not expressly contemplate or
begin the process of placimyy. Cooper on administrative leave or discharging him
prior to his protected activity. Accordinglypecause thecausationelement is
construed broadlyPennington 261 F.3d at 126Ghe close temporary proximity
betweenthe protected activity anthe administrative leave and dischangases a
guestion of fact regarding catiss, and consequently the court finds that
Coopercan make a prima facie case of retaliati@ut, to be entitled to or survive
summary judgmentDr. Cooper still must show thalCCMEQOs reasondor its
actionsare pretext for its actual, retaliatory purpose

C. Whether JCCMEOQO’s Proffered Reasons for Dr. Cooper’s
Dischargeare Pretextual

JCCMEOargues thatheretaliation and discriminatory discharge claims fail
becausér. Cooper cannot show thas profferedreasons for its actionse., his
allegedly poor performance and work rule violatioae pretextual.Doc. 55 at
30-33. Dr. Coopercan show pretext “directly, by persuading the court that a
discriminatory[or retaliatory]Jreason more likely than not motivateiCCMEOQO)]
or indirectly, by showing ‘such weaknesses, implausibilities, inconsistencies,
incoherencies, or contradictions (WCCMEGQSs] proffered legitimate reasons for

its action that a reasonable fact finder could find them unworthy of credence.”
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Paschal v. United Parcel Sens73 F. App’x. 823, 825 (11th Cir. 2014) (quoting
Alvarez 610 F.3d at 1265). The inquiry into pretext centers up¢sCCMEQOs]
beliefs, not[Dr. Cooper’'s]beliefs andto be blunt about ithot on reality as it
exists outside of the decisianaker’'s head.”Alvarez 610 F.3d at 1266 (citation
omitted).

JCCMEO contends that it place®r. Cooper on leave and ultimately
discharged him due to his poor work performance and his disregard for standard
office procedures and rulesioc. 55 at 31 which, as Dr. Cooper admitsare
legitimate reasons to discharge an emplogeedoc. 561 at 2122. Dr. Cooper
contends, howevethatthe poor performance appraida¢ receivedontains false
allegations. This contention is unavailingdzausgalthoughhe asserts he “did not
affix his legitimate signature to the [appraisal]’ and signed it only to keep his job,
doc. 59 at 11Dr. Cooper checked a box indioad that he agreed with the
appraisal and signed it even though he had an optiosdgreie or refuse to sign
doc. 562 at 54. In addition,Dr. Cooper does not dispute that coworkers and
supervisors continued to express concern aboupé&@i®rmance even aftdre
receivedthe performance appraisabeedoc. 51 Thus, Dr.Cooger failed to show
that JCCMEOs contention that it discharged him based in part on his allegedly

poor job performance is implausible or unworthy of credence.
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Next, although Dr.Cooper does not dispute that JCCMEO reprimanded him
on several occasions for failing follow work rules and proper protocolshe
contendsthat thereasons foreprimanding himare false because, based brs
education and trainindye would not open a body without authorizationfait to
follow proper probcols at work. Seedoc. 51. This contention eElso unavailing
becausdr. Cooperdoes not dispute thaélr. McCleskey states that she askeah
to wait before beginning the autopsy or tlas. Dufek and Davis believete
opened a body without authorizatioBeedoc. 51at 1415. Dr. Cooper also does
not dispute thatDrs. Dye and Atherton spoke to him on different occasions
regarding the proper procedure for performing a neck dissedimh has not
providad evidence indicating that JCCMEO did not actually believe hiedtiled
to peform the work according to its protocolSeedoc. 51.

Finally, Dr. Cooperargueghatthe swift action following the hearing shows
thatthe reasons for discharging hiarepretextial. Seedoc. 51 at 13. Basically,

Dr. Cooperbelieves thatthe hearing officeracted unfairly bydiling to spend more
time considering the documehe submitted at the hearingSeeid. But, the

hearing officer’s purportedly quick decision to recommBndCooper’s discharge
does not show that discriminatory or retaliatory animus vatgd JCCMEOQO's
actions. And, wile Dr. Cooper may disagree withe decisionto place him on

leave and discharge hjtit is not [the court’s] role to secongluess the wisdom of

17



an employer’s business decisiensmdeed the wisdom of them is irrelevards
long as those decisions were not made with a discriminatory [or retd]liatory
motive.” Alvarez 610 F.3d at 1266 (citation omitted).
IV. CONCLUSION AND ORDER
Dr. Cooperhasfailed to show that the articutd reasos for his digharge
are pretextual, and that JCCMEO treated him differently idiscipline than
similarly-situatedcomparators. Therefqgrais disparate treatert, discriminatory
discharge, and retaliation claims fail, aad to these claimgCCMEQ’s motion
doc. 54,is GRANTED. JCCMEQO’s motions to strike, docs. 58 and, éie
DENIED. And, in light of Dr. Cooper’s failure to establish a prima facie case of
discrimination and retaliation, or to show that JCCMEQO's reasons for its actions
are pretextuaDr. Cooper’s motion for summarygigmentdoc. 51js DENIED.
Finally, Dr. Cooper’s hostile work environment claim, which was not a part
of JCCMEOs motion,will proceed to a jury trial oiseptember 30, 201%t 9:00
a.m. Thefinal pretrial conference iSET for August 20, 201%t10:30 a.m. The
court directs the parties to the Standard Pretrial Procedures governingral pre
deadlines, which is attached as Exhibit A
DONE the26thday of July, 2019

B NI VAT

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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EXHIBIT A

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

PRETRIAL DOCKET
HON. ABDUL K. KALLON, PRESIDING

BIRMINGHAM, ALABAMA

This case is set for a pteal hearing pursuant to Rule 16 of the Federal
Rules of Civil Procedure. &onferenceype hearing will be held in chambers in
the Hugo Black Federal Courthouse in Birmingham, Alabama at the time
indicated.

The hearing will address all matters provided in Rule 16, including the
limitation of issues requiring trial, rulings orlepding motions, and settlement
possibilities.

Counsel attending the conference are expected to baénfeetined about the
factual and legal issues of the case, and to have authority to enter appropriate
stipulations and participate in settlement disimmss Counsel appearing at the
conference will be required to proceed at trial notwithstanding the naming of
others as designated trial counsel

Promptly upon receipt of this notice, plaintiffs counsel is to initiate
discussions with other counsel aimed at ascertaining which basic facts are not in
dispute, at clarifying the parties’ contentions (for example, just what is denied
under a “general denial”) and at negotiating workable procedures and deadlines for
remaining discovery matters. At least four (4) business days in advance of the
conference, plaintiffs counsel is to submit to chambers (via email at
kallon_chambers@alnd.uscourts.gov) a proposedtrigte Order in Word or
WordPerfect formatfurnishing other counsel with a copy. It is anticipateat in
most cases the proposed order, with only minor insertions and changes, could be
adopted by the court and signed at the close of the hearing.

A sample of a proposed Pial Order is available on the Chamber web site
(http://www.alnd.uscourts.gov/content/judgkdutk-kallon) to illustrate the
format preferred by the court and also to provide additional guidance and
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instructions. Each order must, of course, be tailored to fit the circumstartbes of
individual case.

Counsel drafting this proped order should consider the utility this
document will provide for the litigants, the jury, and the court alike. The court
anticipates using the pretrial order to (1) identify and narrow the legal andl factua
issues remaining for trial, and (2) provide jurors with the legal and factual context
of the dispute. This order shouldt revisit at length arguments made in previous
filings with the court, nor should it serve as another venue for adversarial
posturing. Pretrial orders should be simple, short, and informative.

IN  ANY CASE WHERE COUNSEL HAVE ANNOUNCED
SETTLEMENT TO THE COURT, A CONSENT JUDGMENT IN
SATISFACTORY FORMMUST BE PRESENTED TO THE COURPRIORTO
THE SCHEDULED TRIAL DATE; OTHERWISE, THE CASE WILL BE
DISMISSEDWITH PREJUDICE.

20



