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I. INTRODUCTION

OnDecember 32014 the claimantJeremy Dwayne Naisiprotectively appliedor
disability anddisability insurance benefitender Title llof the Social Security Acas well as
supplemental security income under Title XVI, because of tendonitis in the righieac
tendon, reflex sympathetic dystrophy, obesity, panic disorder with agorapposigaumatic
stress disorder, and major depressive disofider.Commissiner denied the claims on April 29,
2015.The claimant timely requested a hearing befmm Administrative Law Judgeho held a
hearingon February 1, 2017. (R. 35; Doc. 1).

In a decision dateiarch 16, 2017, the ALJ found tleimantnot disabledwithin the
meaning othe Social Securitjct and thereforgineligible for disability,disability insurance
benefits and supplemental security incoriiée claimant filed a timely request fi@view of the
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ALJ’s decision by the Appeals Council on March 28, 2017 and submitted new evidence of knee
and low back paito it. (R. 10-26).

The Appeals Council denied the claimant’s request for review on October 26, 2017,
indicating that thenew evidence submitted by the claimant on June 20, 2017 didlatat to the
period at issue. Thus, the ALJ’s decision became the final decision of the Commig¢Bione
32-48, 6, 9-29, 134

The claimant has exhausted administrative remedies, and this court has jurisdiction
pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3). For the reasons stated below, this court
REVERSES AND REMANDShe decision of the Commissiortegcause the Appeals Council
erred when it declinetb reviewthe claimant’s new evidence

IIl. ISSUE PRESENTED

The issue before the court is whether the Appeals Council erred by dethevajuate

theclaimant'snew, chronologically relevant, and material evidence
[ll. STANDARD OF REVIEW

The standard for reviewing the Commissioner’s decision is limited. This romsit
affirm the Commissioner’s decision if tAé.J applied the correct legal standards and if
substantial evidence supporis factual conclusionsSee42 U.S.C. § 405(g)Graham v. Apfel
129 F.3d 1420, 1422 (11th Cir. 199Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).

“No . .. presumption of validity attaches to the [Commissioner’s] legal claWvalker,
826 F.2d at 999. This court does not reviewAhd's fadual determinationde novo The court

will affirm those factual determinations that are supported by substantial exid&ubstantial

! The claimant also argues that the ALJ improperly determined the claimaniisalesi
functional capacitybut thecourt will not address this issbecause it will reverse on the issue in
this section.
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evidence” is “more than a mere scintilla. It means such relevant evidence as ableasond
might accept as adedeao support a conclusiorRichardson v. Peralegl02 U.S. 389, 401
(1971).

The court must keep in mind that opiniosisch as whether a claimant is disabled, the
nature and extent of a claimant’s residual functional capéRR{Z), and the applicatioaf
vocational factors, “are not medical opinions, . . . but are, instead, opinions on issuesl teserve
the Commissioner because they are administrative findings that are dispafsitivase; i.e., that
would direct the determination or decision of disability.” 20 C.F.R. 88§ 404.1527(d), 416.927(d).
Whether the claimant meedd.istingand isentitled toSocial Security disability benefits is a
guestion reserved for the ALJ, and the court “may not decide facts anew, reveegyhdence,
or substitute [its] judgment for that of the Commission@yer v. Barnhart 395 F.3d 1206,

1210 (11th Cir. 2005). Thus, even if the court were to disagree with the ALJ about the
significance of certain facts, the court has no power to reverse that famllogg asubstantial
evidence in the record supports it.

The court must “scrutinize the record in its entirety to determine the addsorss of the
[Commissioner]’s factual findingsWalker, 826 F.2d at 999. A reviewing court must not look
only to those parts of the record that support the decision of the ALJ, but also must view the
record in its entirety and take account of evidence that detracts from thecevidked on by
the ALJ.Hillsman v. Bowen804 F.2d 1179, 1180 (11th Cir. 1986).

IV. LEGAL STANDARD
The issueupon which the court will reverse the Commissioner’s decisidinis case

involves evidence submitted by the claimant to the Appeals Council after the decisson.



Generally, a claimant may present new evidence at each stage of the admmistoaess.
Washington v. Comm’r of Soc. Sec. Adn806 F.3d 1317, 1320 (11th Cir. 2015). The Appeals
Council has the discretion to not review the ALJ’s denial of ben&ie20 C.F.R. 8§
416.1470(b). But, in making its decision whether to review the ALJ’s dectiied\ppeals
Council “must consider new, material, and chronologically relevant evidencehéaliaimant
submits. Hargress v. Soc. Sec. Admié74 F.3d 1284, 1290-91 (11th Cir. 20M¥gshington
806 F.3d at 1320.

Evidence is material if a reasonable possibility exists that it would eltheg
administrative resultWashington806 F.3d at 1321. Evidence is chronologically relevant if “it
relates to the period on or before the date of the [ALJ] hearing decisttamgress 874 F.3d at
1291. Medical opinions based on treatment occurring after the date of the ALJisrdeiay
still be chronologically relevant if the records upon which the doctor bases his agitaitento
the period on or before the date of the ALJ’s deciss@@&Vashington806 F.3d at 1323The
claimant can show that a medical opinion dated after thesAdekision is chronologically
relevant if it is based on a “review of the claimant’s medical historylasfirgeport of symptoms
during the relevant time period and there was no evidence of a decline in [his]arosutite
the ALJ’s decision.”Ashley vComm’rof Soc. Sec. AdmjriZ07 F. App’x 939, 944 (11th Cir.
2017) (citingWashington806 F.3d at 1322—233ge also Hargres874 F.3d at 1291
(discussingNVashington806 F.3d at 1319, 1322-23).

This court has the authority to remand a case based on such new, material, and
chronologically relevangvidence pursuant to 42 U.S.C. 8405(g) under a sentence four remand

or reversalSee?0 C.F.R. 88 404.940, 404.946. “To obtain a sentence four rerhendaimant



must show that, in light of the new evidence submitted to the Appeals Council, the ALJ’'s
decision to deny benefits is not supported by substantial evidence in the record as’a whol
Hearn v. Soc. Sec. Admisl19 F. App’x 892, 894 (11th Cir. 2015) (citihggram v. Comm’r
Soc. Sec. Admi496 F.3d 1253, 1266—67 (11th Cir. 2007)). When the evidence submitted to
the Appeals Council “undermine[s] the substantial evidence supporting the ALi¥®dgdche
Appeals Council s in failing toreview the ALJ’s decisianMitchell v. Comm’r, Soc. Sec.
Admin, 771 F.3d 780, 785 (11th Cir. 2014). “The Appeals Council must grant the petition for
review if the ALJ’s ‘action, findings, or conclusion is contrary to the weight@®gwidence,’
including the new evidence Hargress 874 F.3d at 1291 (citingpgram, 496 F.3cat 1261).
V. FACTS

The claimant waghirty-six years of agand weighed slightly more than 300 pouatls
the ime of the ALJ’s final decisiorhad completed high school; haast relevant work as a
corrections officerhead corrections officer, manager of fast food service, and tool repair clerk;
and alleges disability based on tendisrof the right Achilles tendon, reflex sympathetic
dystrophy, obesity, panic disorder with agoraphobia, pastnatic stress disorder, major
depressive disorder, and back pain. (R. 59-63, 68-71, 10-26;)Doc. 1

Evidence of Physicand Mental Impairments the Record Before the ALJ

On November 6, 200@fter the claimant failed a comprehensive course of conservative
therapy including a boot, nonsteroidal anflammatories, and stretching exercides, William
Krauss performed surgeon the claimanto repair his Achilles tendon. The procedure included
aright Achilles tendon debridement, right Strayer procedure, excision of Haglwefdisrty,

and detachment and reattachment of the right Achilles tendon. (R. 329).



The claimanpresented to Southlake Orthopaeditiser experiencing prolongdalirning,
aching, and stabbing pain in his hand on February 1, 2 3nderwent varioutests which
showed electrophysiologic changes consistent with bilateral carpal tundebsye.Dr.

Ekkehard Bonateventually recommended surgery to alleviate thex@nt’'spain, but he
declinedbecause of a high deductible. (R. 623)-

On November 24, 2014, the claimant returned to Southlake Orthopaedics complaining of
severe burning, aching, sharp, and throbbing pain in his right ankle. The claimargd ¢pairt
he felt a pop in his ankle while walking up the stdits.noted that the pain is aggravated by
standing and walking arttiat he often wakefsom his sleefpecause of it. He alsaentionedan
associated history of swelling, bruising, and range-of-movehmeitations. Dr. Kraus
diagnosed the claimant with a fractured osteophyte at the insertion of the tdmitlon and
placed him in a medicdloot. The claimant returned six weeks later complaining that his
symptoms had not improved. On January 16, 2015, Dr. Kraus performed a second surgery on the
claimant’s right Achilles tendon. The procedure included a right open Achilles tendon
debridement with reattachment, right Strayer procedure, and excision of Haglafatimity.

Eight weeks after surgery, the claimant reported doing much better and hguifigatly less
pain. (R. 636-60

The claimant’s mother, Mary Frances Britt@ompleted a Third-Party Function Report
on February 1, 2015. Ms. Britton indicated that the claimant cannot sleep throughout the night
because of discomfort; cannot prepare a full meal; cannot do yardwork; cannotanivet put
pressure on his right foot; and canna@tik without crutches. Notablypecause she lives in a

different stateMs. Britton indicated that she spendstime with the claimant. (R. 2330).



On April 6, 2015, Dr. James Colvard evaluated the claimant at Brookwood Primary Care
Network. During thesvaluation the claimant mentioned that Wwasconsidering applying for
disability. Dr. Colvard recommended that the claimant could likely work at a desk job but should
discuss clearance with an orthopedic doctor. (R. 406).

At the request of the Disability Determination Servibe, Justin Hutto completed a
consultative medical examination of the claimamtApril 11, 2015. Dr. Hutto’s examination of
the claimant showed he @&ble to get out of a chair and on and off the examination table without
difficulty; walks with difficulty but isnot in need of an assistive device; can squat to the floor
and recover; cabend over and touch his toes; cannot walk on his toes or heels; and has
difficulty doing the tadem heel walk. The claimant hagakness in his right leg and moderate
swelling and bruising over his surgical scar on his right Achilles tendon. He alsign&icant
tenderness to mild palpation and limited range of movement. (R. 391-95).

Dr. Hutto noted that the claimaimtdicatedhe quit his last job and is unemployed; can
feed himself; can walk very short distances on level grooasl difficulty standing for-&b
minutes; has difficulty lifting more than 205 pounds with his right arm; is able taverhis car
for no more than 30—-60 minutes; and cannot sweep, mop, vacuum, or clean dishes for more than
0-5 minutes at a time. The claimaisoindicated that he cannot climb stairs, shop for groceries,
or mow the lawn, bute is able to wik on his race car. Dr. Hutto’s impressiomsre that the
claimant has limitatiomin standing, walkingeachng, handling, or grasping big able to
ambulate, albeit with difficulty, and is able to stand or walk for more than 2/3 of latrheigr

work day. (R. 391-395).



The claimant returned to Southlake Orthopaefitica post-surgery follow-up
appointment on April 14, 2015 and reported muscular weakness, tingling and numbness, and loss
of balance. He also complained of pain and discoloration around his right ankbe|tstiff
sleeping with an inability to tolerate a sheet touching his &oat,annability to wear a shoe. Dr.
Krauss noted that he suspettthe claimant hé developedeflex sympathetic dystrophg his
right foot. (R. 829). When the claimant returned to Southlake Orthopaedics for anothetuipllow
appointment on September 15, 2015, his status was unchanged, and Dr. Krauss recommended
sympathetic blocks, but the claimant was not ready to proceed with the blocks. (R. §29, 667

State agency mental consuitdr. RogerEstockevaluated the claimawin April 24,

2015 and noted that he has a history of anxiety for which he takes medication. Dr. Estock
indicated thatalthough the claimant’s file does not establish any severe mental limitations, the
claimant’sanxiety worsened after his second Achilles tendon surgery. (R. 100).

On September 21, 2015, Dr. Timothy Stpeeformed a psychiatric evaluation the
claimant at Chilton Shelby Mental Health Cenfidre claimant'ssurrent Global Assessment of
Functioning Scal€¢"GAF") score at the time was 535, indicating he has moderate difficulty in
functioning.The claimant reported to Dr. Stone thatwas experiencing nightmares related to
traumatic events, flashbacks, “disconnectityoin reality, severe problems with sleéficulty
being in crowds, hypervigilance, and avoidant behaviors. Dr. Stone diagnosécposttic
stress disorder, panic disorder with agoraphobia, and major depressive didendereased the
claimant’s citalopram dosage, continued his Xanax prescription, and added Prazogmithhel
thenightmaresThe claimant ontinued seeking treatment at Chilton Shelby Mental Health

Centeron approximatelya monthly basi$or the next fifteen month®uring this time, the



claimant reported that taking walks and going to the shooting range help him dobeswit
symptoms. He also noted that halde togo to WalMart and church service@R. 579-610,
678—70).

On March 14, 2016, the claimant again visited Dr. Krauss and complained of burning,
sharp, throbbing, and constant pain in his right foot after twisting it while walkivgcimant
reported that his pain is aggravated by certain movements and is not allevisgstily
Kraussplaced theclaimant in a posbperative shoe angferred him tdr. Marion Sovic for
pain management treatme@®mn April 19, 2016, Dr. Sovic concluded thhetclaimant suffers
from neurafjia and neuritis, so he prescribed Neurontin and Tylenol/Codeine #3 tablets to the
claimant.(R. 668, 445).

Later in April, Dr.Colvard wrote the claimant a prescription for a cane and completed
paperwork fohim to get Disability Access Parking Privileg€n the paperwork, Dr. Colvard
indicated that the claimant has a disability and a-kemngp limitation or impairment on his ability
to walk. He also indicated that the claimant cannot walk without an assistive {Bvit48—

49).

On August 12, 2016, the claimant returned to Dr. Sovic complaining of low back pain.
Dr. Sovic concluded that the claimant has radiculopathy, site unspecified, and aatedrast
lumbar epidural in the claimant’s back. During a follow-up appointment on September 12, 2016,
the clainant reported pain in his low back and right foot and indicated that the epidural was not
very effective. On December 16, 2016, the claimant reported a pain score of 5/10 mithipai
lumbar spine and right foot. Dr. Sovic’s assessment of radiculopathy remained uni¢isanye

continued the claimant on the Neurontin and Tylenol/Codeine #3 tablets. (R. 706-10).



On December 8, 2016, Dr. Ricardo Colberg evaluated the claimant at Andrews Sports
Medicine and Orthopadic Center. The claimant reported consfain which consistef severe
aching and burning in his right foot. He notedtnothing gives him relief from the pain. He
also told Dr. Colberg that his left fostas beginning to hurt because he must compensate for the
pain in his right foot when headks. After identifying significant weakness and mild swelling in
the claimant’s right foot, Dr. Colberg diagnosed chronic bilateral foot pain in bttle of
claimants feet and recommended physical therapy and desensitization techniqudsaas wel
medicaton management. Dr. Colberg also ordered/&i of the claimant’s right ankle and foot.
(R. 725-26).

On December 14, 2016nMRI on the claimant’s right ankland foot showed normal
resultsexcept forfluid surrounding the peroneal tendon, but the tendasintact mild
attenuabn, which could be tendinosis, but not a definite;teald degenerative change in the
great toe MTP jointand trace subcutaneous edesuarounding the fifth toe, but neither bone
marrow edemaor an acute fractureerepresent. (R. 35-36).

ALJ Hearing

At the ALJ hearing on February 1, 201f7e claimant testifiethat he needed a second
surgery on his Achilles tendon after it “broke loose” while he was running. He #tatehe
subsequently sought other employment opportunities, but no employer wanted to hire him. (R
62).

The claimant testified that his rigftot often swells and turns red and purple, and he
tries to elevate it “34 inches or more” as much as possible. He stated that be¢thasavetling

he cannot wear regular shoes and instead must wear flip-flops. For his weddinge bl ses
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toe shoes that were four sizes larger than his regularsshme-e testified that “[b]y the end of
the wedding, it took three people to help me get that sfiory foot.” The claimant also stated
that his foot will swell and “fall asleep” if he is sitting for an extended periodetmes less
than thirty minutes. He testified that he uses his cane as much as possible at homegrinudthe
navigate stairs without gettirdpwn on his knees or going down one leg at a time. (R. 71-74).

Theclaimant stated that he has pain every day. Pairascale of one to ten, he
experiences a “consistent four to five” that can increase if he has been on hisdedtifer If
he takes a misplaced step and does not have his castatddthat the pain can “take your
breath away.To manage the pain, the claimant testified that he received a pain block in his
back, but “nothing happened with it,” so he takes Oxycodone times fper dayR. 75-76).

Regarding his mental disordersg ttlaimant testified that his pesaumatic stress
disorder is influenced blyis former employment as a corrections officer. He also stated that he
has panic attacks when he is near a crowd, so he takes Xanax to reduce his anxietynahte clai
further testified that he has trouble sleeping and concentrating. (R. 78-80).

The claimant statetthathis back will “lock up”because he is “favoring the other leg.”
The ALJ asked the claimant if he haain in his back, and the claimant responded, “Oh, my
back’s killing me. My back’s been killing me for a while now.” He stated that timeipais
back “can take my breath awayR. 80).

The vocational expert, Mike Head, listed the claimant’s past relevant work as a
corrections officer, head correction officer, manager of fast food service, andgaolclerk. In
his first hypothetical, the ALJ asked Mr. Head to assume an individual of the ctarage,

education, and work experience who could perform sedentary work with the following
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limitations: cannot ustot controls on the right-hand sidennot climdadders, ropes, or
scaffolds cannot dacommercial drivingor be exposedo unprotected heights or hazardous and
moving machineryclimbing ramps and stairs is limited to occasional; balancing and ambulation
requires a singlpoint cane; interaction with coworkers, supervisors, and the general public is
limited to occasional; and changes and/or decisiaking in the workplace is limited to
occasionalMr. Head responded that the individual could not perform the claimant’s past
relevant work but could work as a bench hand, which has 58,000 jobs available nationally and
1,150 in Alabama; assembler, which has 52,000 jobs available nationally and 950 in Alabama; or
surveillance system monitor, which has 68,000 jobs available nationally andri/Sabama.
(R. 86-88).

For these sedentary jobdr. Head testified that a ten to fifteen minute rest break every
two hours might be acceptable but would be “pushing it,” as the employee would need to be on
task for the majority of the day. He also stated that none of these jobs would tdéaratiere of
one’s foot above waist level throughout the workday. He further testifiechs jobs would
not allow more than twenty days of absence per year or more than two dayshcegiee
month for an extended period of several months. (R. §8—-90

ALJ Decision

The ALJ rendered an unfavorable decidionthe claimant oiMarch 16, 2017.The ALJ
foundthat the claimant met the insured status requirements of the Social Secutityofigh
December 31, 2018 and had not engaged in substantial gainful activity since June 27, 2013, the

alleged onset date. (R7).
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The ALJdeterminedhat the claimant has the severe impairments of tendonitis of the
right Achilles tendon, reflex sympathetic dystrophy, obesity, panic disaitleagoraphobia,
post-traumatic stress disorder, and major depressive disorder. The ALJ founingbaisments
to be severe as defined under the Social Security Act. The ALJ also identipaettaanel
syndrome as a naseverampairment because it hag more than a minimal effect on the
claimant’s ability to perform basic work activitig®. 37-38).

Next, the ALJ found that the claimant did not have an impairment or combination of
impairments that met or medically equagedisting. In making this determination, the ALJ
assessed the claimant under Listing 1.02 pertaining to joint pain, stiffness, amdigebut
concluded that the evidence fails to establish gross anatomical deforritgliogs of joint
space narrowing, bony destructianankylosis of the affected joint, or that that the claimant has
an inability to ambulate effectively. The ALJ also found that the claimant sanempairments,
considered singly and in combination, do not meet or medically equal the criteistireds
12.04, 12.06, and 12.15. (R. 38—39).

The ALJ found thatafter considering all the evidence, the claimant’'s medically
determinable impairments could reasonably be expected to lusadleged symptoms;
however, theALJ concludedhat the claimant’s statements concerning the intensity, persistence,
and limiting effects of these symptoms are not consistent with the medidahce and other
evidence in the record. (R. 41).

The ALJ cited the claimardgconsultative examinatiowith Dr. Huttg in which the
claimant was ableo get out of a chair; get on and off the exaation table without difficulty;

walk without an assistive device; squat to the floor and recover; and bend over and touch his
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toes. The ALJ emphasizdioat only a few days after this examination the claimeported
significantly more severe symptoms such as the inability to tolerate a sheet tgphsHmot and
the inability to wear a shoe. (R. 42).

The ALJ also cited the claimant’s pain mgament treatment with Dr. Soviic, which
the claimant reported a 5/10 pain level. The ALJ indicated that this regormconsistent with
the claimant’s complats of severe aching and burning pain in his right foot during an
evaluation with Dr. Colberg two days later. Further, the ALJ noted that the claiapanted
pain in his left foot from overuse, “a relatively new complaint that the claimanteperted fo
the first time in November 2016He also cited the claimant’s ability to work on a race car, take
walks, and go to the shooting range as “inconsistent with his allegations ofadielilpain.” (R.
44).

Regarding medical opinion evidenceetALJ asgned only “some weight” to the
opinion of the consultinggxamining physicia®r. Hutto that the claimant could stand
continuously in an eight-hour work day because Dr. Hutto did not “adequately consider the
effect of pain on the claimant’s ability to steand/or walk throughout an eight-hour day.” The
ALJ noted that, because of the claimant’s pain, gait abnormality, and obes#ytasgadvork is
more appropriate. (R. 42).

The ALJ assigned “limited weight” to the opinion of the claimant’s primarg p@vider
Dr. Colvard in April 2016hat the claimant cannot walk without an assistive device and has a
long-term disability because the opinion “was made for the purpose of the claimamhglda
parking permit and the meaning of ‘lotg4m disability’ isundefined on the application.” The

ALJ also indicated that such an opinion is reserved for the Commissioner of the SourdlyS
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Administration and can never be entitled to controlling weight. For the sasunrehe ALJ
declined to give controlling weight to Dr. Colvard’s opinfoom a year earliethat the claimant
was able to work and could find a desk job that does not cause problems with his ankle. (R. 44).

The ALJ also considerealThird-Party Function Repodompleted by the claimant’s
mother regarding the severity of the claimant’s impairments and limitations onilitystab
function. The ALJ gave the evidence “only some weight” because the claimmanttisr lives in
another statadoes not spend much tinagth the claimant; andompleted the report shortly after
the claimant underwent surgery. (R. 46).

Concerninghe claimant’s mental health impairments, the ALJ noted that the claimant
takesmedication for anxiety and depression, but his conditions wedsdter he began to
experiencgoain in his right ankle. The ALJ mentioned the claimant’s treatment at Chilton Shelby
Mental Health Center where he reported agoraphobia in crowds, but the ALJ atsthabthe
claimant‘was able to do activities such agend church, hang out at the shooting range, and go
to WalMart—although he reported it was stressful to go to Wal-Mart if he did not take Xanax.”
The ALJ also noted that the Chilton Shelby records do not document the claimant Ingving a
difficulty interacting with health center employees. (R. 45).

Regarding opinion evidence related to the claimant’s mental impairments, Jhgafé
“little weight” to the opinion of state agency mental consulBmEstock because “subsequent
evidence supports greatamitations.”The ALJalsomentioned that the claimant’s counselors
assigned him a GAF score of 60, indicating that the claimant has moderatersgnopt

moderate difficulty in social, occupational, or school functioning. The ALJreessitpnly some
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weight” to the GAF score because the ragmsignedhe scoraluring an initial evaluation of the
claimant and hadnly limited familiarity with him at the time(R. 45).

After considering the entire recortiet ALJ determined that the claimant hasrdésdual
functional capacity tperform sedentary work, except that he has the following exertional and
non-exertional limitations: he cannot use foot controls on the right side; cannotatiders,
ropes, or scaffolds; cannot tolerate exposure to unprotected heights or hazardousimgnd mov
machinery; cannot perform commercial driving; can occasionally climb randpstans; can
balance and ambulate with a singl@nt cane; can occasionalhyteract with coworkers,
supervisors, and the general public; andaasasionally tolerate chaeg and/or decision-
making in the workplace. (R. 41).

Based on the claimant’s ggeducation, work experienagsidual functional capacity,
and thevocational expert’s testimonthe ALJ determined that the claimant cannot perform his
past relevant work. However, the ALJ found that other waist® in significant numbers in the
national economyhat the claimant can perform, including employment as a bench and table
worker, assabler, or surveillance system monitdherefore, the ALJ determined that the
claimant is not disabled under the Social Security Act. (R. 46—47).

Additional Evidence Submitted to Appeals Council

After the ALJ rendered his decision on March 16, 2017, theneint submitted
additional evidence to the Appeals Council to supportlaisn for disability.The new evidence
included records from Dr. Charlie Talbert of Southlake Orthopaedics dating frahl®pr

through May 12, 2017. On April 1%e claimant reported to Dr. Talbert a threenth history of
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burning, sharp, aching, dull, and stabbing pain in his midline back as well as “very sgeare |
back pain and difficulty sleeping and walking.” (R. 12).

Dr. Talbertordered an MRI and total-body scan for the claimant. The MRI showed
broad-based disc bulging at the L4-L5 and L5-S1 levels, and thétmtglscan revealed
arthritic changes in the right foot, bilateral knee degenerative changethevplssibility of
bilateral knee hemprostheses, and a mild compression injury at the T-12 vertebral body with
mild edema. Dr. Talbert diagnosed the claimant with cervicalgia; degeneratw#iskase,
cervical; degenerative disc disease, lumhenbago (low back pain); and regional pain
syndrome involving the lowarght extremity (R. 10-26).

Dr. Talbert also noted that the claimant “has a limp and uses a crutch becaaseHitth
limp probably does not help his lower back.” Further, Dr. Talbert oghneetdhe claimant’s
problem areas in his knees “may be contg@twith the stress reaction in the way he is
walking.” (R. 19-24).

OnOctober 26, 2017, the Appeals Council declined to review the new evidence

presented to it because the evidence “does not relate to the period at issuet).(R. 1—

VI. DISCUSSION
The claimant argues that the Appeals Coutmihmitted reversible error ldeclining to
evaluate thelaimant’s additional medical evidence submiter the ALJ’s decisiariThe
court agrees and finds that the Appeals Cowmiimitted reversible error in déing to review
the ALJ’s decision in light of the claimant’s new, chronologically relevant, aatdmal

evidence
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In deternining whether to review the ALJ’s decision, the Appeals Council must consider
any new, chronologically relevant, and materiatience submitted after the Als)’
decision.Washington806 F.3d at 1320. Chronologically relevant evidence relates back to issues
that were present during the alleged disability period, rather than deniogsaraondition that
has arisen since the Alsldecision material evidence creates a reasonable possibility that the
evidence could change the ABRdministrative resultd. at 1321Belyey 2015 WL 1490115,
at *5.

The court finds that the Appeals Council did not properly evaluate whether the newly
submitted evidence was chronologically relevant or mat&iaenDr. Talbert evaluated the
claimantfive weeks after the ALJ’s unfavorable decision on March 16, Z8iMRI revealed
broad-based disc bulging at the L4-L5 and L5-S1 le@wisTalbert diagnosed the claimant with
cervicalgia; degenerative disc disease, cervical; degenerative disc disease, lumbago (low
back pain); and regional pain syndrome involviing lower right extremity. The claimant also
complained of a three-month history of burning, sharp, aching, dull, and stabbing pain in his
midline back as well as “very severe lower back pain and difficulty sleepohgvalking.”

The claimant'ssomplaints and diagnoses relate backisopain management treatment
on August 12, 2016 when he returned to Dr. Sovic complaining of low back pHibefore the
ALJ’s decision Dr. Sovic concluded that the claimant had radiculopathy, which inchaids
pain amongts symptomsand administered a lumbar epidural in the claimant’s l&:k706—

10). At his hearing with the ALJ, the claimant referred to this back pain, s&éhgmy back’s
killing me. My back’s been killing me for a while now.” He stated that @ia g his bacKcan

take my breath away.” (RB0).

18



Furthermore, in the evidence presented to the Appeals Council, Addiakcan
revealed arthritic changes in the right foot and bilateral knee degeneratngeshwith the
possibility of bilateral kne hemiprostheses. Dr. Talbert noted that the claimant “has a limp and
uses a crutch because of that. His limp probably does not help his lower back.” He aldo opine
that the claimant’s problem areas in hig&s “may be compatible witltress reaction ithe way
he is walking.” (R. 19-24).

These notes and Dr. Talbert’s diagnosis of claimant’s regional pain syndreoharg
the lower right extremity relate back to the claimant’s evaluation at Andreavis3ypedicine
and Orthopaedic Center on December 8, 2016, in which he told Dr. Colberg that his left foot was
beginning to hurt because he must compensate for the pain in his right foot when he walks. Dr
Colberg then diagnosed chromitateral foot pain inbothof the claimant’s feg(R. 725-26).
Moreover at his hearing with the ALJ, the claimant mentioned that by “favoring the othér le
his back will often “lock up.” (R. 80). Because the complaints and diagnoses in the new evidence
presented to the Appeals Courrellate back téhe claimant’s original clainef back pain and its
relation to his ambulatory limitationthe evidence is chronologically relevant.

Additionally, a reasonable possibility exists that this chronologicdiywaat evidence
from Southlake Orthopaedics abd. Talbertmayhave changed the ALJ’s decision that the
claimant is not disabled under the Social Security Act. The ALJ mentionedrtranv\ic
administered a lumbar epidural block for the claimant, but he never addresseintiaa s
chief complaint 6back pain on August 12, 2016. Instead, the ALJ indicated that the epidural
block was administered solely as an attempt to address the claimant®aoigpain.If the ALJ

hadreviewedDr. Talbert’'s diagnosis of lumbago (low back pain) and the bbaaéd disc
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bulging revealed by the MRdy the impact that thelaimant’s“favoring” of his leg has on his
back, he may have reached a different conclusion. A reasonable possibitdtietishe

evidence from Southlake Orthopaedics and Dr. Talbert mayditered the ALJ’s findings of
the claimant’s limitations, or at least, altered the hypothetical he posed to the nalcaxioert.

The records from Southlake Orthopaediosl Dr. Talbert are nevout chronologically
relevantand material. The Appeals Council erred in failing to remand the case to the £&dJ bas
on this evidence.

VII. CONCLUSION

For the reasons stated above, this court concludes that the decision of the Commissione
is due to beREVERSED and REMANDED

The court will enter a separate Order in accordance with the MemorandumrOpinio

DONE and ORDERED thig&1stday of March 2019.

s
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A srron & SPpidie
KARON OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE
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