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MEMORANDUM OPINION

This case contains all the hallmarks of a Hollywood blockbuster: divorce, degepti
courtroom drama, and hundreds of thousarid®llars exchanging hands across international
borders. Federal courts rarely involve themselves in divorce or family plingegbut this case
more than makes up for the lack of such cases up to this point.

While the divorce action is not pendihgre thecasebefore this courstems from the
complicated relationship between Albert Koster and Elena Grafova. The ¢&n beomantic
relationship, eventually marrying, and quickly thereafter developed a busatessnship
relating toMr. Koster’s Euroboor entities.

NeitherMr. Koster nor Ms. Grafovheeded the ageld advice to avoid mixing business
with pleasure. Both tliemarriage and thebusiness relationship deteriorated. Mr. Koster and
his Euroboor entities sued Ms. Grafova for accessing protected business fimdociztion
without authorization, disclosing confidential business data and financial reatmdsitw
authorizationandtrespassig Euroboor’schattelrelating toEuroboor’s computer systems and

files. Ms. Grafova countersued Mr. Koster and the Euroboor entities for fraudulent inducement
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to move to the United Statesynversion of her personal belongings, fraudulent inducement to
enter into an agreement to loan Euroboor FZC money, and breach of that loan agreement.

Mr. Koster, Euroboor B.V., Euroboor USA, and Euroboor FZC (collectively “Plasiiff
have filed two motions to dismiss Ms. Grafova’s counterclaims. Euroboor B.V., Eurobogr USA
and Mr. Koster raise four grounds theedismissalof Ms. Grafova’s counterclaimgl) the court
should dismiss Ms. Grafova’s conversion claims under forum non convenietige (@urt
should dismiss Ms. Grafova’s conversion claim under the international abstentionej¢8ir
the court lacks subjectatter jurisdiction oveMs. Grafova'sfraudulent inducement claims
because they are not yet rjpad (4) Ms. Grafova failed to plead fraud with the particularity
required under Federal Rule of Civil Procedure 9(b). (Doc. 68). Euroboor FZC raeesfthe
same grounds for dismissal—forum non conveniens, ripeness, and Rule 9(b)—and no additional
grounds. (Doc. 70).

Theparties fully briefed the motiorlsThe motionsare now ripe for reviewror the
reasons discussed belaWe court will GRANT IN PART and DENY IN PART Mr. Koster,
Euroboor B.V., and Euroboor USA’s motion to dismiss, (doc. 68)yalh@ENY in its entirety
Euroboor FZC’s motion to dismiss, (doc. 70).

. Background

On June 1, 2014, Ms. Grafova entered into an “Employment Contract for an Indefinite

Period of Time” with Euroboor B.VasMarketing Sales Manager of the Eastern European

Territories.(Doc. 56 at 4). She worked in the Liedschendam office in The Netherlands. Ms.

! Plaintiffs attached seven exhibits to their motions to dismisaddiition to requesting briefing
on the motions to dismiss in isiefing schedule, the cowatso requestethat the parties brief
whether the court could consider the extrinsic evidence for the Rule 9(b) ground of i tmoti
dismiss without converting that ground to a motion for summary judgméinth the court will
discuss later in this Memorandum Opinion. (Doc. 72 at 5).
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Grafova claims she also performed Chiafdficial Officer duties as soon as she began working
for Euroboor.

On September 26, 2014, Ms. GrafonarriedMr. Koster.

Ms. Grafova alleges that Mr. Koster “was looking for cash-flow to opaiatamily of
Euroboor companies” and that he “was awhet Ms. Grafova had substantial independent
wealth.” (Doc. 56 at 4). In January 2015, Mr. Koster requested that Ms. Grafova provide
financial assistance to expand Euroboor. Ms. Grafova agreed to loan Euroboor $175,000 with a
6% interest rate on January 15, 2015. Mr. Koster continued to solicit money from Ms. Grafova,
stating that he needed loans “to create cash flow for his family of Euroboor ces\pddi at
5).

After acquiring more loans from Ms. Grafova, Mr. Koster decided to createch®&or
entity in the United States known as Euroboor USA. Mr. Koster used Gregory Bryant ot Brya
Law Group P.C. to apply for a State of Alabama Certificate of RegistratideuiobootUSA.

Mr. Koster again sought loans from Ms. Grafova. He offered her a 20% ownershipstake i
Euroboor FZC in addition to 6% interest payments on the money Ms. Grafova had loaned
Euroboor in February 201%5In May 2015, Ms. Grafova accepted Mr. Koster's offer and became
a 20% shareholder in Euroboor FAGter, Ms. Grafova learned thislr. Koster offered her an
ownership interest because “it was a prerequisite to obtaining further toembédr for

Euroboor FZC.” (Doc. 56 at 6).

% The court isuncertainwhether this February 201&an mentioned in the complaingfers toan
additional loan Ms. Grafova made after her January 15, 2015 loan. Ms. Grafova does not indicate
when she agreed to the additional loans. The counterclaim complaint only refédrgdeds a

January 15, 2015 loan, not a February 2015 loan.
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On June 11, 2015, Euroboor USA received its State of Alabama Certificate of
Registration, which authorized Euroboor USA to conduct business in Alabama beginning on
August 1, 2015.

Throughout summer 2015, Mr. Koster continued to seek loans from Ms. Grafova to
Euroboor FZC. Ms. Grafova alleges that Mr. Koster offered to pay the loaned monegy hakk i
and to pay Ms. Grafova quarterly interest payments. In exchange for additiorsalNbva Koster
promised to give Ms. Grafova more management responsibilities at Eurobdioulady with
Euroboor USA. Following thisffer, Ms. Grafova made two more loans to Euroboor FZC:
$560,000 on September 26, 2015, and $140,000 on December 7, 2015. Both loan agreements
stated that Euroboor FZC would make quarterly payments to Ms. Graitbvan interest rate of
6% “over the principabum and/or the remaining deltd begin on January 1, 2016, with the
repayment of the principalue on December 31, 2019.

In early 2016, Mr. Koster, as President and CEO of Euroboor B.V. and Euroboor USA,
suggested that Ms. Grafova becothe CFOof Euroboor USA. Mr. Koster told her that
Euroboor USA would sponsor her as its CFO for three years and Euroboor B.V. would cover her
travel and relocation costisls. Grafova agreed to move to Birmingham, Alabamadtk as
Euroboor USA’s CFO.

In early 2017, Euroboor B.V., Euroboor USA, and Mr. Koster began the process to file a
petition to obtain an L-1 work visa for Ms. Grafova. Several months later, Ms. Ghatheated
that she no longer wished to relocatelt® tnited States or to become CRD. Koster
reassured Ms. Grafova that she had the qualifications necessary to ser@ #saCshe could
live in the United States for three years, and that Euroboor B.V. would lverweglocation

expenses. Ms. Grafova again agreed to mo&rtningham as CFO.



Euroboor USA filed the petition to obtain an L-1 work visa for Ms. Grafova on July 19,
2017. Mr. Koster signed the employer support letter filed with the petition. On Septebe
2017, Ms. Grafova’s L-1 work visa was approved. She obtained her visa on October 26, 2017.
On October 30, 2017, Ms. Grafova entered the United States on her L-1 visa and began working
as Euroboor USA’s CFO. Her visa allowed her to remain until September 11, 2020, as long as
Euroboor USA employed her as CFO.

Ms. Grafova purchased a home in Birmingham. She packed 35 boxes filled with her
belongings at Mr. Koster’'s home in The Netherlands to be shipped to the United@taths
Ms. Grafova alleges @re worth over $250,000. Ms. Grafoaigoleft at Mr. Koster’s house a
motorcycle and its accessories and a Venetian @dde be shipped to the United States.
Koster and Euroboor B.V. assured Ms. Grafova that they would ship her belongings to the
United StatesMs. Grafova coordinated this shipment with Mr. Koster and “other Euroboor
employees, including an employee named ‘Dagmar.” (Doc. 56 aOr0OPctober 31, 2017, Mr.
Koster emailed Ms. Grafova to inform her that her belongings were being shippedwdd w
arrive the next week.

On or around November 6, 2017, Mr. Kosatlegedly requested that Ms. Grafova
transfer funds from Euroboor FZC to his personal bank account. Ms. Grafova refused. Mr.
Koster then cancelled her shipment of bokesther, “Mr. Koster immediately thereafter began
taking measures that made it difficult for Ms. Grafova to successfullyrpetfer job duties at
Euroboor USA, including refusing to provide her an adequate work space.” (Doc. 56 at 11).

Ms. Grafova then began to worry that Mr. Koster would not honor her loan agreements.
Mr. Koster refused to pay any of the money due to Ms. Grafova under the loan agse€@ment

November 28, 2017, Ms. Grafova emailed Mr. Kothtet she was accelerating the loan



agreementbecause of the numerous violations of the agreements and non-payment df interes
that was due quarterly.

Two days later, Euroboor USA terminated Ms. Grafas&FO

Because Ms. Grafova now lacked employment, she hired an immigration atfitey
an gplication so she could remain in the United States. Ms. Grafova’s son, who lives in The
Netherlands, met with Mr. Koster to reclaim Ms. Grafova’s motorcycle, sgges, and vase.
Mr. Koster refused to return the belongings and “violently forced Ms. Grafova’s seavio lis
home.” (Doc. 56 at 13). On December 1, 2017, Mr. Koster told Ms. Grafova that he had recalled
her boxes back to The Netherlands.

On December 21, 2017, Euroboor B.V. placed Ms. Grafova on a leave of absence.

On December 22, 2017, Euroboor B.V. and Mr. Koster filed the undedgingn against
Ms. Grafova® (Doc. 1).They allegedencauses of actiorviolation of the Federal Computer
Fraud and Abuse Act, violatiasf Alabamas Digital Crime Act,trespass to chattels, tortious
interference with business and contractual relations, defamation and defamasen per
conversion, negligence and wantonness, breach of fiduciary duty and duty of loyalty,rchud, a
breach of contract of the relevant employment agreement.

On January 4, 2018, Euroboor B.V. terminated Ms. Grafova’s June 1, 2014 indefinite
employment agreement. Ms. Grafova disputes the validity of her termination by BEuroboo

Also in January 2018, Ms. Grafova filed for divofoem Mr. Koster inthe Rotterdam
District Court inThe NetherlandgDoc. 69 at 15).

At some point, Mr. Koster told Ms. Grafova she could pick up her belongings on April

25, 2018. So, Ms. Grafova traveled to The Netherlands and hired movers. The movers delivered

3 Euroboor USA was added as a Plaintiff in the amended complaint filed on October 10, 2018.
(Doc. 76).



more than 35 boxes to Ms. Grafova’s homet Ms. Grafova immediately noticed that her most
valuable belongings—including expensive clothing, family heirlooms, and art, worthl a tot
exceeding $150,000—were missing. She also noticed that her personal documents, family
pictures, and personal diamere missingMs. Grafova still has not recovered these belongings.

On August 6, 2018, Ms. Grafova filed an amended counterclaim against Euroboor B.V.,
Mr. Koster, Euroboor USA, Inc., and Euroboor FZC. (Doc. 56). She allegeddases of
action. Count One alleges that Euroboor B.V., Euroboor USA, and Mr. Koster fralyulent
induced Ms. Grafova to move to the United States to work for Euroboor USA. Count Two
alleges that Euroboor B.V. and Mr. Koster converted Ms. Grafova’s personal bgkrgount
Threealleges that Euroboor B.V., Mr. Koster, and Euroboor FZC fraudulently induced Ms.
Grafova to secure loans to Euroboor FZC. Count Four alleges that Euroboor FZC and Mr. Koste
breachedhe loan agreement between Euroboor FZC, through Mr. Koster, and dev&r

II. Standard of Review

Mr. Koster, Euroboor B.V., Euroboor USA, and Euroboor FaiGe four arguments why
Ms. Grafova’s counterclaims should be dismissed: forum non conveniens, the international
abstention doctrine, lack stibject matter jurisdictigrand failure to plead fraud with
particularity. The court will review the standard for each ground.

a. Forum non conveniens

The doctrine of forum non conveniens ensures that “the trial is converigoer’
Aircraft Co.v. Reynp454 U.S. 235, 256 (1981Generally, the court respects the plaintiff's
choice offorum. As the Supreme Court noted, “unless the balance [of public and private interest
factors] is strongly in favor of the defendant, the plaintiff's choice of forum dhangély be

disturbed."Gulf Oil Corp. v. Gilbert 330 U.S. 501, 508 (1947But the court may, in its



discretion, dismiss the case “when an alternative forum has jurisdiction ttheezase, and
when trial in the chosen forum would ‘establish . . . oppressiveness and vexation to a
defendant . . . out of all proportion to plaintiff's convenience,” or when the ‘chosen forum [is]
inappropriate because of considerations affecting the court’s own adntiveskegal
problems.”Piper Aircraft Co, 454 U.S. at 256 (quotint§oster v. Lumbermens Mut. Cas. Co.
330 U.S. 518, 524 (1947)).

When a U.S. citizen chooses to sue in the United States, “it is reasonable to assume tha
this choice is convenientPiper Aircraft 454 U.S. at 256N hen a foreign citizen chooses to sue
in the United Stas, the court gives the claimant’s choice of forum less defer8eedd.

(“When the plaintiff is foreign, however, this assumption is much less reasonalji]
foreign plaintiff's choice deserves less deference.”).

To move to dismiss on the basis of forum non conveniens, the party must show “(1) that
an adequate alternative forum is available; and (2) that the private and p@éstiféctors
weigh in favor of dismissal.Republic of Panama v. BCCI Holdings (Luxembourg),3.20
F.3d 935, 951 (11th Cir. 1997). Courts construe adequate alternative forums broadly. “An
adequate forum need not be a perfect foratz v. McDonnell Douglas Cor244 F.3d 1279,
1283 (11th Cir. 2001 The Supreme Court held that an alternative forum is only inatiequa
when the remedy it provides “is no remedy at &iger Aircraft Co, 454 U.S. at 254. “[SJome
inconvenience or the unavailability of beneficial litigation procedures sitoildrose available
in the federal district court does not render an alternative forum inadedbatz 244 F.3dat
1283 (quotingBorden, Inc. v. Meiji Milk Prods. C0919 F.2d 822, 829 (2d Cir. 1990)).

Courts have no exhaustive list of factors exists to consider whether an action should be

dismissed under forum non conveniebse Kingr. Cessna Aircraft Cp562 F.3d 1374, 1381—



82 (11th Cir. 2009)“These factors are not exhaustive or dispositive, and courts are free to be
flexible in responding to cases as they are present&iit in Gilbert, the Supreme Court
provided some factors for courts to conside330 U.S. at 508-0%®rivate interest factors
include (1) “the relative ease of access to sources of proof, availabitingiulsory process for
attendance of unwilling, and the costotitaining attendance of willing, witnesses;” (2) the
“possibility of view of premises, if view would be appropriate to the action;” (Bpthaer
practical problems that make trial of a case easy, expeditious, and inegfg@sitquestions as
to the enforceability of a judgment if one is obtained”; and (5) the “relativerdages and
obstacles to a fair trialftd. at 508. Public interest factors include {[B]dministrative

difficulties . . . for courts when litigation is piled up in congested centestead of being
handled at its origin”; (2) the burden of imposing jury duty “upon the people of a community
which has no relation to the litigation(3) the benefit of holding a trial in the view of the
community “[ijn cases which touch the affairs of many persons”; (4) “a loakisttin having
localized controversies decided at home”; and (5) avoiding conflict of lawseprelbdl. at 508—
09.

For a motion to dismiss under forum non conveniens, courts are not limited in the types
of evidence they may consider without converting the motion to a motion for summary
judgment.See Kolawole v. Seller863 F.3d 1361, 1370 (11th Cir. 2017) (considering expert
testimony in analyzing forum non conveniengdz Borralho v. Keydril Co696 F.2d 379, 387
(5th Cir. 1983) (affirming the district court’s dismissal for forum non conveniensrafteewing

affidavits, deposition testimony, and pleadings).



b. International abstention doctrine

Generally, a federal court must exercise the jurisdiction conferred u@weiurner
Entm’t Co. v. Degeto Film GmbR5 F.3d 1512, 1518 (11th Cir. 1994Federal courts have a
‘virtually unflagging obligation’ to exercise the jurisdiction conferred upon théguoting
Colo. River Water Conservation Dist. v. United Stad&<l U.S. 800, 817 (1976))). But the
Eleventh Circuit has established principles under which “the prudent and just actoiederal
court is to abstain from the exercise of jurisdictiogjardingsome private international
disputesld. The three goals ahternational abstention are (1) international comity, (2) “fairness
to litigants,” and (3) “efficient use of scarce judicial resourcks.”

International comity refers to respecting “the acts of our fellow sayeretions.”
TurnerEntm’t Co, 25 F.3d at 1518. The Supreme Court recognized international comity as “the
recognition which one nation allows within its territory to the legislative, executijadicial
acts of another nation, having due regard both to international duty and convenience, and to the
rights of its own citizens, or of other persons who are under the protection of itsHaes"v.
Guyot 159 U.S. 113, 163 (1895).

As noted by the Eleventh Circuit,

[g]eneral comity concerns include: (1) whether the judgment was rendered via

fraud; (2) whether the judgment wasnderedby a competent court utilizing

proceedings consistent with civilized jurisprudence; and (3) whether the foreign
judgment is prejudicial, in the sense of violating American public policy because

it is repugnant to fundamental principles of what is decedent and just.

TurnerEntm’t Co, 25 F.3dat 1519 (internal citations omitted).
As to fairness to litigants, the court considers “(1) the order in which tiseveerié filed;

(2) the more convenient forum; and (3) the possibility of prejudice to parties mgsuttin

abstention. TurnerEntm’t Co, 25 F.3d at 152122 (internal citabns omitted)Generally, “the
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court first assuming jurisdiction. . may exercise that jurisdiction to the exclusion of other
courts.”Colo. River Water Conservation Dis#24 U.S. at 81&f. Ronar, Inc. v. Wallace49
F. Supp. 310, 318 (1986When & in this case the foreign action is pending rather than
decided, comity counsels that priority generally goes to the suit first’filed

The Eleventh Circuit identified four factors relevant to efficiency of jadli@sources:
“(1) the inconvenience of the federal forum; (2) the desirability of avgigiacemeal litigation;
(3) whether the actions have parties and issues in common;)amdgiher the alternative forum
is likely to render a prompt dispositiolurner Entm’t Ca.25 F.3d at 1522 (internal citations
omitted).

C. Subject matter jurisdiction

Ripeness “raises [a]. . basic question of jurisdiction that cannot be waived aed tyo
the very heart of the ‘case or controversy’ requirement of ArticleFla” Ass’n of Rehab.
Facilities, Inc. v. Fla. Dep’t of Health & RehaBervs,. 225 F.3d 1208, 1227 n.14 (11th Cir.
2000} see alsdeaulieu v. City of Alabaste454 F.3d 1219, 1227 (11th Cir. 20@6Article Il
of the Constitution limits the jurisdiction of the federal courts to actual casemtroversies and
requires us to consider whether a plaintiff's claims are ripd/Hether an action is a case or
cortroversy is a basic question of subject matter jurisdicéaeProvident Life & Accidentns.
v. Transameric&ccidental Life Ins.850 F.2d 1489, 1491 (11th Cir. 1988) (“[T]his court does
not have subject matter jurisdiction over the issue presentesdsuthle issue is a ‘case or
controversy.”). So, “[a] motion to dismiss the complaint based on ripeness impketesl
Rule of Civil Procedure 12(b)(1)PennStar Ins. v. SwordNo. 4:17ev-1041-VEH, 2017 WL

4180889, at *2 (N.D. Ala. Sept. 21, 2013¢e alsdlend v. Bashamt71 F.3d 1199 (11th Cir.
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2006) (reviewing a district court’s decision to dismiss a case for lack olespainder Rule
12(b)(2)).

A 12(b)(1) motion to dismiss asserts a facial or factual challenge to subjeat matte
jurisdiction. Such a challenge requires the court to accept the allegations of the complaiat as tr
and“merely to look and see if the plaintiff has sufficiently alleged a basislpést matter
jurisdiction” McElmurray v. Consol. Gov't of Augusta-Richmda2ig., 501 F.3d 1244, 1251
(11th Cir. 2007). “By contrast, a factual attack on a complaint challengesistener of subject
matter jurisdiction using material extrinsic from the pleadings, such as afidavestimony.”

Id. For a Rule 12(b)(1) motion thptesents a factual challenge to subject matter jurisdiction, the
court may consider documents outside the pleadings without converting the motion to a motion
for summary judgmenBeeHouston v. Marod Supermarkets, IN£33 F.3d 1323, 1335-36

(11th Cir. 2013).

A court cannot consider extrinsic evidence for a Rule 12(b)(1) motion that grasent
facial attack to subject matter jurisdictidgze Odyssey Marine Exploration, Inc. v. Unidentified
Shipwrecked Vessé57 F.3d 1159, 1169 (11th Cir. 2011) (holding that the court cannot
consider extrinsic evidence for a Rule 12(b)(1) facial attack on subject joatdiction).

To determine ripeness, the court considers whether the claimant is bringiogdhea
the correct timeSee Wilderness Soc.Alcock 83 F.3d 386, 390 (11th Cir. 1996) (“When
determining ripeness, a court asks whether this is the camedbr the complainant to bring
the action.”).Ripeness involves jurisdictional and prudential concerdicle Il of the United
StategConstitution limits the jurisdiction of the federal courts to cases and conies/efs
sufficient concreteness to evidence a ripeness for retiswn when the constitutional

minimum has been met, however, prudential considerations may still counsiall jrebtraint.”
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Dig. Props., Inc. v. City of Plantatipid21 F.3d 586, 589 (11th Cir. 1997) (quotikgtion All. of
Senior Citizens v. Heckler89 F.2d 931, 940 n.12 (D.C. Cir. 198d}he court must make two
determinations in considering ripeness: “(1) the fitness of the issues faajjuidicision, and (2)
the hardship to the parties of withholding court considerdtDig. Props., Inc.121 F.3d at
589.
d. Failureto plead fraud with particularity
To properly allege fraudsederal Rule of Civil Prmedured(b) requires that “a party must
state with particularity the circumstances constituting fraud or mistake. Maliest,
knowledge, and other conditions of a person’s mind may be alleged generally.” Rule\&b) ser
to “alert[] defendants to thg@recise misconduct with which they are charged’ and [to] protect][]
defendants ‘against spurious charges of immoral and fraudulent beh&uidnam v. Bus.
Mgmt. Assocs847 F.2d 1505, 1511 (11th Cir. 1988) (quotBeyille Indus. Mach. Corp. v.
Southmost Mach. Corpr42 F.2d 786, 791 (3d Cir. 1984grt. denied469 U.S. 1211 (1985)).
The Eleventh Circuit explained that Rule 9(b) is satisfied if the complaint identfies f
pieces of information:
(1) precisely what statements were made in whkacuments or oral
representations or what omissions were made, and (2) the time and place of each
such statement and the person responsible for making (or, in the case of
omissions, not making) same, and (3) the content of such statements and the
manner inwhich they misled the plaintiff, and (4) what the defendants obtained as
a consequence of the fraud.
Brooks v. Blue Cross & Blue Shield of Fla., |ricl6 F.3d 1364, 1371 (11th Cir. 1997) (internal
guotation omitted)And “[t]he plaintiff must allege fas with respect to each defendant’s

participation in the fraud.Am. Dental Ass’n v. Cigna Cor®05 F.3d 1283, 1291 (11th Cir.

2010).
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[11.Discussion

Euroboor B.V., Euroboor, USA, and Mr. Koster challenge Ms. Grafova’s counterclaims
on four grounds. Firsthey contend that the court should dismiss Ms. Grafova’s conversion
claimunder forum non conveniens. Second, they contend that the court should dismiss Ms.
Grafova’s conversion claimnder the international abstention doctrine. Third, they contend that
the court lacks subject matter jurisdiction to hdar Grafovas fraudulent inducement claims
because they are not yet ripe. Fourth, they contend that Ms. Grafova failed togleadith
the particularity required pursuant to Rule 9(b).

Euroboor FZC chllenges Ms. Grafova'sounterclaims on three grounds) forum non
convenienss to all claims; (2) subject matter jurisdictinecause the claims are not yet ripe;
and (3)failure to plead fraud with the particularity.

The court will discuss each ground raised in turn and will analyze the motions together t
the extent that they raise the same grounds for dismissal.

a. Forum non conveniens

Euroboor B.V. and Mr. Koster contend that Count One of Ms. Grafova’s amended
counterclaim, alleging conversion, should be dismissed under forum non conveniens. Euroboor
FZC contends thatll of Ms. Grafovas claimsshould be dismissed under forum non conveniens.
So because this argument was raised as to all claims, the court will considernihet
Grafova’s counterclaimm its entiretyshould be dismissed under forum non conveniens.

Plaintiffs contend that Ms. @fova’s claims should be brought im& Netherlands or the
United Arab Emiratesnot the United States. Ms. Grafova maintains that she did not choose to
bring suit in the United States; she merely responded to the suit Mr. Koster and E@&boor

broughtin the United StatesShe notes that “[t]he irony of Counterclaim Defendants’ arguments
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that Ms. Grafova’s claims are better off somewhere else is that Ms. @raésvinitially brought
before this Court by Koster and Euroboor [B.V.], neither of which reside in, or anedité¢o
operate in, the United States.” (Doc. 78 at 23 (footnote omitted)).

This irony is not lost on the court. Also not lost on the court is Federal Rule of Civil
Procedure 13. Rule 13 requires a defendant to raise compulsory caumeiahd allows a
defendant to raise permissive counterclaiRide 13 permits Ms. Grafova to bring counterclaims
against Mr. Koster and his Euroboor entities in this court because they sued Ms. @Gr#ic/a
court first Plaintiffs cannot have it bothays.By deciding to sue Ms. Grafova in the Northern
District of Alabama, they opened themselves to counterclaim lialilityis court.

But, regardless of the irony, this court is bound to apply the forum non conveniens
doctrine as outlined by the Supreme Court and the Eleventh Circuit. For the courtigs dism
under forum non conveniens, the movants must show “(1) that an adequatéiadtéonam is
available; and (2) that the private and public interest factors weigh in favonuésied.”BCCI
Holdings (Luxembourg) S.AL19 F.3d at 951.

First, an adequate alternative forum must eRistalternative forum is only inadequate
when theremedy it provides “is no remedy at alPiper Aircraft Co, 454 U.S. at 254. Euroboor
B.V., Euroboor USA, and Mr. Koster contend that Ms. Grafova could bring her clainhgin T
Netherlands. Euroboor FZC contends that Ms. Grafova could bring her claite in T
Netherlands or in thg AE.

Ms. Grafova doubts that she could successfully reinstate her claims in @itb@icfion.
She raises the issue of service of proceslifuar B.V. and Mr. Koster statkat they “are
amenable to processid subject to jusdiction in The Netherlands.” (Doc. 69 at 7). And

Euroboor FZGstateghat it “would be subject to both process and the jurisdiction of those courts
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[in The Netherlands or the UAE].” (Doc. 71 at 8). Ms. Grafova does not believe she coiid obta
service ofprocess on Euroboor FZC from The Netherlands because “Euroboor FZC is an entity
in the Emirate of Sharjah in the United Arab Emirates, which is not a member cddgne H
Convention for service of process.” (Doc. 78 at Bait, despite difficulties, Ms. Grafowaas

able to serve Euroboor FZC in this case. And “some inconvenience or the unawadébilit
beneficial litigation procedures similar to those available in the federal distri¢tdmms not

render an alternative forum inadequatedtz 244 F.3d at 1283 (quotirBprden, Inc. v. Meiji

Milk Prods. Co, 919 F.2d 822, 829 (2d Cir. 1990)). So, given Plaintiffs’ statements that they are
all subject to jurisdiction in fie Neherlands, the court finds thah& Netherlands is aadequate
alternative forum.

Second, the court must balance private and public interest fatmate interest factors
include (1) “the relative ease of access to sources of proof, availabitigngiulsory process for
attendance of unwilling, and the cost of obtaining attendance of willing, witrieebe
“possibility of view of premises, if view would be appropriate to the action;” (Bpther
practical problems that make trial of a case easy, expeditious, and inegfg@sitquestions as
to the enforceability of a judgment if one is obtained”; and (5) the “relativerdages and
obgacles to a fair trial. Gilbert, 330 U.S. at 508.

From the standpoint of accessing proof and witnesses for Ms. Grafova’s coumigrclai
the evidence seemsttwostlyexistin The Netherlandslhe court cannot tell wheids.

Grafova’s belongings, which Ms. Koster was supposed totetthe United States, are currently
located Plaintiffs allege that the belongings are in The Netherlands, while M$ovarclaims
the conversion occurred at a U.S. port. Ms. Grafova’'s son, who attempted to pick up hissmother’

belongings, lives in fie NetherlandsThe shipment comparat issuds a Dutch company. (Doc.
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69 at 9) According to Plaintiffs, the loan agreements were signed and execublesdUAE and
in The Netherlands. (Doc. 71 at 10).

But Ms. Grafova isurrently living in the United StatésShe cannot read documents in
Dutch, so she “would be forced to either endure outrageous translation costs fotiogarafid
other documents or incur confusion and miscommunication with other parties and het couns
a foreign jurisdiction.” (Doc. 78 at 26). She would also need to hire new counded in T
NetherlandsShe contends that such excessive costs would also be unfair because she currently
has no income after being fired by Euroboor B.V. and Euroboor &fslAicannot collect the
$700,000 owed to her by Mr. Koster and Euroboor FZC under the loan agreements. Further, to
the extent that the documentary evidence of the loanragrés exists in the UAE and ih&
Netherlands, Ms. Grafova has already includedelstiocuments as part of her initial disclosures
in this court.

The court must also consider the public interest factors. Public interess fiaciade (1)
“[aldministrative difficulties. . . for courts when litigation is piled up in congested centers
instead of being handled at its origin”; (2) the burden of imposing jury duty “upon the péople
a community which has no relation to the litigation”; (3) the benefit of holdinglartiiae view
of the community “[i]n cases which touch the affairs ohmaersons”; (4) “a local interest in
having localized controversies decided at home”; and (5) avoiding conflict ®plablems.

Gilbert, 330 U.S. at 508—-09.

* The court can only determine Ms. Grafova’s whereabouts as of the day Ms. Grafoveefil
response to the motions to dismiss, October 26, 2018. (Do®|&8B)tiffs expressed concern
that Ms. Grafova may leave the United States because her visa expired. (Doc. 68ai the)
court does not know Ms. Grafova’s current whereabouts, and so the court must rely on Ms.
Grafova'’s briefthatstates that she is currently in the United States.
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Plaintiffs contend that the public interest factors wéighvily in favor of dismissinge
case. They maintain that, because the action regarding the dibplgreding took place infie
Netherlands, Dutch law will applyhus raising conflict of laws issue3ee Ex parte U.S. Bank
Nat’l Ass’'n 148 So. 3d 1060, 1070 (Ala. 2014) (“Alabama continues to follow the traditional
view of theRestatement (Firsof Conflicts of Laws. . . which looks to thkex loci delictiin tort
claims, in the state where the last event necessary to make an actor liable fog¢uketaite
takes place.” (internaitations and quotations omitted)). Atite loans at issue are exclusively
governed by the laws of the Netherlaid®oc. 71 at 18, 21 As one district court has
recognized;[i]Jt would be much more efficient for a court in The Netherlands to resolve such
issues that for this court to attempt to guess at the laws of a foreign legad gystevhich it is
unfamiliar.” TH Agric. & Nutrition, L.L.C. v. Ace European Grp. Ltd16 F. Supp. 2d 1054,
1072 (D. Kan. 2006). Further]dntiffs maintain that “there are no significant public interests
involved in this dispute.” (Doc. 69 at 9).

But Plaintiffs overstate the lack of public interests involved in this dispute. In Cowent O
of her amended counterclaim, Ms. Grafova allegesBbatboor B.V., Euroboor USA, and Mr.
Koster fraudulently induced her to move to the United States to work for Euroboor USK. Sure
the United States has an interest in cases involving employers allegedingnididoviduals to
work for their companies under the guise of obtaining a visa to move to the Unitexd /&tdte

the burden of imposing jury duty “upon the people of a community which has no relation to the

> As discussed previously in this Memorandum Opinion and the coudes setting a briefing
schedule, this court can consider the loans attached to the motion to dismiss under forum non
conveniens without converting the motion into a motion for summary judg®egfolawole v.
Sellers 863 F.3d 1361, 1370 (11th Cir. 2017) (considering expert testimony in analyzing forum
non conveniens)az Borralho v. Keydril C9696 F.2d 379, 387 (5th Cir. 1983) (affirming the
district court’s dismissal for forum non conveniens after reviewing affislasdeposition

testimony, and pleadings).
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litigation,” Plaintiffs have already thrust this burden upon the Northern Disfrislabanma by
filing suit against Ms. Grafova here. And the court agrees with Ms. Grafovieéivatg her
counterclaim to proceed before this court would conserve time and judicial resonr@adition
to promoting finalityand consistency that would be diffittd achieve if this case proceeds in
different courts across the globe simultaneously.

After balancing the private and public interest factors, the court finds thaat@should
not be dismissed under forum non conveniens. The court will DEIIYitiffs’ motions to
dismiss as to this ground.

b. International abstention doctrine

Euroboor B.V., Euroboor USA, and Mr. Koster contend that Ms. Grafova’s conversion
claim should be dismissed under the international abstention ddtteicaeuse it is duplicative
of her claims that are already being adjudicated in the divorce proceeding in hieedhets’
(Doc. 69 at 13).

While generally a federal court must exercise the jurisdiction conferred yplo@ i
international abstention doctrine allows courts to abstain from jurisdiction when ageade
exists before an international tribun@eeTurnerEntm’t Co, 25 F.3d at 1518. The three goals
of international abstention are (1) international comity, (2) “fairness taitsy’ and (3)
“efficient use of scarce judicial resourcelsl”

Here, a related case exists in The Netherlaagarding Mr. Koster and Ms. Grafova’s
divorce. (Doc. 69 at 34H.). Euroboor B.V., Euroboor USA, and Mr. Koster attached to their

motion to dismiss &arch 20, 2018 court order from “District Court The Hague,” case number
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C/09/546895 In thatcase, Ms. Grafovsought “a préminary spousal maintenance o700
gross per month to be paid by the husband to the wife, always payable in advance;” and a
determination “tht the husband must hand over the goods specified by the wife within fourteen
days after the issue of the court order.” (Doc. 69 at 34). The goods Ms. Grafova staylet to
turned over appear to be the same possessions that Mr. Koster was supposed to ship to Ms.
Grafova in the United StateBhat court ultimately dmissed Ms. Grafova'’s requdst the court
to determine a preliminary spousal maintenance and to determine that M last hand over
the goods specified by her.
“The doctrine of internatioal comity can be applied retrospectively or prospectively.
When applied retrospectively, domestic courts consider whether to respecighent of a
foreign tribunal or to defer to parallel foreign proceedingmtjaroBenages v. Dresdner Bank
AG, 379 F.3d 1227, 1238 (11th Cir. 2004). When applying the doctrine retrospectively, the court
must consider three factors:
(1) whether the foreign court was competent and used “proceedings consistent
with civilized jurisprudence,” (2) whether the judgment was rendered by fraud,
and (3) whether the foreign judgment was prejudicial because it violated
American public policy notions of what is decent and just.”
Id. (quotingTurner Entm’t Cq.25 F.3d at 1519). And the court “also consider[s] whether the
central isge in dispute is a matter of foreign lfaand the potential focorflicting judgmentsid.
Ms. Grafova does not argue that the Dutch court was incompetent, that the judgment was

rendered by fraud, or that the judgment was prejudicial. Insteadrgheshat the international

abstention doctrine is inapplicable here bec#usalivorce poceeding is not parallel to the

® As discussed previously in the counisler setting a briefing scheduthis court can consider
thecourt aderattached to the motion to dismiss under the international abstention doctrine
without converting the motion into a motion for summary judgment. (Doc. 723at 2—

20



proceedingoefore this court for three reasons: (1) different parties were involveaindespute,
(2) the gravamens of the complaints were different, and (3) different resnedresought.

First, Ms. Grafova notes that different parties were involved. Only Mso@aind Mr.
Koster were parties to the divorce proceeding. On the other hand, this casephtsdamthree
Euroboor entities, and Ms. Grafova claims that two parties—Mr. Koster and Eurohber B.
should be held liable for the conversion claim.

Second, Ms. Grafova notes that the Dutch court order involved Ms. Grafova'’s request
that Mr. Koster hand over her belongings, but the court does not mention what, if any,evidenc
was heard in the divorce proceeding regarding conversion. Third, Ms. Graéoely requested
the return of her possessions in the divorce proceeding. Now, Ms. Grafova seeks danthges f
conversion of her possessions.

But Ms. Grafova cannot bounce from jurisdiction to jurisdiction seeking different
remedies for the same claiMs. Grafova sought the return of her belongings from Mr. Koster in
the Dutch court. The Dutch court noted the following regarding Ms. Grafova’s passessi

It turned out at the hearing that the parties agreed that the wife will come to th

Netherlands ah that she will instruct the moving company Van der Velde ‘t

Veentje to pick up the wife’s boxes with possessions at the husband['s residence].

The husband promised to make the boxes available to the moving company. As

soon as the boxes are at the moviampany, the wife will check whether all her

possessions are in the boxes and she will take care of further handling. The wife
promised to pay the costs of the moving company.
(Doc. 69 at 37).

To this court, it seems that the dispute over Ms. Grafova’s belongings ended wpimicabl

the Dutch court. And to the extent that the dispute was not successfully resolved, iga Graf

should have appealed the order or sought enforcement of the order in the Dutch court. But suing

Mr. Koster and Euroboor B.V. in theniled States for theameconduct regarding theame
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belongings would inevitably end in a judgment that is at best duplicative, and at worst
contradictory, to the Dutch judgment.

So, the court will GRANT Mr. Koster, Euroboor B.V., and Euroboor $SAotion to
dismiss Ms. Grafova’'s conversion counterclaim under the international abstentioneddhe
court will DISMISS Ms. Grafova’'s counterclaim for conversion.

c. Ripeness

Euroboor FZC and Mr. Koster contend that the court should dismiss Ms. Grafova’s
claims for fraudulent inducement to secure the loan, Count Three, and breach of contract, Count
Four, because those claims are not yet fipedetermine whether a claim is ripe, the court must
make two determinations: “(1) the fitness of the issues theipl decision, and (2) the hardship
to the parties of withholding court consideratioDigyy. Props., Inc.121 F.3d at 589.

As a preliminary issue, the court must determine whether it can considehtbi¢ ex
attached to the motion to dismiss regardipgmess without converting the motion to a motion
for summary judgment. As explained in this court’s briefing schedule, Plaimtéde factual
challenges to the ripeness of Ms. Grafova’'s counterclaims. (Doc. 72 abgZpadtual challenge
to subject mder jurisdiction, the court may consider documents outside the pleadings without
converting the motion to a motion for summary judgm&et Houston/33 F.3cdat 1335-36.

So, the court can consider Exhibit 1, the loan agreements, offered by Plaintiffs int sdpipeir
ripeness argument.

The court will analyze whether each claim is ripe separately.

I. Breach of contract
Euroboor FZC and Mr. Koster argue that Ms. Grafova has not yet been injured because

the full repayments of the loans are not due until December 31, 2019. Ms. Grafova points out
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that under the loan agreements, the interest was payable beginning January 1, 2016, and
Euroboor FZC and Mr. Koster have never paid interest under the loan agreementso She al
contends that the loan agreements contain a provision ordering immediate repaytimenebt
if certain scenarios have occurrethd sammediaterepaymentvould beappropriate here
Euroboor FZC and Mr. Kostargue that the unpaid interest “does not trigger an acceleration
clause or provide a cause of action for breach.” (Doc. 71 at 7). Instead, they sugdlest that
unpaid interest is merely added to the principal, which all becomes due on December 31, 2019.

Thetwo loan agreements are virtually identical in their tetdrgder Article 2, Interest,
the agreements state that “[t]he interest is payable quarterly, cowmgen January 1, 2016,”
but “to the extent that the interest has not been paid, the interest shall be addednoifga pr
sum and shall be interest-bearing.” (Doc. 69 at 22, 25). Article 3, Repaymerly, slates that
“[rlepayment of the principal sum shall take place on December3B,2(ld.). And Article 4
lists six scenarios in which immediate repayment and penalties are “possibly due \wittioat
if the creditor so requires.1d.). The scenarios include:

a. declaration of bankruptcy of debtor;

b. submission of an application for a suspension of payments of debtor;

c. confiscation of all or part of the assets of debtor;

d. dissolution of debtor;

e. if debtor fails to fulfil or violates any article within this agreement, without

prejudice to that stipulated in sub 2 of thiscet]

f. if debtor increases indebtedness by borrowing funds from a bank and/or from

third parties, without prior written consent by creditor . . . .
(Id. at 22-23, 25—-26)Subsection 2 of Article 4 states:

The party that breachesy provision of this agement[]forfeits an immediately

due and payable penalty to the amount of [$5,000per occurrence, without

injunction or proof of default igsic] required, irrespective of the right of the other

party to demand full compensation, the right to caricisl agreement and the

right to desire fulfilment of this agreement.

(Id. at 23, 26).
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Ms. Grafova contends that two scenarios have occthegdntitle her to immediate
repayment of the principal. First, under subpart (e), she claims that EurobobakZ4iled to
pay the interest due quarterly under Article 2, thus failing to fulfil or viadedim article within
the loanagreementsAnd, even if violation of this subpart does not trigger immediate repayment,
it at least triggers “an immediately due and payable penalty to the amo@6t@d(].” Euroboor
FZC argues that failure to pay interest quarterhyosa breach because of thavings clause,
which adds unpaid interest to the principal, allowing Euroboor FZC to “elect to paystaiere
the interestthe sum total of which is added to the principal and due December 31, 2019.” (Doc.
79 at 4).

The court cannot believe that Ale 2 details theptionalunilateralpayment of interest.
While the loan agreements clearly state that unpaid interest shall betaddegrincipal sum,
andthen become interesiearingthe debtor stilplausibly violated the agreement by not paying
the interest as directed in subsections 2.1 and 2.2 in the first place. And Articlederotise
possibility of such a violation, stating that a failure to fulfil or violatiomwyarticle of the loan
agreement can trigger immediate repayment without prejudice to the penadty idaubpart
4.2. Subpart 4.1(e) doestsay that failure to fulfil or violate any article within this agreement
except for failure to pay interest undérticle 2triggersimmediaterepaymentEuroboor FZC
argues that to allow failure to pay interest to trigger immediate repayment ub@gmnbuld
render null subpart 2.3, which provides that unpaid interest shall be added to the principal sum.
But Subpart 2.3 woulgtill haveeffect—the unpaid interest would be added to the principal sum,
but theallegedviolation also would triggethe immediate repayment and penalties listed in

Article 4.

24



Second, under subpart (b), Ms. Grafova contends that Euroboor FZC has submitted an
application for a suspension of its payments. She states that the only paymentpletedteby
the loan agreements were the quarterly interest payments, and so “[Mr.] &u$teuroboor
FZC’s documented refusal to make interest payments are the only paymeatsitti@onstitute
a clear ‘suspension of payments of debtor.” (Doc. 78 at 11-12). Euroboor FZC maintains that
“[a]n application for suspension of paymerdar§eance van betalipZgs a specific legal remedy
under the DutclBankruptcy Act. . . that concerns an application filed by the debtor with a
Dutch Court by a Dutch attorney.” (Doc. 79 abj-And, as previously stated, the loan
agreements are exclusively governed by the law of The Netherlands6@aic23, 26).

The court agrees with Euroboor FACeading of the claus&ven reading subpart 4.1(b)
without afamiliarity with Dutch law,a plain reading of the subpart brings to mingpplication
to suspend payments, likelief sought in an American bankruptcy cods. Grafova has
presented no evidence that Mr. Koster or Euroboor FZC applied to suspend their payments, onl
that they did not pay. So, the court canfired a violation of 4.1(b) that would bring about
immediate repayment or penalty.

Ms. Grafova has already suffered an alleged harm under the breach of contracghaaim:
is owed interest which has not been paid over the past two and a halSgedrsr claim is fit
for review—she has and is currently suffering harmrdshe will suffer continued hardshiip
her claim is not heard as the unpaid interest accumulates. So, her breachaeot ctaiin is ripe.

ii. Fraudulent inducement

Euroboor FZC and Mr. Koster again argue that Ms. Grafova has not yet beed injure

because the full repaymeoitthe loanss not due until December 31, 2019. But Ms. Grafova

argues that, regardless of when the repayment is due, fraudulent inducesaesstharm
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different tharthat cause by breach of contreghe contends that Plaintiffs “confuse a sufficient
condition (i.e. money owed under the loan agreements) with a necessary condit&on (i.e
fraudulent representation induced behavior on behalf of plaintiff that resulted indharm t
plaintiff) to bring forth this challenge.” (Doc. 78 at 13).

The court first considers what a claima&tequired to prove to bring a fraudulent
inducement claim under Alabama common l&Wwe elements of fraud include “(1) a false
representation (2) of a material existing fact (3) reasonably relied upitve Ipyaintiff (4) who
suffered damage as a proximate consequence of the misrepresentam.’'Mobil Corp. v.
Ala. Dep’t of Conservation & Nat. Re986 So. 2d 1093, 1114 (Ala. 20@@émphasis omitted
“Fraud in the inducement consists of one party’s misrepresenting a materiedhcernig the
subject matter of the underlying transaction and the other party’s relyiting on
misrepresentation to his, her, or its detriment in executing a document or takingea af
action” Oakwood Mobile Homes, Inc. v. Barg&i73 So. 2d 454, 459 (Ala. 2000). So, to present
a claim for fraudulent inducement, the party must prove “damage occurring a$ afrdse
reliance.”S. Energy Homes, Inc. v. AmSouth Bank of AI20 So. 2d 1180, 1186 (Ala. 1998).

Ms. Grafova does not explain what the sufferedrhaf the fraudulent inducement claim
is, other than that Plaintiffs’ argument that this claim is not ripe “fails for [the] saas®ning
above that the breach of contract claim is ripe.” (Doc. 78 at 13). So the court adsans t
Grafova’s alleged gtered harm is the lack of interest payments owed to her. As the court
previously stated in the breach of contract analyailsire to pay interest is still a breach of
contract under these loan agreements. As such, Plaintiffs’ failure to pagtheeeunder the

loans resulted in damage to Ms. Grafova.
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Ms. Grafova’s claim for fraudulent inducement seeks redress for a continuing harm
failure to receive any interest payments under the loan agreements: 8airhas fit for
review—she has and is currently suffering harm—and she will suffer continued hardship if her
claim is not heard as the unpaid interest accumulates. So, her fraudulent inducaimest cl
ripe.

Plaintiffs do, at some point, conflaatandingrequirements withipenessequirements.
The Eleventh Circuit notes that such confusion is common: “The confusion in the law of
standing and ripeness is hardly surprising. Both doctrines focus initialheanjtry to the
person bringing the actionWildernessSoc, 83 F.3dat 390. While related doctrines, ripeness
refers to the timing of the case, while standing refers to whether the plaipeant is bringing
the suit.See id(“When determining standing, a court asks whether these persons are the proper
partiesto bring the suit, thus focusing on the qualitative sufficiency of the injury and whie¢her
complainant has personally suffered harm. When determining ripeness, askswhather this
is the correctimefor the complainant to bring the actiofiriternal citation omitted)).

To have standing to raise a claim in federal court, a claimant must have suffergayan
in fact, “which is (a) concrete amrticularized, and (b) ‘actual or imminent, not conjectural or
hypothetical.”’Lujan v. Defs. Of Wildlife504 U.S. 555, 560 (1992) (quotikghitmore v.
Arkansas495 U.S. 149, 155 (1990)) (internal citations omitt&d)the extent Plaintiffs argue
thatMs. Grafova has not suffered a concrete and particularized, actual injuryuthgnzts that
the alleged failure to receive quarterly interest payments gveriad of two and a half years—
if proven—is undeniably concrete, particularized, and actual.

Therefore, the court will DENYIlaintiffs’ motions to dismiss based upon ripeness.
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d. Failureto plead fraud with particularity

Mr. Koster, Euroboor B.V., and Euroboor USRege that Ms. Grafova failed to plead
fraudulent inducement with particularity, as required by Federal Rule dff2ogedure 9(b), in
Counts One and Three, and so the court should dismiss those counts. Euroboor FZC also alleges
that Ms. Grafova failetb plead fraudulent inducement with particularity in Count Three.

Rule 9(b) requirethat “a party must state with particularity the circumstances
constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a pensod’s
may be akged generally.The Eleventh Circuit explained what a complaint could contain to
satisfy Rule 9(b):

(1) precisely what statements were made in what documents or oral

representations or what omissions were made, and (2) the time and place of each

such stament and the person responsible for making (or, in the case of
omissions, not making) same, and (3) the content of such statements and the
manner in which they misled the plaintiff, and (4) what the defendants obtained as

a consequence of the fraud.

Brooks 116 F.3d at 1371 (internal quotation omitted). The court will analyze separately Count
One and Count Three to determine whether Ms. Grafova habgi@taimswith the requisite
particularity.

But before the court can reach the merits of this argument, the court must determine
whether it can considéhe documents attached to Plaintiffs’ motions to dismiss. Mr. Koster,
Euroboor B.V., and Euroboor USA attached four exhibits related to their Ruleh(lgnge(1)
the Memorandum and Articles of Association of Euroboor H2Lthe U.S. Department of
Homeland Security’s visa for a nonimmigrant work8),a document titled “Action by

Unanimous Written Consent in lieu of 2017 Special Meeting of theeBblater [sic] of

Euroboor USA, lo.” that terminateds. Grafova, an@4) a letter to Ms. Grafova from Euroboor
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USA notifying her of her termination. Euroboor FZC attached one exhibit related tol@é9m®)
challenge: the Memorandum and Articles of Asatian of Euroboor FZC.

A Rule 9(b) challenge is generatlgised as part of a Rule 12(b)(6) argument for failure
to state a claim upon which relief can be granb@dCharles AlanWright & Arthur R. Miller,
Federal Practice and Procedu&1300 4th ed.2018) (noting that because Rule 9(b) does not
“authorize a motion for its enforcement,” a motion to dismiss under Rule 9(b) ikzdsaeipart
of a Rule 12(b)(6) motion to dismiss). In its briefing schedule order, the courtamesksti
whether this challege was improperly labeled as a Rule 9(b) motion and whether it should
instead be considered as a motion for summary judgment. Rather than arguing thatfds G
failed to allege facts with particularity, Plaintiffs contended that Ms. Graf@ssertion were
false based upon her knowledge as evidenced by the attached exhibits, which to tleecmdt s
more appropriate as a motion for summary judgment. (Doc. 75atBut because Plaintiffs
argue that Ms. Grafova failed to satisfy Rule 9(b) as paheaf motions to dismisgnd not as
part of a motion to strike @motion for more definite statemethge court assumes that this
Rule 9(b) challenge is also raised as part 1 @)6) motion

Further,the court generally cannot consider documents outside the pleadings in a Rule
12(b)(6) motion to dismiss without converting the motion to one for summary judgment under
Rule 12(d)SeeFed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) or 1B{ajters
outside the pleadings are presented to and not excluded by the court, the motion reattde t
as one for summary judgment under Rule 56.”). The court may consider certain documents
without converting a Rule 12(b)(6) motion to dismiss to a motion for summary judgroent. F
example, the court can consiggtached documents that dfé) central to the plaintiff's claim

and (2) undisputetias well as exhibits attached to the compldiay v.Taylor, 400 F.3d 1272,
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1276 (11th Cir. 2005) (finding@cument central when “the documantontents [were] alleged
in a complaint and no party question[ed] those conteritsthis case, Ms. Grafova attacheal
documents to her amended countercl&ime does reference herllwork visamultiple times
(Doc.56 at 2, 8—10)Her visa is central to her counterclaim alleging fraudulent inducement to
work in the United States, and neither party disputes the authenticity or contentsisa s

the court can considéfs. Grafova’s L1 visa attached to the mot to dismiss.

Ms. Grafova als@enerally references her termination, which is described by the “Action
by Unanimous Written Consent in lieu of 2017 Special Meeting of the Shareholdlef [sic
Euroboor USA, Inc.” and the letter from Euroboor USA terminating her. But Ms. Grdtes
not specifically reference either of these documents or EuroboosFf(Eles of associatidn
her complaint. The court doubts that any of these documents are central to tdga'Gra
complaint. These documents have no bearing on Ms. Grafova’s conversion, fraudulent
inducement to secure loans, or breach of loan agreement claims. At most, the ska’ehold
meeting notes and the termination letter could relate to Plaintiffs’ defense @rdsva’s claim
for fraudulent inducement to work in the United States. But regardless, such documants are
central tothat claim And to the extent Plaintiffs attached these exhibits to contradict Ms.
Grafova’s allegations, such an argument is fit for summary judgmetrd, motion to dismiss.

The court does natetermine factual issu@sa 12(b)(6) motion to dismisSeeBell Atlantic

Corp. v. Twombly550 U.S. 544, 555 (2007)Factual allegations must be enough to raise a right
to relief above the speculative level thhe assumption that all the allegations in the complaint are
true. . ..” (internal citations omitted))5o the court will exclude the shareholders’ meeting notes,

the termination letter, and the articles of association.
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I. Fraudulent inducement to moveto the United States

In her amended counterclaim, Ms. Grafova alleges that Euroboor B.V., Euroboor USA,
and Mr. Koster made various false misrepresentations, knowing that Ms. Grafovanwsuld t
them. In early 2016 until she agreed to mdvs. Grafova allegethat Mr. Koster (1)
approached her to suggest she go to the United States and become CFO of Euroboor USA, (2)
represented to her that “she had the business capabilities to help Euroboor USA rfeéich it
potential,” (3) represented that Euroboor USA would sponsor her as CFO for threé4)cthest
she could “grow Euroboor USA in the United States and take ownership for its suetbmt
this job would allow Ms. Grafova to reside in the United States for at leastybars, and (6)
that Euroboor, B.V. would cover Ms. Grafova’s travel and relocation costs. (Doc. 58) av1g-
Grafova claims that she “reasonably rel@dthe false misrepresentations of Euroboor [B.V.],
Euroboor USA, and Mr. Koster that she would have an opportunity as Chief iainaffcer of
Euroboor USA to grow the company in the United States and take ownership for its.8uccess
(Id. at 16).

Mr. Koster, Euroboor USA, and Euroboor Bafgue that Ms. Grafova has “failed to
identify a single affirmative misrepresentationdate, place, or speaker . . . [in addition to] the
substance of any misrepresentations.” (Doc. 69 at 16). They also contend thatfsa €aiked
to allege whaPlaintiffs gained from the fraud. Finally, they dispute that Ms. Grafova was
actually mislednoting that she did receive an L-1 visa and was a director of Euroboor USA for a
period of time.

By arguing that Ms. Grafova was not actually misled, Mr. Koster, Euroboor USA, and
Euroboor B.V. conflate the essence of Rule 9(b) with a motion for summary judgmeatiofh m

to dismiss under Rule 9(b) only considers whether Ms. Grafova has alleged sufticisnd put
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the Plaintiffs on notice of her claims against th&se Durham847 F.2d at 1511 (11th Cir.

1988) (noting that Rule 9(b) exists to “alert[] defendants to the ‘precise miscamttuethich

they are charged (quotin§eville Indus. Mach. Corpr42 F.2d at 791))f Mr. Koster,

Euroboor USA, and Euroboor B.V. wish to contestalegationdy presenting evidencéhena
motion for summaryudgment may bappropriate, but only if no genuine issue of material fact
exists SeeFed. R. Civ. P. 56 (“The court shall grant summary judgment if the movant shows that
there is no genuine dispute as to any material fact and the movant is entitidghtent as a

matter of law.”).

In theirmotion, Mr. Koster, Euroboor USA, and Eurobd®iV. also argue that Ms.
Grafova’s claim is barred under Rule 9(b) because she wasnalhenployee. Again, such an
argument i1ota Rule 9(b) argument, but a motion for summary judgment argument, assuming
no dispute of material fact exists as to Ms. Grafova's employment.status

While Brooksset out a complaint that would satisfy Rule 9precisely what
statements were made,” “thiene and place of each such statement and the person responsible
for making. . .same,” “the contents of such statements,” and “whadéfendantsobtained as a
consequence of the fraudether allegationalsosatisfy Rule 9(b)Brooks 116 F.3d at 1371
(quotingFitch v. Randor Indus., LtdNo. 90-2084, 1990 WL 150110, at *2 (E.D. Pa. Sept. 27,
1990));see alsdDurham 847 F.2d at 1512 (“[A]lternative means are also available to satisfy the
rule.”). For example, ilburham the Eleventh Circuit held that the allegations of the amended
complaint with an affidavit from the appellstating that the defendants corresponaid
investors bymail were sufficient to satisfy Rule 9(B)r a mail fraud claim847 F.2d at 1512.

And the Northern District of Adbama has held expressly that “a plaintiff doetsheed to prove

‘what the defendants obtained as a consequence of fr&mion v. Wyndham Vacation
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Resorts, InG.No. 7:10ev-2717-LSC, 2012 WL 13020303, at *3 (N.D. Ala. Apr. 17, 2012)
(quotingUnited States ex rel. Clausen v. Lab. Corp. of Am., 280 F.3d 1301, 1310 (11th Cir.
2002)).

Ms. Grafova identifiesn general termfive false statements made by Mr. Koster in early
2017 that she alleges fraudulently induced her to come to the United States. She dteggenot al
what dateshe statements were made, how the statements were made, or what specific words
were usedWhile the exact statements, time, place, and manner of stdtareerot required,
they help put the defendant on notice of the alleged fraudulent coMiudkrafova was able to
allege a generdime period, who made the statemeats] what statements were maeeven
though she did not use tpescise language

Ms. Grafova notes that she “made these detailed allegations on August 7, 2018 without
the benefit of her Euroboor email account, which was cut off by Euroboor and Euroboor USA
upon her firings or any discovery having been conducted in this lawsuit.” (Doc. 78 at 19 n.12).
The Eleventh Circuit recognizes th&udle 9b)’s heightened pleading standard may be applied
less stringently . . when specific ‘factual information [about the fraud] is peculiarly within the
defendant’s knowledge or controlHill v. Morehouse Med. Assocs., InNo. 02-14429, 2003
WL 22019936, at *3 (11th Cir. Aug. 15, 2003) (quotlhgited States ex rel. Stinson, Lyons,
Gerlin & Bustamante, P.A. v. Blue Cross Blue Shield of Ga,, T8&. F. Supp. 1040, 1052 (S.D.
Ga. 1990, reconsideration granted’55 F. Supp. 1055, 1058-59 (S.D. Ga. 1990)). So the court
cannot expedils. Grafova to recall the exact words Mr. Koster used three years ago witbout

ability to refer back to some of their communications.
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Thus, the court finds that Ms. Grafova pled fraudulent inducement to move to the United
States with the requisite specificity, so it will DENY the motiordismiss as to fraudulent
inducement to move to the United States.

ii. Fraudulent inducement to secureloans

Ms. Grafova alleges thr. Koster misrepresented to her that he would pay all interest
and other amounts die herunder the loan agreeme8he claims that she relied on these
misrepresentations, making two loans in 2015 worth a total of $70@@®oboorFZC. As
President and CEO of Euroboor USA and Euroboor B.V., and as Director and controlling
shareholder of Euroboor FZC, “Mr. Koster had access to the three companiesafistaraing
and the necessary control to ensure the companies performed on the loan agre@oents’
at 19). Ms. Grafova alleges that Mr. Koster began to request her financiah Belpuary 2015,
offering a 6% interest rate, until she entered into the loan on January 15SB@ld8leges that
he offered her a 20% ownership stake in Euroboor FZC to make additional loans, and that she
was made a 20% shareholder in May 2@ %e claims that Mr. Koster also represented that she
“would be able to take on more management responsibility with his family of Euraitdcesg
especially Euroboor USA” if she loanadditional money. (Doc. 58t 6-7).

Plaintiffs allege that Ms. Grafova could not have reasonably relied on their
representations because she was a 20% shareholder in Euroboor FZC and CFO of Euroboor,
B.V. when she entered into the loans. Therefore, they argue, she had atvesntibies’
records and accounts. And, according to her counterclaim, she had the ability asrobé&dye
2017, to refuse to transfer funds from Euroboor FZC to Mr. Koster.

Plaintiffs’ arguments are more akin to general Rule 12(b)(6) arguments than to teue Rul

9(b) arguments. Instead of arguing that Ms. Grafowaisterclaimacked speificity, they
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contend that Ms. Grafova could not have reasonably relied on the representatamiven her
employment status in the Euroboor entitidst again, a factual dispute is not a Rule 9(b)
argumentRule 9(b) ensures that a defendant has particular notice of the fraud clemesl all
against him. Like Ms. Grafova'’s claim for fraudulent inducement to move to the Unatess S
she again alleges who made the purported misrepresentations, the time period duhinigevhic
misrepresentations were made, and specifics of the misrepresentalthrigh again, not the
exact words used. The court finds that Plaintiffs had noticed of her claimddufeat
inducement to enter into the loan agreements.

So, the court wilDENY the motions to dismiss based upon failure to plead with
particularity under Rule 9(b).

IV.Conclusion

For the reasomdiscussedbove, e courtwill GRANT IN PART and DENY IN PART
Mr. Koster, Euroboor B.V., and Euroboor USA’s motion to dismiss. (Doc. 68). Thewitlurt
GRANT the motion to dismisls. Grafova’s conversion counterclaim under the international
abstention doctrinandwill DISMISS Ms. Grafova’s counterclaim for conversion. The court
will DENY the motion to dismiss on the grounds of forum non conveniens, ripeness, and failure
to plead fraud with particularity.

The court Wil DENY Euroboor FZC’s motion tdismissin full. (Doc. 70). The court
will enter aseparat®©rder consistent with this Memorandum Opinion.

DONE andORDERED this 15th day ofMay, 2019.

;

-"fj‘ 1 //.-?’ F J
A s & Lt cidhis-
KARON OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE
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