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MEMORANDUM OPINION

This matter comebefore the court oRetitionerTerri Mollica’s pro se
motion to vacate, set aside, or corteetsentence und&8 U.S.C. 255. (Doc.
1). Ms. Mollica, afederalprisoner wh@ledguilty to fraud, money laundering
aggravated identity theft, and filing false tax retutimsely filed her motion.In
her petition, she raises eclecticcollection of approximatel$4 grounds or claims
for relief.

Several of Ms. Mollica’slaims attack the sentencing consequences of
separaterimes she committedhile on pretrial release Her ongoing criminal
activity violated her plea agreement with the governmeateased headvisory
guidelinerange andfactoral significantly into the couls sentencing decision.
But Ms. Mollicds claims reveal that she blames everyone except herself for the

ramifications of her conduct.
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Her claims for relief include challengeswhether she entered her guilty
pleaknowingly and voluntarilywhethernher plea agreemerst enforceable
whether the court had jurisdictieo convict herwhether heretainedcounsel
provided constitutionalladequate assistan@nd whether the court correctly
determinecher advisory guideline range and kBentence Ms. Mollica further
elaborates osome of her allegationsut manyallegations remainonclusory in
nature,n apleadingthat shditled “Reply and Amended Petition to Respohse
(Doc. 11).

For the reasons stated beldte court willDISMISSMs. Mollica’s § 2255
motion. After reviewingthe course of Ms. Mollica’s criminal proceediraysd the
factsunderlying her convictionghe courtaddressem turn each of Ms. Mollica’s
44 claims, as well dserargumentgrom her reply pleadingThe court concludes
that Ms. Mollicaknowingly and voluntarily pled guilty and that she received
constitutionally adequate counsel. Ms. Mollica’s valid guilty @edher plea
agreenent'scollateratattack waiverequirethe court to dismiss most of Ms.
Mollica’s substantive claimehallenging her conviction and senteneeen if the

waiver were somehow ineffectivilnose claims otherwise lack merit



l. BACKGROUND AND PROCEDURAL HISTORY

A. Indictment and Written Plea Agreement

A grand jury chargets. Mollica with 21 counts of wire fraud, in violation
of 18 U.S.C. 81343(Counts £21); 25 counts of mail fraud, in violation of 18
U.S.C. 81341(Counts 2255 and 75-76); 18 counts of money laundering, in
violation of 18 U.S.C. § 1956and 19571 Counts 5674); 1 count of aggravated
identity theft, in violation of 18 U.S.& 1028A (Count 77); and 5 counts of filing
a false tax return, in violation of 26 U.S.C7806() (Counts 7882). (2:14-cr-
0032-KOB, “Crim. Doc,” Doc. 1).

Ms. Mollicaretained attorneys James Parkman and William White to
represent her in her criminal case.

In a written plea agreement, Ms. Molliagreed to plead guilty #® counts
of wire fraud;9 counts of mail fraud; 5 counts of money laundering; 1 count of
aggravatd identity theft; and 4 counts of filing a false tax retug@rim. Doc. 25
at 1). In exchange for her guilty plede government agreed to dismiss the
remaining57 charges.

The governmendlsoagreed taecommend thathe court awardls. Mollica
thefull threelevel acceptanc®f-responsibility reductionf her advisory guideline

rangeandto recommend that the court impas®tal sentencet the low end of



her advisory guideline range: not more than 10 years’ imprisonment followed by
the 2-yearmandatory consecutive sentence for aggravated identity (& fm.

Doc. 25 atl9). So he maximum sentendke government woulldave
recommendednder the plea agreememas12 years’ imprisonmentThe
government also agreed to recommend that the copose asupervisedelease
sentence of 5 yeargld.).

But thegovernment’s sentenciragreemenincludedconditions on Ms.
Mollica’s conduct prior to sentencing. The plea agreemaeasedhe
governmentrom its promise tsecommend the lower senternt#&ls. Mollica
“violate[d] any condition of pretrial release or violgtkeany federal, state, or local
law, or shouldshe]say or do something that is inconsistent \aiticeptance of
responsibility” (Crim. Doc. 25 at 23)

The plea agreemeatso includedvaivers of Ms. Mollica’s righsto appeal
her sentencand to bring postonviction collateral attackunder 255 Those
waivels encompassed Ms. Mollica’s rightb challenge heconvictionsand
sentences as well as higghts to challenge any fines, restitution, or forfeiture
orders (Crim. Doc.25at 20). The plea agreemeekcludedrom the waives only
three limited types oflaims (1) those involvingsentencesmposed above the

statutory maximum; (2Zhose involvingsentencesnposed abo# the guideline



range determined by the court at the time of sentencing; atitb&?) involving the
effectivenessfocounsel. (Crim. Doc. 25 at 21). Ms. Mollica signed below the
waiver section to “signify that [she] fully [understood] the foregoing paragraphs,
and that [she was] knowingly and voluntarily entering into this waived.’ a

22).

The written plea agreement providseleral notices to Ms. Mollicdt
noted thestatutoryminimum and maximum sentences floe offenseto which
she agreed to plead guilty, including the relevant maximum supemnakate
terms. (Crim. Doc. 25 atB). Ms. Mollicasigned the plea agreement
acknowledging theninimum and maximum sentenced. @t 6).

On April 10, 2015, Ms. Mollicalsosigned lelow the “Defendant’s
Understanding” section at the end of the plea agreement. (Crim. Doc. 25 at 31).
By doing so, Ms. Mollica signified that she read and understood all 32 pages of the
plea agreement, discussed the case and her rights with counsel, was satisfied with
her counsel’'s representation, understood the rights that she waived by pleading
guilty, personally and voluntarily initialed each page of the agreement, and
approvedall provisions of the plea agreemelkd. at 36-31).

B. Factsof Convictions

By signing the “Factual Basis for Plea” section of her written plea



agreementMs. Mollica stipulatedo thefollowing factsrelevant to her crimesnd
her plea of guilty (Doc. 25 at 16).

Prior to the charges brought in her criminal case, Ms. Mddlatad ag
Chief Financial Officer overseeing the finances of two charitable organizations:
Birmingham Health Car@BHC”), and Central Alabama Comprehensive Health
(“CACH?”). Both organizations receivedoneyfrom theUnited States
Department of Health and Human Services’ Health Resources & Services
Administration {(HRSA") in the form ofgrants (Crim. Doc. 25 at 8).

In 2008, Ms. Mollica left that position alongside tilerities’Chief
Executive Officer“J.D.; to work ata new set of corporatiomslledSynergy.
But Ms. MollicaandJ.D.retainedcontrol overBHC andCACH via the Synergy
corporations The twocharitiesentered into agreements with Synetgyin effect,
funnel moneyandotherassets from theharities toSynergy Ms. Mollica’s crimes
arose from heconcealment athis information fromHRSA to ensure that would
continue to provide grant fundsthe charities (Crim. Doc. 25 at-89).

FurthermoreBHC used‘only a fraction” of thegrantmoneyfor the
activitiesfor which it received th&unds InsteadMs. Mollica—alongwith
others—stolemuch of thegrant moneys well aBHC'’s otherassets.

For example, in 2008, Synergy bought a progpom BHC; Synergy



subsequentleased thasamebuilding backto BHC at arate “several thousand
dollars more per month” thaBHC'’s prior mortgage payments on the property.
Ms. Mollica also use@8HC'’s assets-including federal grarfunds—to finance
Synergy’s purchasef another property in Birminghan{Crim. Doc. 25 at 10).

Ms. Mollica personally participated “in over 200 transawdito enrich
herself,” and, fom January 2008 to March 2012, Ms. Mollical&er confederates
transferrecover $11,000,000h money, assets, and property frégtdC andCACH
to Synergy. (Crim. Doc. 25 at 11%he personally received $1,747,064.04 and
launcered $214,333.19.1d. at 13).

C. Plea Colloguy

On April 27, 2015, this court heldreearingregarding Ms. Mollicas
proposed guilty plea(Crim. Doc. 49). The court placed Ms. Mollica under oath,
explainingto her that any answers to the court’s questions “must be full, complete,
and true because a false answer or false statement made under oath could be the
basis for prosecutingdper] for perjury.” (d. at 2). Ms. Mollica confirmed that she
understoodhe court (Id.)

The court asked Ms. Mollica whether she had taken any kind of drugs or
medications in thgreceding/2 hours.Ms. Mollica answered that she was taking

some medication®r depression, anxiety, and blood pressure, but confirmed that



themedicationgdid not affect her ability to understand and respond to the court’s
guestions.(Crim. Doc. 4%at 3). Ms. Mollica also confirmed that she did not have
any mental impairment that affected her ability to understand and respond to the
court’s questions(ld.). The court also told Ms. Mollica about the importance of
her understandingverything said at the plea colloquy, and the court requested that
Ms. Mollica interrupt the proceedings and tell the court if she did not understand
something.(ld.). Sheagreed to do so and that if she did not, the court could
properly assume that she in fact fully understood what was said and took place.
(Id. at 3-4).

The court explained some of thkeaagreement’s terms andabserved that,
by entering intdhe pleaagreement, Ms. Mollicavould waiveher rights to appeal
or collaterally challenge her senten¢€rim. Doc. 4%at 11-12). Ms. Mollica
confirmed that she understotiteterms, that she discussed them with counsel, and
thatshe knewthe waiver would be enforceable agaimst. (Id. at 11+13). Ms.
Mollica confirmed thashe had no questions abdlg waiver or its effect on her
and that she had signed the plea agreenfehtat 12-13). She also confirmed
thatno one had mmised or threatened her to get her to plead gujltl.at 14).

The court outlined each group of charges brought against Ms. Mollica, and

Ms. Mollica confirmed that she understood the charges as s{@&sac. Doc. 49



at 23-32). Ms. Mollicaalso confirmed that she had sufficient time to discuss the
charges with heretainedattorneys and that she was satisfied with cour($el at
32). Ms. Mollica’s attornelikewise stated that he was satisfied thtae

understood the charges against Héat.).

Ms. Mollica agreed thahe plea agreement accurately recourttezifactual
basis for the chargegCrim. Doc. 49t 34-35). Shealsoagreed that the court
could use the facttatedn the plea agreement toaftan appropriate sentence.
(1d.).

Ms. Mollicaverbally pledguilty, admittingthat she had committed wire
fraud, mail fraud, money laundering, aggravated identity theftirafding of
false tax returns. Based on Ms. Mollicatsderoathanswergo its questionsthe
court found that Ms. Mollica made her guilty pla@awingly, voluntarily, and
freely, and that the requisite factual basis for the plea exig@am. Doc. 4%at
36-38).

D. Presentence Investigation Report

A probation office prepared a presentence investigateport (“PSR”) for
Ms. Mollica. Using the 2014 Guidelia&anual, Ms. Mollica’s final adjusted
guidelineoffense levelvas 40 and her crimindlistory category was IThe

overall scheme caused a loss of $11,000,000, requi2@gevel offense level



enhancemeninder U.S.S.G. § 2B1.1(b)(1)(KY'he PSR also includeduideline
range enhancements for committing an offense involving a government health care
program, U.S.S.G. 8B1.1(b)(7)(i); misrepresentinat shevasacting on behalf
of a charitable organization, U.S.S.&QB1.1(b)(9);usingsophisticated means,
U.S.S.G. B1.1(b)(10)(C); abusing the public trust, U.S.S.GB4..3;
supervising or managing criminal activity involving five or more participants,
U.S.S.G. 8B1.1(b);and obstructingustice, U.S.S.G§ 3C1.1. (PSR aff|{ 77
85).

The PSRdid not include a reduction for acceptanceesiponsibility but
instead included a sentencing enhancement based on obstruction objisticse
of thebizarre criminal scheme Ms. Mollica targetegbatsonsnvolved in
investigating angbrosecutinghercase

As part of her targeting schepen October 17, 2014, two weeks beftire
grand jury returned her indictment, Ms. Mollicwiled“thank you”cards and
$250 gift card to thehome of thdead FBI agent investigating her caswlto the
home of theAUSA prosecutindher case Then, in April 2015, after she signed her
plea agreemenshereported to the U.S. Department of Justice and the Shelby
County Sheriff that the FBI agent and the AUSA stole cash and gift cards from her.

(PSR at 1 70-71).
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And, around the time of her plea hearingApril 2015, and after she signed
her plea agreemeri¥]s. Mollica mailed aset ofdigital scales to the home oher
co-conspiratowho was a cooperating witness for the governm8he then
mailed a package containing Valium, Ambien, and other unidentified pills to the
co-conspiratoils home. The drugs arrived at the home on April 27, 2015, the day
of Ms. Mollica’s plea hearing, and the scaheslarrived a few daysarlier (PSR
at 169).

As another part of her schenagpund the time of Ms. Mollica’s plea
hearingin April 2015 and after she signed her plea agreensdrd,mailed a
package containingmphetamme and methylphenidate tablersd two $250 gift
cards to thAUSA's spouse’s office where he worked as a law profesEoe.
package was delivered on April 28, 20b&t, on April 27, 2015, the day of Ms.
Mollica’s plea hearing, law enforcement received an anonymous online tip that the
AUSA'’s spouse was distributing drugs to his studeAfger a brief investigation,
school officials immediately determined the accusations to be fEF&R at | 68).

Ms. Mollica’s outlandishschemeultimately caught up with herOn July 23,
2015,Ms. Mollica pledguilty to the “knowing or intentional use of a
communication facility to distribute controlled substafidesfore Judge Hopkins

in caseno. 15cr-224 in the Northern District of Alabam&n October 15, 2015,
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Judge Hopkins sentenced Ms. Mollica to 28 months’ imprisonment, 14 months to
run concurrently and 14 months to run consecutively to this court’s ultimate
sentence (PSR at { 109).

E. Sentencing Hearing

The court conducted Ms. Mollica’s sentencing hearing on August 9, 2016.
(Crim. Doc. 89).At the beginning of the sentencing hearing, Ms. Mollica’s
counsel asserted that the court should not permit the government to break its
promise to recommend a sentence at the low end of the advisory guideline range
based on Ms. Mollica’sriminal conductwhile on pretrial release. Ms. Mollica’s
counsel appeared to assedttif it failed to make those recommendatiptie
government would void the plea agreemdid. at 7-8).

In response to counsel’'s argument, this court observed, hypothetically, that
voiding the plea agreement would likewise void Ms. Molligaidty plea, and the
case would then have to be set for trial on all of the charges, including those that
the government had agreed to dismiss as part of the plea bargain. After discussing
the matter with Ms. Mollicacounsel declined to pursueyawithdrawal of Ms.
Mollica’s guilty plea. (Crim. Doc. 89 at82).

The courthenaddressed Ms. Mollica’s objections to the presentence report.

Shefiled several objectionseeCrim. Doc. 34), but thewithdrew all of her

12



objections excegdor her olection to theguidelineenhancement for obstruction of
justice andhe denial of a reduction facceptance atsponsibility. (Crim. Doc.
89 at 12)

As to her objection to thebstruction of justicenhancementMs. Mollica
urged the court to ignotteer separate crimetheknowing or intentional use of a
communication facility to distribute controlled substareesmmitted while on
predrial release in this case. (Crim. Doc. 34-a@)y She arguethat her separate
crime“doesnot have any bearing on an appropriate sentence in this case and is
only intended to influence and improperly prejudicer] at sentencing.’(ld.).
And sheasserted thdiecause she pled guilty in this case before sk gulilty to
her separate ¢rie, she never “formed the specific intent to obstruct any
proceedings” in this case “as all that was left to do was sentendinigat 7).

At sentencing, Ms. Mollica’sounsel elaborated that “the obstruction really
had nothing to do with thisarticubr case” because had already pled guiltst
the time that the other acts took place that warranted the [other] conviction. There
may have been a feact that may have begun before that but nothing like the acts
that occurred after that, after the time that she entered the plea.” (Crin@%aic.
16-17).

The court was not convinced. At sentencing, the court explained that Ms.

13



Mollica’s acts of obstruction of justice targeted &l@SA and the FBI Agent on
hercase and their families. (Crim. Doc. 89 at 1T¥he court told Ms. Mollica’s
counselthat “to argue in this case that she should not be held accountable for her
actions ofintimidation, at the very least, of the key people who are prosecuting her
here . . . runs completely afoul of the guideline requirements that it be considered
in sentencing in this case.ld(at 18). The court overruled Ms. Mollica’s

objection to the obstruction of justice enhancement, but took into account the fact
thatJudge Hopkins had already sentenced Ms. Mditicat least a part of the acts

of obstruction of justice.Id.).

As to her objection to the denial of a reduction for acceptance of
responsibility Ms. Mollica contendethat sheaccepted responsibility because she
voluntarily “pled guilty to charges in this case and freely admitted her wrongdoing
and actions,” resignedom BHC and Synergy, and paid restitution. (Crim. Doc.

34 at 8). She arguedlsothat the PSR improperly used thiestruction of justice
enhancemerds the basis for denying a reduction for acceptance ansility.
And she claimedhat she aved this court and the government frogoatlyand
lengthy trial by pleading guiltyAt sentencingMs. Mollica’s counsel added that
the written plea agreement acknowledged that Ms. Mdllicaided substantial

assistance to the governme(Crim. Doc. 89 at 223).
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Again, the court was not convincedt sentencing,le court stated thads.
Mollica’s case wasot the “extremely rare” and “extraordinary cadeeve
someone is involved iabstrucion of justice” and “would still receive a reduction
for acceptance of responsibility.” (Crim. Doc. 89 at 24). The court explained that
Ms. Mollica’s conduct didhot save the court and the government time and effort;
instead, “it resulted in a separate offense being filed and the court resources being
used to handle that plea and sentencing and all the other things that went along
with it, as well as the government’s involveniantthe parate case involving
her efforts to intimidaterad/or frame her adversarie@d.).

The court noted thaalthough Ms. Mollica resigned her employment, she
did not report the criminal enterprise to law enforcement and “allowed that raping
of those entities and the stealing of government money to continue” for at least two
years. Crim. Doc. 8%at 25). The court found that “many things in Ms. Mollica’s
conduct before and after she stood in fr@ifthe court]and etered a plea of
guilty . . .negat@d] her entitlement to acceptance of responsibility” and overruled
her objection. I¢. at 26).

After overrulingMs. Mollica’s objections, the court adopted the PSR’s
recommendationandfound that Ms. Mollica’guidelineoffense level was 4ber

criminakhistory category was |, and her advisory guideline range was 292 to 365
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months’ imprisonment. (Crim. Doc. 89 at 2. addition,Ms. Mollica’s
aggravated identity thefionvictionto which she pledequireda mandatory
consecutive sentence of 24 montkisl.).

After raising challenges tearious aspects of the court’s calculation of her
advisoryguideline range, Ms. Mollica argued for a sentence belowufteline
rangecalculated and adopted by the coyrim. Doc. 89 at 2844). In that
argument, counsel pointed out that Ms. Mollica had a traumatic upbringing,
suffered from depressipand required psychiatric helgld. at 36). Counsel also
addressed Ms. Mollica'guestionablenental stabilityasa factorwarranting a
downwardvariance (ld. at 37) And counsel urged the court to consider how Ms.
Mollica only personally received $1.7 million of the approximately $11 million
loss caused by the fraudd. at 32-35).

Before imposing sentence, the court offeiedllowMs. Mollica to speak
on her own behalfMs. Mollica declined the opportunityCrim. Doc. 89 at 44).

Although it maintained that Ms. Mollica did not deserve an acceptance of
responsibilityreduction, thggovernmenassertedhat Ms. Mollica’sconduct
warranted a sentence at the low end of the guideline emngalculated in the
PSR—292 months for the fraud charges followed by 24 months for the aggdav

identity theft offense-a 316monthtotal sentence (Crim. Doc. 89 at 79).
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In fashionimg its sentencehe court observed that the government would
have recommended 144 morittstal imprisonment hatfls. Mollica complied
with the conditions imerplea agreement, instead of the 316 months it
recommended at sentencing. (Crim. Doc. 89 at 88r ruminating on several
possible ways to arrive at an appropriate senteheecourt found a tyear or
204-month total sentence to be reasonable galeof Ms. Mollica’s conduct—
pre-and posindictment (Id. at 86). The coudividedthat total sentence into
180-month sentenceall concurrentas to the fraudmoney laundering, arfdlse
tax returnconvictions with 24 months’ imprisonment runnignsecutiveo those
sentencefor the aggravated identitheft conviction. (Id. at 86-87). And the
court acknowledged tha# months of Judge Hopkins’s-28nth sentence would
run concurrently withthe cours sentenceandthe remaining 14 monthgould run
consecutively (Id. at 15-16).

The court observed that the sentence was five years longehéaantence
the government would have recommentladMs. Mollica complied with the plea
agreement, bugtill seven yearbelowthelow end of theultimateguideline range.
(Crim. Doc. 89 at 86)Finally, the courhotedthat it would have imposed the
same sentence regardless of hiblaad resolvedhe guidelines issugaised by Ms.

Mollica. (Id. at 89). On the government’s motion, the court dismissefithe
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charges to which Ms. Mollica had not pled guilty. (Doc. 64).

Ms. Mollica did not appeal her convictisor sentence& And shehas not
filed any previous 255 motions.
[I.  DISCUSSION

Throughthis § 2255motion, Ms. Mollicacollaterally attack$ierconvictiors
and sentence A federalprisoner may move the court that imposed sentence to
vacate, set aside, or corréersentencdf the courtimposedhersentencen
violation ofthe Constitutioror federallaw, without prope jurisdiction, orin
excess of the maximum authorized by lawif tine sentences otherwise subject to
collateral attack. 28 U.S.C.2&55.

As previously noted, Ms. Mollica raises approximately 44 claintem
§ 2255motion In her reply pleading, Ms. Mollia&frames aneélaborates on
some of those claimgDoc. 11). Although a petitioner generally may not add new
claims for relief in a reply pleadingeeFarris v. United States333 F.3d 1211,
1215 (11th Cir. 2003}xhe court will consider the issues that Ms. Mollica raises in
her reply to providéerwith the maximum opportunity to have her claims
addressed on their merits

The court will proceed methodically through Ms. Mollica’s 44 claand

independently address the merits of each claim.
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First,the court willdenyMs. Mollica’s claimthat the courtid notspecify
whether itdismissed the charges to which she did not plead guilkyor without
prejudicebecausehe court cannot provide reliefi that claim. Secondthe court
will addressMis. Mollica’s constitutional challenge to the court’s jurisdiction to
sentencder. Third, the courwill address Ms. Mollica’s claims challenging
several circumstances that, according to Ms. Mollica, prevented her from
knowingly and voluntarily entering her guilty plea aigningthe written plea
agreementFourth, the court will address Ms. Mollica’s single claim that the
written plea agreemeirg unenforceable because the government allegedly
breachedhe agreementFifth, the court will address Ms. Mollica’s several claims
of ineffective assistance of counselated to her guilty plea, sentencing, and
failure to appeal And, finally, the court will address Ms. Mollicaisumerous
substantive challenges to her convictions and sentences. In doing so, the court
finds thatmost claims are barred by the collateatthck waivein her written plea
agreemenand otherwise lack mierfor the reasons stated below

A. Failure to Dismiss Charges wh Prejudice (Claim 9)

In Claim 9, Ms. Mollica asserts that the court, when dismissing the charges
to which she did not plead guilty as part of the plea bargain, failed to specify

whether itwas dismissing the charges with or without prejudi@oc. 1 at 13,
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Claim 9). Ms. Mollica does not explain how this claim requests the court to
“vacate, set aside or correttersentence See28 U.S.C. 8255.

And, though the court did not specifically state that it dismissed the charges
with prejudice on the record or on the docket efdrythe dismissalgeopardy
attached to the dismissedarges once the court accepted Ms. Mollica’s guilty plea
on the other chargessee United States v. Bagg®&®1 F.2d 15461548(11th Cir.
1990) (observing that “jeopardy normally attaches when the court unconditionally
accepts a guilty plea”). So double jeopardy would prevent the government from
bringing those charges agagygardless of whether the court used the “magic
words” Ms. Mollica’s claim thus is moot, and lacks merit in any event.

The court will DENY Claim 9.

B. Jurisdictional Attack (Claim 44)

Ms. Mollica raises a lone jurisdictional attack on her convicti®®heargues
that the government did not prove federal jurisdiction ovecasebecausé[tlhe
crimes alleged in [her] indictment and plea agreement are not encompassed in”
Article I, Section 8, Clause 17 of the Constitutiqioc. 1 at 18, Claim 44).

Article |, Section 8, Clause 17 provides Congress limited authority:

The Congress shall have Power To . . . exercise like Authority over all

Places purchased by the Consent of the lagi®e of the State in

which the Same shall be, for the Erection of Forts, Magazines,
Arsenals, dockrards, and other needful buildings.
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Unsurprisingly, Section 8 Clause 17 is not the constitutional nexus for Ms.
Mollica’s mail fraud, wire fraud, tax &ud, aggreated identity theft, or filindalse
tax returrs convictions. Rather, the Commerce Clause, U.S. Const. Art. 1, Sec. 8,
Cl. 3,grants Congress the jurisdiction to legislate the offensemffraud, wire
fraud, money launderingnd aggravateidentity theft SeeUnited States v.

Hasner 340 F.3d 1261, 1270 (11th Cir. 20@Bhding themail fraud statute, 18
U.S.C. § 1341, to be a valid exercise of Congress’'s Commerce Clause power);
United States v. Oliverp275 F.3d 1299, 1303 1th Cir. 2001) (“[T]he money
laundering statute reaches the full extent of Congress’ Commerce Clause power . .
..”); Pemberton v. United Statg¥)14 WL 5112045, at *3 (M.D. Ala. Sept. 24,
2014)(*The commission of wire fraud and identity thefbstatially affect
interstatecommerce, and regulation of such offenses protect the instrumentalities
of interstate commercelherefore, 18 U.S.C. 88 1343 and 1028A(a)(1) are
legitimate exercises of Congress’s Commerce Clause powel).

And the Taxing and Spending Clause, U.S. Const. Art. 1, Sec. 8, Cl. 1, and
the Sixteenth AmendmegtantCongress the jurisdiction to legislate the offense of
filing a false tax returnSeeUnited States v. JensgdB0 F. Supp. 2d 901, 914 (D.
Alaska 2010)"Article I, Sec. 8 of the United States Constitution as well as the

Sixteenth Amendment to the United States Constitution empowers Congress to
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create and provide for the administration of an income. taxThe courts have
routinely rejected as frivolous a claim that federal jurisdiction does not impose
prosecution for . .filing a false income tax return . .”).

Congress has wedlettled constitutional authority to legislate the criminal
offenses of wheh Ms. Molica was convicted Congressionahuthority to legislate
also gives th&J.S. district courtgurisdictionover prosecutions dhe violation of
thoselaws Seel8 U.S.C. § 3231So0, the court had jurisdiction over her
prosecution andill DENY Claim 44.

C. Attacks on the Knowingness and Voluntariness of Ms. Mollica’s
Guilty Plea (Claims 2, 7,11, 35-36, 3941)

The courtnextturnsto Ms. Mollica’sclaimsthat her guilty pleas invalid
because she did not entar guilty plea knowingly andoluntaily. Thecourt
utilizesits ability to contrue pro se pleadings liberabynd reads many dier
claims premised in part dfederal Rule of Criminal Proceduté as
constitutionallybased attacks on the knowing and voluntary nature of her plea
agreement. The court’s construction of Ms. Mollica’s claims in this way has
providedherwith the maximum opportunity to have her claims addressed on their
merits

By entering avalid guilty plea, a criminal defendant waivemst claims

related to any alleged deprivationaastitutionakights occurringpefore the entry
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of the guilty plea United States v. Pajt837 F.3d 1317, 1320 (11th Cir. 2003).
But as Ms. Mollica does here, a criminal defendaay challenge through

8§ 2255 motion the validity dfier guilty plesand theenforceability of thelea
agreemenaccompanying the guilty pledeePatti, 337 F.3cat 1320

A guilty plea is invalid if the movant shows that she did not enter the plea
knowingly and voluntarily See, &., Bousley v. United Stategs23 U.S. 614, 621
(1998) Hill v. Lockhart 474 U.S. 52, 58 (1985A criminal defendant entereal
guilty plea knowinglyand voluntarily if sheeceivel real notice of the charges
against herunderstoodhe nature of those chargesderstoodhe consequences
of the pleaand understoothe constitutioal rightsshewaivedby entering the
plea United States v. Fry&l02 F.3d 1123, 1127 (11th Cir. 2005).

And whether a defendaaohderstood the nature of the chargedentered a
guilty plea knowingly depends on hadividual sophisticatiorand intelligence
United States v. Mosle$73 F.3d 138, 1323 (11th Cir. 1999)So,the court will
consider Ms. Mollica’s sophistication, intelligence, and educatimm example,
she has a Master’s degree in accounting and was a licensed CPA before
surrendering her license as part of pkela agreementin assessing her claims that
she did not understand fairly basic and clear aspects of her guilty plea.

With these rules in mind, the court will address Claims 2, 7, 3 3&%nd
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3941,
1. The Court’s Failure toExplain Essential Elenents (Claim 2)

Ms. Mollicacontendghatshe did not knowinglgnterher guilty plea
becauséhe court'failed toelucidate the concept of ‘aiding and abetting’ in
violation of [Federal Rule of Criminal Procedure] 11, in particular the required
legalprinciples to obtain a conviction based on the theory of aiding and abetting.”
(Doc. 1 at 13, Claim 2).

True,at the plea colloquythe court did not explain in detail the legal
nuances ofaiding and abettoi' or specificallynote to Ms. Mollicahat the
indictment charged her with aiding and abetting othBrg.the courinformedher
thatthe indictmenstated that others aided and abetted (@rim. Doc. 49 at 24
26-27). And shenotedat the plea colloquy that she hdidcussedhe
indictment—which identified whon she aided and abetted and kewith counsel
in “[a] lot of detail” she confirmed several times that she fully understood the
indictmentand the terms of the plea agreement, l@dcounsel statkn an
affidavit that he “thoroughly explained” the concept of “aiding and abetting” to
her. (Crim. Doc. 49 at 1415, 20, 23, 25, 282, Doc. 917 at 1);see Winthrop
Redin v. United Stateg67 F.3d 1210, 1216 (11th Cir. 2014) (“[T]he

representations of the defendant, his lawyer, and the prosecut@ied]aearing,
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as well as any findings made by the judge accepting the plea, constitute a
formidable barrier in any subsequent collateral proceedings.™) (quoting
Blackledge v. Allisor431 U.S. 63, 71 (1977))

Further,Ms. Mollica failed to raise any concern at the plea colloquy about
themeaning of “aiding and abettintywhich does not surprise the cogjven her
intelligence and clear ability to understand the meanirigeofermon her own and
with the assistance of her retained coungeld, in any eventthe termis non
essential tdvis. Mollica’s understanding of thearious frauccrimesto which she
pled guilty. SeeUnited States v. DePac#20 F.3d 233, 23{@L1th Cir. 1997)

(“The degree of complexity added by the aiding @nekting theory is minimal in
[the defendant’'stase. . . [W]e hold that, even absent an explicit discussion of
aiding and abetting, the district court adequately inforftlezldefendat) of the
nature of the charges

The court finds, based on her representations and the court’s observations at
the plea colloquy, that Ms. Mollica fully understood the charges against her and
what the government had to prove. The toult DENY Claim 2.

2. Explanation of the Plea Agreement’s Conditions (Claim 7)
Ms. Mollica asserts that the court and the written plea agreement failed to

specify “whether she entered into an unconditional or conditional plea agreement.”
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(Doc. 1 at 13, Claim 7). But Ms. Mollica does not explain what she means by a
“conditional” or “unconditional” plea agreement.

Construing her claim liberally, the co@tsumes first that Ms. Mollica
assertghat she did not understand that the government conditioned its promise to
recommend a sentence at the low end of the guideline range on her remaining in
the law’s good grasdefore sentencing. The plea agreement, howewvetains
no ambiguityabout this condition

The defendan understands thashould the defendant violatany

condition of pretrial release or violate any federal, state, or local law

or should the defendant say or do something that is inconsistent with

acceptance of responsibility, the United States will no longer be

bound by its obligation to make the recommendations set fofthan

§5K1.1 Motion and Recommended Sentence paragraphs] of the

Agreement, but instead, may make any recommendation edeem

appropriate by the United States Attorney in her sole discretion.

(Crim. Doc. 25 at { X(emphasis added)And, again, when the court asked Ms.
Mollica at the plea colloquy if she understood the ternth®plea agreemerghe
responded that she didCrim. Doc.49at 16-11, 13,23).

Construednost liberallyanother way, Ms. Mollica’s Claim rhightbe an
assertion that the plea agreement lacked clarity about whether it reserved certain
nontjurisdictional defects undétederal Rule of Criminal Procedut&(a)(2) for

appellate and/or collateral review. But the plea agreement plainly contains no

resevation of such a right in its text.
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The court’s alleged failure to specify whether the plea was “conditional” or
“unconditional” bears no relation to tkeowingness andoluntarines®f Ms.
Mollica’s plea, and otherwise lacks merithe court will DENY Qaim 7 on these
grounds

3. Failure to Disclose Exculpatory Evidence (Claim 11)

Ms. Mollica next claims that she would not have pled guilty if the
government had disclosed allegedlculpatory statemesfrom a witness, Sheila
Parkerthat, in Ms. Mollica’s view, invalidatederguilty plea. (Doc. 1 at 14,

Claim 11). In addition, n her reply pleading, Ms. Mollica contends that Sheila
Parker stated that Ms. Mollicknew nothingof Dunning’s or [Sheila Parker’s]
scheme and had nothing to do witfi and that the government’s failure to
disclose the statement violated the government’s obligation @nddy v.
Maryland, 373 U.S. 83 (1963), to disclose material exculpatory evidefizec.
11 at 16).Both arguments fail.

As the court told Ms. Mollica’s counsel at sentencing when he seemed to
raise the same argumeSBhteila Parker’'statementhat Ms. Mollica did not know
about Sheila Parker’'s schemees not detract frotie offenses to whichs.

Mollica pled guilty. SeeCrim. Doc. 89 at 6).At sentencing, the court reiterated

the offenses to which Ms. Molligaled guilty, and none required proof of
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knowledge of Sheila Parkerscheme:

[U]lnder oath in this courtroom and when she signed her plea

agreement she admitted that from in or about January 2008 through in

or about March 2012, Mollica, aided and abetted by others, did

knowingly and with the intent to defraud, devise and intend to devise

aschemand artifice to deiud . . . and to obtain money and property

by means of materially false and fraudulent pretenses, representations

and promises
(Crim. Doc. 89 atp So, even assuming that Sheila Parker said what Ms. Mollica
claims shesaid andassuming thahe government withheldhe statementthe
statemenis not relevant to whether Ms. Mollica knowingly and voluntgpilgd
guilty to the crimes committed by Ms. Mollica.

And Ms. Mollica's claim of aBradyviolation fails becauseven assuming
that Sheila Parker’s statement is exculpatory evidgmosgcutors do not have to
disclose “material impeachment evidence prior to entering a plea agreement with a
criminal defendant.”United States v. Ryis36 U.S. 622, 633002)

The ourt finds that Ms. Mollica knowingly and voluntarintered her
guilty plea despite her lack of knowledge of the allegedly withheld evidefuoe
the government did not commiBaadyviolation. So tie court will DENY Claim
11

4. Effect of Coercionon the Plea Agreemen(Claim 35)

Ms. Mollica claims that prosecutors threatened her with additional charges if
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she did not agree to the plea deal, added “several more counts of unrelated
charges” after she rejected tHest plea deat, and attempted to meet with Ms.
Mollica without her attorneys’ knowledge on two separate occasions. (Doc. 1 at
17,Claim 35). But, at the plea colloquy, the capecifically and directlasked
Ms. Mollica, “[h]as anyone promised you anything or threatened you in any way to
getyou to enter a plea of guilty?”; she replied, “[n]o, your Honor.” (Crim. Doc. 49
at 14).

Ms. Mollicafails to explain why she did not raiaay issues of coerciaat
the pleacolloquy or during sentencingAnd shedoes not elaborate on the “first
plea deal” or identify which charges she claims are “unrelated charges” supposedly
added in retribution for not accepting a different deal. In addition, Ms. Mollica
does notlescrile whenthe unnamegrosecutors attempted to meet her without her
attorneys’ knowledge.

The court finds Ms. Mollica’s claim of coercion merely speculativéoes
not entitle her to reliefSeePrada v. United State$92 F. App’x572, 574 (11th
Cir. 2017) (“The files and records of the case conclusively show that Prada was not
entitled to relief because most of the issues he raised were conclusory and
speculative in nature.”) (citing 28 U.S.C. § 2255(lhe court will DENY Clam

350n these grounds.
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5.  The Court’s “Threats” (Claim 36)

Ms. Mollica contends that treourt“threatened [her] with additional charges
if she chose to withdraw her plea.” (Crim. Doc. 1 at 17, Claim B6j.the record
showsno threats from the court. At sentencing, Ms. Mollica’s counsel suggested
that the government’s choice to no longjleonof’ its promise to recommend a
reduction in Ms. Mollica’s guideline range for acceptance of responsibility voided
the plea agreemen{Crim. Doc. 89 at #8). The courtexplainecthat if Ms.

Mollica chose to withdravirom the plea agreement, she would then &dcef the

82 charges for which the grand jury had indicted Hé&dt. at 9-10). The court did

not “threaten” Ms. Mollicavith new charges, but merely noted the reality that
voiding the plea agreement would cut both ways: if Ms. Mollica were to pursue her
theory that the plea agreement was yoél, null and of no effecr otherwise
withdraw from the plea agreemetiie government would no longer be obligated

to dismiss the othds7 charges against has it agreed to do in the plea agreement
(1d.).

The court merely explained the reality about Ms. Mollica’s choices and
never threatenelder, sothe court will DENY Claim 36.

6. TheCourt’s Explanation of SentencingConsequencefClaim
39)

Ms. Mollica directs Claim 39 at both the court and her counsel. The court
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here addresses only Ms. Mollica’s claim against the @nawill addressher
allegation against her counsel wrastdressindnerseveral ineffective assistance of
counsel claims.

Ms. Mollica claimsthatthe court failed to advise h#ratshe faced
supervised releasesa potential consequence of her guilty plea. (Doc. 1 at 17,
Claim 39). Buthe plea agreemerkpresslynotes that Ms. Mollica faced
supervisedeleases part of hesentence (Crim. Doc. 25 at 26, 19). Likewise,
at the plea colloguythe court stated that the maximum penalty inclugetb five
years of supervised release for some counts and up to three years of supervised
release for other counts as a consequence of her guilty @lem. Doc. 49 at 16
20). And, & the plea colloquyMs. Mollica confirmedhat she understootd
penalties Be faced by pleading guiltyld. at 20).

The courtand thewritten plea agreement unambiguousiiormedMs.

Mollica that she faced supervised release by pleading gsidtite courtwill
DENY Claim 39againstthe court.
7. Mental Health (Directed a the Court)(Claim 40)

Continuing with her claims against the court, Ms. Mollica argues @h#te

plea colloquythe court failed to ask heuestions about her mental health or the

effect of her drug use on the plea negotiatiofc. 1 at 17Claim 40). In her
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reply brief, Ms. Mollica elaborates that she did not understand the plea agreement
and that her medicatisand mental condition prevented her from doing @oc.

11 at 810). Also in her reply brief, Ms. Mollica directs her mental health claim
against her counsel, which the court will address with Ms. Mollica’s several
ineffectiveassistance of counsel claims.

The plea colloquyindercuts Ms. Mollica’snental health claimAfter
placing Ms. Mollica under oatlthe court asket¥!s. Mollica if she had “taken or
received any drugs, intoxicants, narcotics, or medications of any kind including
prescription drugs or ovéhe-counter medicines” within the prior 72 hours, and
Ms. Mollica responded that she took Celexa for depression, Trazodone for anxiety,
and Diovan for blood pressure. (Crim. Doc. 49-&)2 The court then asked Ms.
Mollica specificallyif any of those medications would “in any way affect [her]
ability to understand and respond to [the court’s] questions today,” and Ms.
Mollica responded thdtermedications wold not do so (Id. at 3).

The court then asked Ms. Mollica if she had “any mental impairment that
may affect [her] ability to understand and respond to [the court’s] questions,” and
Ms. Mollicaresponded that shdid not. Crim. Doc. 49 at B Although the court
did not ask Ms. Mollicapecificallyabout plea negotiationk]s. Mollica’s drug

use or mental health during the plea negotiations did not affect her ability to
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understand oreject the plea agreenteat the plea colloquygsthe court confirmed
bothMs. Mollica’s satisfaction with the agreement and her desire to plead. guilty
And, again, the coudncouraged her to let the court know if she did not
understand anything, but she never didl.).

The court finds that Ms. Mollica’s mental heatthmedicatiordid not affect
her ability toknowingly and voluntarilyenter her guilty plea, so tleeurt will
DENY Claim 40againstthe court.

8.  The Court’'s Explanation of theConsequence d Subsequent
Conduct (Claim 41)

Ms. Mollica claims that the court did not “specifically tell [her] that if she
got in trouble again while on pteal release, that the plea agreement could be
withdrawn.” (Doc. 1 at 17, Claim 41). Buwgainthe plea agreement could not be
more specifior clearon this point.

The plea agreement stateshéldefendant understands that should the
defendanviolate any condition of pretrial release or violate any federakestar
local law, . . .the United States will no longer be bound by its obligation to make
the recommendation set forth in . . . the Agreement . . ..” (Crim. Doc.J2%)at
(emphasis added)

Ms. Mollica confirmed her understanding by initialing directly below this

provision Crim. Doc. 25at 23), signing the plea agreement on the next necessary
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signature lineid. at 28), and by signing the end of the agreement to indicate that
she had read, understood, and approved “of all provisions of this Agreement, both
individually and as a total binding agreememd &t 31). And, at the plea
colloquy, Ms. Mollica confirmed that the plea agreement “set forth everything on
which [she was] relying by way of a plea bargain or plea agreement with the
government,” that she had a “sufficient opportunity to fully discuss” the plea
agreement with her counsel, and that she did not have any questions “regarding the
meaning of the agreement, its operation, or what effect it may have.” (Crim. Doc.
49 at 11).

The court findghat Ms. Mollica fully understood that the government would
notbe bound by the plea agreement if she “got in trouble agéer’ entering her
guilty plea The court will DENY Claim 4Jon these grounds

D. The Government’'sAlleged Breach of the Plea Agreement (Claim

3)

Having resolved all of Ms. Mollica’slaims disputing the knowing and

voluntary nature of her guilty plea, the court turns neX$o Mollica's challenge

to the enforceability of the written plea agreement altogether. She asserts that the
courtshould not enforce thelea agreement becaubse governmenbreachedhe
agreemenby failing to adhere to its promise to recommend & total

sentence and a guideline range reduction for acceptance of responsibility. (Doc. 1
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at 13,Claim 3).

But thegovernmentid notbreach the plea agreemt—Ms. Mollica did
The government and Ms. Mollica agreed to condition the government’s sentencing
recommendations on Ms. Mollicagmodbehavior prior to sentencingCrim.
Doc. 25 aff| X). Ms. Mollica failed to fulfill her promiséy committing the
offense of “use of a communication facility to distribute controlled substances” in
violation of 21 U.S.C. § 843(b) shortly after entering the plea agreement. (PSR at
1 109). This criminal conduct releagbe government from its cosponding
promise to make its sentencing recommendations.

However,after Ms. Mollica’s breachthe other parts of the plea agreement
remained intact, including the government’s promise to distiisd theclaims it
had brought against Ms. Mollica in exasige for her guilty pleaAnd, in any
event,the government recommendadentence at the low end of Ms. Mollica’s
advisory guideline range calculated after inew crimes, just as it hadjreed to
recommend sentence at the low endr@rinitial advisay guideline range.
(CompareCrim. Doc. 25 at 18andCrim. Doc. 89 at 79).

The government did not breach the plea agreement so the plea agreement
remainsenforceable.In any event, the court gave Ms. Mollittee opportunity to

withdraw her plea agreement when she learned she would not receive the
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acceptance aksponsibilityreduction and she declined the opportuniffe court
will DENY Claim 3 on these grounds

E. Ineffective Assistance of Counsel (Claims-6, 10, 12, 22, 37439,
40, 42)

Ms. Mollica aims her next set of claims at hetainedcounsel. Ms. Mollica

attacks the validity ofier guilty plea because she entered her plea amldhe
agreement without effective assistanteounsel. She also alleges ineffective
assistance of coungel circumstances not related specificalljngrguilty plea. In

the plea agreement, Ms. Mollica expressly reserved her right to bring these claims
for ineffective assistance of counsel in a 8 2255 mot{@nim. Doc. 25 at 21).

The Sixth Amendment gives criminal defendants the right to effective
assistance of counsebee Strickland v. Washingtof66 U.S. 668, 684 (1984). To
prevail on a claim of ineffective assistance of counsel, a movant must dest®nst
that (1) her counsel’s performance fell below an objective standard of
reasonableness; and (2) she suffered prejudice because of that deficient
performance.ld. at 68788, 692. The test for ineffectiveness “is not whether
counsel could have domaeore; perfection is not required. . Instead, the test is
whether some reasonable attorney could have acted, in the circumstances, as
[counsel] did—whethe what they did was within thi@vide range of reasonable

professional asstance” Waters vThomas46 F.3d 1506, 1518 (11th Cir. 1995)
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(quotingStrickland 466 U.S. at 689).

As to the first element of the ineffective assistance of counsel test, the court
must presume that the movant’s counsel acted reasorfatbigkland 466 U.S. at
690 To overcome that presumption, a movant “must identify the acts or omissions
of counsel that are alleged not to have been the result of reasonable professional
judgment.” Id. And conclusory or unsupported allegatiarfscounsel’s errors
cannot support an ineffectiveness of counsel clé&ee Tejada v. Dugged41
F.2d 1551, 1559 (11th Cir. 1991) (finding “unsupported allegations, conclusory in
nature and lacking factual substantiation” to be an insufficient basis for.relief)

As to the second element of the ineffective assistance of counsel test,
prejudice arises only if “a reasonable probability [exists] that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.”
Strickland 466 U.S. at 694. “A reasonable pability is a probability sufficient to
undermine confidence in the outcoméd:.

With the Stricklandtest in mind, lhe court turns now tthe merits olMs.

Mollica’s ineffective assistance of counsel claims: Clads, 10, 12, 22, 37439,
40,and42.
1. Counsel’s Failure b Withdrawthe Plea Agreement (Claim 4)

Ms. Mollica contends thdter counsel failed to follow her instructions to
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withdraw the plea agreemen{Doc. 1 at 13, Claim 4)As dhe alleges in Claim 3,
Ms. Mollica asserts in Claim 4 that the government breached the plea agreement
and so her counsel should have withdrawn the agreement, apparently as she told
him to do But, as the court discussed above for Claim 3, the government did not
breach the pleagreement, so counsel had no reason to withdraw the plea
agreement.

And the record shows no evidence that Ms. Mollica ever instructed her
counsel to withdraw the agreeme#it the beginning of theentencindnearing
Ms. Mollica’s counsel argued thatetbntire plea agreement was null and void
because the government was no longer bound to the sentencing recommendations
in the agreement.Cfim. Doc. 89 at #11). But he therconferred with Ms.
Mollica to explain her options and then told the court, “[hWg&e decided that | am
incorrect in my assertion of this particular ground,” and then withdrew his
objection to the entire plea agreemendtl. &t 11). Had her counsel misrepresented
to the court what they both decided, Ms. Mollica could have sashsadid not,
even when the court asked her directly if she had anything to say before
sentencing. I{l. at 44). Put simply, if Ms. Mollica truly wanted to withdraw the
plea agreement, she could have, but never did.

Even if Ms. Mollica’s claim could be read as arising fribraloss of her
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anticipated acceptanad-responsibility reduction, her counsel acted reasonably in
counseling her not to withdraw her guilty plddad Ms. Mollica withdrawn the

plea agreemenshewould have severely prejudiced herdmlferasing the plea
bargain’s substantial benefit of the dismissabotounts She also would release
the government from itsgreemento recommend gentence at the low end of the
guideline range (SeeCrim. Doc. 89at 13, 51, 7879).

No evidence exists that Ms. Mollica instructed her counsel to withdraw the
plea agreementounsel acted reasonably by not withdrawing the plea agreement
for her,andshe avoidedubstantial prejudice byot withdrawingthe plea
agreement She has not demonstrated ineffective assistance of caaribed
regard andhe court will DENY Claim 4.

2. Counsel’'s Failure b Explain Charges (Claim 5)

Ms. Mollica contends that her counsel “never explained the required
concepts of ‘aiding and abetting’ to [her], and rather indicated that by merely
‘being present’ that [she] would be convicted of the charge at trial.” (Doc. 1 at 13,
Claim 5). According to Ms. Mollica, her counsel’s advice was incorrect because
“the U.S. Attorney’s office would not have been able to prove the necessary
elements of aiding and abetting, specifically that [she] had foreknowledge that a

crime would becommittedin the future.” (1d.).
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The record contradicts Ms. Mollica’s allegation. In an affidavit, one of Ms.
Mollica’s attorneys, James Parkman, stated that he thoroughly explained to Ms.
Mollica the concept of “aiding and abetting.” (Doel®at 1). Ms. Mollica has
not dsputed this testimonyAnd as the court addressed above for Ms. Mollica’s
Claim 2, the term “aiding and abetting” is not essential to the crimes to which she
pled guilty, she confirmed at the plea colloguy that she fully understood the
indictment and the terms of the plea agreement, and she noted at the plea colloquy
that she hd covered the indictment with counsel in “[a] lot of detail.” (Crim. Doc.
49at 1115, 20, 23, 25, 282). So, eveif counsel did not explain “aiding and
abetting,” the record shows that Ms. Mollica could not have been prejudiced by
coursel’sfailing to do so.

The record undercuts Claim 5, and even if Ms. Molhed a factual basis
for the claim, it would fail for lack of showing prejudic&he court will DENY
Claim 50n these grounds

3.  Counsel's Failure b Inform About an “Open Plea” (Claim 6)

Ms. Mollica asserts that counsel was ineffective for failing to discuss with
her the possibility of making an “open plea.” (Doc. 1 at 13, Claim 6). Liberally
construing Ms. Mollica’s argument, the court assumes that the “open” plea to

which sherefersto what is usually called“blind pled in whichshewould have
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pled guilty to all of the charges brought against her without any promise from the
government to recommend a sentence at the low end of the guideline range.

But courtsdo not seconguess counsel’s reasonable strategic decisiSgs.
Chandler 218 F.3d at 1314 (citinQarden v. Wainwright477 U.S. 168 (1986),
which stated that counsel will not be found incompetent if his approach “might be
consideredound trial strategy”). Here, Ms. Mollica’s counsel noted in an
affidavit that, in his view, an “open” dblind pled would have been “insane”
given the government’s offer to drop many of the charges if she agreed to a plea
deal. (Doc. 917 at 3). Indeed, without the government’s concessions, Ms.
Mollica faced potential life imprisonment. And even after Ms. Mollica
undermined her lawyers’ efforts secureher a good deal by her-hted
obstruction ofustice, Ms. Mollicareaped a significant benefit from the plea
bargain with the dismissal 6f7 counts and the recommendatioragentence at
the low end of the guideline range. The court thus sees no merit in Ms. Mollica’s
argument that counsel should have pursufaliad” or “open” guilty plea.

The court will DENY Claim @s without merit

4.  Counsel’s Effectiveness Regarding Sentencing (Claim 10)
Ms. Mollica spreads challenges to her counsel’s effectiveness regarding her

sentencing across her petition and reply pleadindner petition, Ms. Mollica lobs
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a general challengérst statingthatcounsel‘did not understand the points,
enhancements, etc. of the sentencing guidefingoc. 1 at 14, Claim 10)Her
vague argument that counsel did not understand the Sentencing Guitdgknes
because it is conclusonbee Tejada941 F.2d at 1559 (“A petitioner ot
entitled to an evidentiary hearing, however, ‘when his claims are merely
‘conclusory allegations unsupported by specifics’ or ‘contentions that in the face of
therecord are wholly incredible?) (quotingStano v. Dugge©01 F.2d 898, 899
(11th Cir. 1990)) (quoting in turBlackledge v. Allisod31 U.S. 63, 74 (1977)).
In any event, the record shows that counsel made a lengthy and nuanced argument
at sentencingbout the appropriagideline range and demonstrated a proficient
understanding of the Sentencing Guidelines. (Crim Doc. 89-26128-44).

Ms. Mollicathenarguesin her petition that counsel “grossly overestimated
the possible sentences [she] could have received should she have chosen to take
her case to trial.” (Doc. 1 at 14, Claim 10). She brielfporatesn this claim in
her reply pleading, stating that coun$alled to properly and accurately apprise
[her] of her likely sentence exposure, and only [told] her that she ‘could get 30
years to life’ if she did not sign the plea agreement.” (Doc. 11 at 10).

But, at the plea colloquy, the court informed Ms. Mollicatud statutory

maximum sentences for the counts to which she pled gBityears for the wire
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fraud counts20 years for Count 76 of mail frau8l0 yeardor the other mail fraud
counts 20 years for the money laundering countsiolation of 18 U.S.C§ 1956
10years for the money laundering counts in violation of 18 U.S.C. §; 1967
yearsconsecutivdor the aggravated identity theft couand three years for the
false tax return countgDoc. 49 atl6-19). The court asked Ms. Mollicé she
understood those maximustatutorypenalties and Ms. Mollica told the court that
she did. Id. at 20). The courlsotold her that the aggravated identity theft count
carried a mandatory minimuoonsecutivesentence of two yearand sheold the
court that she understoodld(). And, againMs. Mollica told the court that she
was satisfied with counselld( at 32). So, Ms. Mollicainderstood the potential
penalties she faced and counsel’'s assessment that Ms. Mollica faced a range of 30
years’ imprisonment to lifé she went to trialvas not inaccurate as to Ms.
Mollica’s sentencing exposure as charged.

Ms. Mollica ad@ several other challenges in her reply pleadkigst, she
asserts that counsel failemlpush for a lower fraud loss amount by failing to
explain that she had a right to a hearing alfweitactual loss,”offer evidence at
her £ntencingabout the loss amount, and objexthe doublecounting of certain
losses. (Doc. 11 at 10,4B34). But counsel did not act unreasonably by failing to

offer futile objections to the loss amount. As the court has noted, Ms. Mollica
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stipulaedto the loss amount of $11,000,000 in her plea agreement and Ms.
Mollica thus did not have any right to a further hearing on the loss amount. (Crim.
Doc. 25 at 11).

And, in any eventcounsel urged the court to consider what Ms. Mollica
now claims hedid not At sentencingsounsebpressed the court ttepart
downwardly from Ms. Mollica’s guideline range becauseSkatencing
Guidelines loss amount rules overstated Ms. Mollica’s complicity in the $11
million total loss (Crim. Doc. 89 at 3235). The court agreeth partand as
further explained below when addressing Ms. Mollica’s several challenges to her
guidelinesentenceange varied downwardlpy seven yearfom the24-yearlow-
endsentence advisdny the guidelindraud loss enhancementdd. at 82). So
counsel effectively reliedn Ms. Mollica’simpressionof her responsibility for the
lossin arguing for a substantially reduced sentence

Next, Ms. Mollica contends that counsel should have presented character
witnesses at sentencingutfails to identify who he should have calle(Doc. 11
at 15). Butalthough he did not present withesses, Ms. Mollica’s counsel zealously
defended Ms. Mollica’s character at sentencing. (Ckiot. 89 at 2844). And
even setting aside Ms. Mollica’s failure to identify the witnesses that counsel

should have presented, Ms. Mollica cannot show prejudice because the court
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varied significantlydownward from her guideline range and took into account the
facts—both the good and the badelevant to Ms. Mollia’s character when
fashioning its sentence. Additional testimony about Ms. Mollica’s character would
not have changed this court’s sentersmesheshowedno prejudice

And, finally, Ms. Mollica argues that, at sentencing, counsel should have
asked the aart to place her in the Bureau of Prisons’s residential drug and alcohol
program (“RDAP”). (Doc. 11 at 13). Although counsel did not specifically
request that the court recommend Ms. Mollica for the RDAP, that failure did not
prejudice Ms. Mollica.Though the Bureau of ons places great weight on the
court’'s recommendatiothe court’s recommendation would have been justtaat
recommendation The court cannot answeshether the Bureawould have
accepted Ms. Mollica into the RDA#ecause the Bureau has wide discretion in
determining eligibility for the RDAPSeel8 U.S.C. § 3621(e)(1)(C) (“[T]he
Bureau of Prisons shall, subject to the availability of appropriations, provide
residential substance abuse treatment . . . for all eligible prisoners . . .."); 28 C.F.R
8 550.53(b), (e) (delegating to the Bureau of Prisons the authority to determine
whether a prisoner is eligible for RDAP). Further, Ms. Mollica presented no
evidence to suggest thglte cannot obtain placement in the RDAP despite the lack

of any specific recommendation from the col8ee28 C.F.R. $50.53(c)
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(“Inmates may apply for the RDAP by submitting requests to a staff member . . .
."). And the court recognized Ms. Mollica’s severe past and cus@ndtance
abuse issues and accordinglgered her to participate in the probation office’s
drug and alcohol intensive counseling and ateae service prograas one of her
conditions of supervised releasg&eeCrim. Doc. 89 at4).

The recorddemonstratesounsel’s effectiveness at sentencamgl Ms.
Mollica suffered no prejudice from counsel’s alleged defe€te court will
DENY Claim 10on these grounds

5.  Counsel's Failure to Withdrawthe Plea Agreement Basetxh
the AllegedBrady Violation (Claim 12)

Ms. Mollica’s Claim 12 asserts that her counsel was ineffectiviailorg to
“withdraw [the] plea agreement based on Grouia&lyviolation” (Doc. 1 at
14, Claim 12). Claim 11, not Claim 8, alleges Bradyviolation for the
governmeris withholding of Sheila Parker’s statemesd the court presumes that
Ms. Mollica intended for Claim 12 to reference Claim 11, not Claim 8.

But as the court discussed above, the prosecutors did not coBradya
violation by withholding Sheila Parker’s statement, so Ms. Mollica’s counsel acted
reasonablyy notwithdrawing the plea agreement. And, again, counsel could not
withdraw Ms. Mollica’s plea agreement; only she cailddsq andshe never told

the court that she wanted to.
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The court will DENY Ms. Mollica’s Claim 12s without merit
6. Counsel's Failure b Investigate (Claim 22)

Ms. Mollicamakes a generalized assertion that counsel failed to fully
investigate her crimes and available defensBsc.(1 at 15Claim 22). But Ms.
Mollica does not identify what any further investigation from her counsel would
have revealedr what defenseshe had.And she admitted to her guilt under oath.
See Wilson v. United Stat&62 F.2d 996, 997 (11th Cir. 1992) (affirming district
court’s denial of claim that counsel rendered ineffective assistance by failing to
challenge whether conspiracy offeriavolved more than one person because
“[p]leading guilty necessarily admits the commission of the criméJ3.

Mollica’s claim also fails as conclusory and lacking factual substantiaBes.
Tejada 941 F.2d at 1559.
The court will DENY Claim 22s onclusory and meritless.

7. Failure to File Appeal and Explain Appellate Process (Claim
37)

Ms. Mollica asserts that counsel was ineffective for failing to file an appeal.
(Doc. 1 at 17, Claim 37). Ms. Molligaised this claim in her original motion,
framing it as an issue with her jail@greventing her froncommunicatingvith
counsel. But, in her reply, Ms. Mollica reframes her claim as one that counsel

should have filed an appeal on her behalf and that counsel failed to explain the
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appellate process to her. (Doc.&dt6-10).

The Supreme Court has “long held that a lawyer who disregards specific
instructions from the defendant to file a notice of appeal acts in a manner that is
professionally unreasonablahder the first prong of th&tricklandtest. Roe v.
FloresOrtega 528 U.S. 470, 477 (2000) (citifeguero v. United States26
U.S. 23, 28 (1999), aridodriquez v. United State395 U.S. 327 (1969)). But
only if counsel consulted with his client, the client directed counsel to appeal, and
counsel thereafter failed to file an appeal will counsel have failed to render
constitutionally adequate performandéoresOtega 528 U.S. at 478.

Here, in an affidavit, one of Ms. Mollica’s attorrseyVilliam White,
explained his efforts to facilitate an appeal. (Do&7%. After sentencing, on
August 15, 2016, Mr. White met with Ms. Mollica at the Cullman County
Detention facilityand told Ms. Mollica that, if she wished to do so, counsel would
help her fie the notice of appeal and then help her obtain new counsel for the
appeal. Id. at 5). Mr. White told Ms. Mollica that she would hawdile her
notice of appeal within 14 days of sentencing. Counsel also explained to Ms.
Mollica how she would be able to obtain ceappointed counsel for any appeal
that she wanted to pursue.

Ms. Mollica told Mr. White that she wanted to speak with her husband, who
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Is also an attornewnd that her husband would contact counsel if she wanted to
pursue an appealD¢c. 317 at 5. Mr. White emailed Ms. Mollica’s husband

the email is attached to Mr. White’s affidaviand informed him that Ms. Mollica
instructed counsel to wait until hearing from him about whether to file a notice of
appeal. Id. at 6-7). Counsel never heard from Ms. Mollica or her husbhand
counsel never filed an appeal

In her reply, Ms. Mollica does not dispute that she told counsel she wanted
to consult with her husband about an appedthat her husband would contact
them if she wanted to pursue an appe&keDoc. 11 at 68). And she did not file
an affidavit presenting her version of the discussion with Mr. Wiiitstead Ms.
Mollica generally‘denies the content” of Mr. White’s affidavit “as it pertains to
the appeals paedure,” and she states that the affidavit inaccurately depicts the
events of her meeting with Mr. Whiteld(at 7).

But Ms. Mollicadoes notllege that she ever directed her counsel to file an
appeal, provide any specific refutations of Mr. White's attestations, or deny that he
met with her at the jail to discuss the possibility of filing an app&afact, she
admits in her petition that “her attorney met with her regarding an ap{Baic. 1
at 17). Similarlyshedoes not contradict Mr. White’s statement that she told

counselo wait for further instructions from her husbar{®eeDoc. 11 at 6-10).
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The court finds that Ms. Mollica did not direct her counsel to file an appeal
nor did her husband on her behats,counsel did not have a constitutional duty to
file an appeal The court will DENY Claim 37as without merit

8. Counsel's Conversation with Postal InspectdiSlaim 38)

Ms. Mollica argues that, after she pled guilty in this cesansel provided
corstitutionally ineffectiveassistancen May 12, 2015 when they spoke to
prosecutors and postal inspestarvestigating the obstruction of justice offense
for which Ms. Mollica ultimately pled guiltpefore Judge Hopkins(Doc. 1 at 17,
Claim 38). She asserts vaguely that the conversation was “inappropriate” and
“adversely affected [her] case.1d().

But, as counsel detailed in their affidatiitey spoke to thprosecutors and
postal inspectaronly to determine why Ms. Mollica was arrestafter she pled
guilty. Ms. Mollicds arrestfor thesuspicious mailingblindsided counsdlecause
shetold themthat she wasaotinvolved in the mailing. (Doc. 917 at 4). So,
counselwent tothe U.S. Marshall's Office where Ms. Mollica was being held
“believ[ing] there must be a mistake and that [she] would not have done anything
to jeopardize her plea déal(ld.). Counsel spoke to law enforcement off&cin
an attempt to obtain information on their caséhe hopes of finding exactly what

had occurred involving Defendant Mollica and to preserve her plea agreement
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. (Id. at 45). Then an officeasked Mr. Parkman if he would be representing
Ms. Mollica in her new case, and Mr. Parkmasponded that he did not know
Counsel asers that “[n]oting inappropriate occurred by Attorneys Parkraad
White or by law enforcemehandthatMr. Parkman visited the U.S. Marshall’s
Office onlyto investigatewhy his client was arrestedDoc. 917 at 4-5).

Ms. Mollica does not contradict counseVersionof thar interactionwith
law enforcementshesimply calls it‘inappropriate,” “adverse[]” to her case, and
“‘documented,” though she does not state how or whi{&ec. 1 at 17).These
conclusory allegations do not entitle heatyy relief See Tejada941 F.2d at
1559

The record shows no inappropriate interaction between Ms. Mollica’s
counsel and law enforcement, and coudssthot render ineffective assistance by
trying to determine whyheir client was arrestedThe court will DENY Claim 38
on these grounds

9.  Counsel's Explanation of Sentencing Consequences (Claim
39)

The courtpreviouslyaddressed Ms. Mollica’s Claim 39 against the court
and now turns to helaimagainst her counsal Claim 39
Ms. Mollica claims that counsel failed to advise her that supervised release

was a potential consequence of her guilty plea. (Doc. 1 at 17, Claim 39). But, as
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the court previously discussed in the context of the same claim levied against the
court, the plea agreement expressly notes that Ms. Mollica faced a supervised
releasdgerm as part of hesentence. (Crim. Do@5 at 26, 19). And, at the plea
colloquy, Ms. Mollica confirmed that she understood the penalties she faced by
pleading guilty including a supervisecklease term afiot more tharfive years for
the wire fraud countghreeyears for Count 76 of mail fraufiye years for the
other mail fraud countshreeyears for the money laundering counts; one year for
the aggravated identity theft count; amtke yearfor thefalse tax return counts
(Crim. Doc. 49 all6-20). She alsoonfirmed that she had a sufficient opportunity
to discuss the plea agreement and the sentencing guidelines with her,dwachsel
no questionsand that she was satisfied with her counsel’s representattbrat (
10, 21, 32).

The court will DENY Claim 3%gainst her counsér lack of any factual
basis

10. Mental Health (Directed at Gunsel) (Claim 40)

For the first timan her reply pleading, Ms. Mollica directs her mental health
claimsin Claim 40, which she originally brought against the court, against her
counsel. (Doc. 11 at91).

Ms. Mollica contends that her counsel “never raised” the issue of her mental
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health, never questioned her about her addictions and mental health, never told her
“it was important to be truthful” about her mental health and addictions, and
“failed to properly explore the issue of [Ms. Mollica’s] mental healtfid. at 9,
11).

Again, the record reflects a different realits the courtiscusse@bove
at the plea colloquy, M$Jollica confirmed under oathhat she hado mental
impairment affecting her ability to plead guilty. (Crim. Doc.a4®). And the
PSR explained Ms. Mollica’s mental and emotional health issues in detail. (PSR at
19121-25). Furtherat sentencing, Ms. Mollica’s counshphasizether mental
healthissuedn urging the court twary downwardy from the guideline range

[lln looking at Terri Mollica and what we’ve seen and what | have

found out about, [] she did not have a very good ingibrg. Shehad

a very horrible home life. It reads that her father was very abusive to

her and hessister during this time periodEven to the fact that

wasrit only just a mental abuse, it was physmalise.

Terri, her nother, had problems durirtis time period. Terri
took it on herself to take care bér mother and her sister.

Terri has been receiving, before even this iggblved, some
psychiatric help with regards tepression and her lifgge and what
was happening wither family and vere-- and what had happened
to her inthe past.

| do think that the Court ought to take antonsideration
upbringirg in this case.l do think thatin some respects hactions
are a reflection of twahings, maybe what occurred during her
youthful ageas far as living in a abusive family, and also with
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regards to the fact thatstobvious that she went tgaychiatrist, and
thats undisputed, well before thlsappened, and was stilkeing a
psychiatrist during théime that it happened. think that indicates
thatsomewhere along the lines something happened to her. Whether
it's from upbringingor whatever, | don’t know.

With regards to what happened with her and her mental
stability, | don't know, other than the fact that this is way ofit
character for someone thyu would see that has gone through life
and done things on her own and come up from a hard background to
make something of herself.
(Crim. Doc. 89 at 3637). Sq, contrary to Ms. Mollica’s assertionspunsel did, in
fact,raise and explore the issue of Ms. Mollica’s mental heviliin the court at
sentencing

Next, Ms. Mollica claims that her counsel was “ineffective during the plea
negotiations when it counted most, when [her] mental state thredtesaidotage
the original plea agreement, which called for her to serve ten years on the
underlying charges, and two additional years on the aggravated identity theft.”
(Doc. 11 at 10). And she vaguely adds that counsel “failed to fulfill the obligations
of an aggressive counsel during the entire plea negotiation process,” suggesting
that effective counsel would have better used her cooperation to obtain better

sentencing concessionfd. at 11). According to Ms. Mollica, her counsel

“squandered the potential advantages of” her cooperdiai.
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But Ms. Mollica—not counsel-“squandered” the advantages of her
cogperation. Ms. Mollica’s choice to reengage in criminal actigigmed her
chances of keeping intact the sentencing concessions dsiginavided in the
plea bargain.No matter how muchounsekemphasized/s. Mollica’s mental
healthissuedo the courtcounsel waselpless to prevent the damage Ms. Mollica
caused to herself. But even overlooking those facts, Ms. Mollica, oate ag
forgets her own words: under oath, Ms. Mollica statedghatwas not suffering
from any mental impairment, she was satisfied with counsel throughout the plea
negotiation processandshe would advise the court if she did not understand
anything; shdailed to do so.(Crim. Doc. 49 at 34, 32).

The court will DENY Ms. Mollica’s Claim 4@s without merit

11. Counsel’s Failure to Request a Change of Venue (Claim 42)

Finally, Ms. Mollica argues that counsel should have moved for a change of
venuebased on “the U.S. Attorney’s predilection for giving interview([s] with the
local media.” (Doc. 1 at 18, Claim 42). Ms. Mollica does not elaborate on the
U.S. Attorney’s “predilection” to give interviews and only vaguely alleges in her
reply pleading thigher case had “pretrial publicity.” (Doc. 11 at 15).

Though Ms. Mollicadoes not cite any news ealse or interview, the press

did report about Ms. Mollica and Jonathan Dunning’s health care fBwickhe
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presscoveragelid not rise to the level of publicitysb inflammatory and pervasive
as to raise a presumption of prejudite justify a change in venudJnited States
v. Campa459 F.3d 1121, 1144 (11th Cir. 2006¢eChandler v. Croshy454 F.
Supp. 2d 1137, 1160 (M.Fla.2016, aff d sub nom. Chandler v. McDonoygh
471 F.3d 1360 (11th Cir. 200@hree nationally syndicated television shows
unfavorable to the defendant did not raise a presumption of prejudice).

And achange in venukecause of publicitwould only change the location
of thetrial and the composition of the jury; neither affected the validity of her
guilty plea or her sentenc&eefFed. R. Crim. P. 21(affampa 459 F.3d at 1143
(finding that a change of venloecause of publicitis required only if there is a
reasonable certainty that such prejudice will prevent him from obtaining a fair trial
by an impatrtial jury.”). So a motion for change of vebased on publicityvould
have beewenied andMs. Mollica’s counsel did naict unreasonably by not
bringingsuch a motion Because a change in venue would have had no effect on
her plea and sentence as the same judge would conduct those hearings regardless
of the venue for trial purposes, Ms. Mollica can simmaprejudice.

Ms. Mollicaalso alleges that her counsel should have requested a change of
venue because afjudicial conflict of interest-not with the undersigngddge

who presided over her case, but with another judge in the Northern District of
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Alabama (Doc. 1 at 18, Claim 42). She alleges thadge Abdul Kallorthad
been a counsel with Bradley Arant, who represented Birmingham Health Care,
Inc., (BHC) one of the &cted companies in this mattertDoc. 11 at 15). But
the undersigned’s ingstiality could not be reasonably questioned because of
Judge Kallon’s prior employmentee28 U.S.C. § 455(a) (requiring a judge to
“disqualify himself in any proceeding in whitis impartiality might reasonably
be questioned.”}emphasis added). And a fellow U.S. District Judge’s prior
employment with the law firm representing a victim of the defendant’s crimes
provides ncstatutory grounds for disqualificatiorsee28 U.S.C. § 455(b)
(enumerating circumstances in which a judge must disqualify BerSal Ms.
Mollica’s counsel acted reasonably by not requesting a change of venue based on a
supposegudicial conflict of interest argument.

The court will DENY Ms. Mollica’s Clain42 as frivolous

F. Substantive Claims Challenging Convictiorand Sentence (Claims
1,8,1321, 23-34, 43)

Havingfound that Ms. Mollica entered heral guilty plea and theigned
written plea agreement knowingly, voluntarily, and with the effective assistance of
counsel, the court finally turns to Ms. Mollica’s numerous claims attacking her
conviction and sentence.

As further discussed belowhd collaterakttack waiver in Ms. Mollica’s
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written plea agreement bars most of these claif®seCrim. Doc. 25 at 20) And
the court will uphold theppealaiverbecause, for the following reasoivs.
Mollica waived her appeal rights knowingly, voluntarily, and vatfective
assistance of counsebeeWilliams v. United State896 F.3d 1340, 1341 (11th
Cir. 2005)(“It is well-settled that senten@ppeal waives are valid if made
knowingly and voluntarily).

First,Ms. Mollica entered the collaterattackwaiver knowingly
voluntarily, and with effective assistance of counsel becémsthe multitude of
reasongliscusse@bove when addressing Ms. Mollica’s several other claims, Ms.
Mollica entered her entire written plea agreenkemwingly, voluntarily, and with
effective assistance of gnsel. The written agreement, of course, contains the
collateralattack waiver.

In addition Ms. Mollica signed directly below the collateiatack waiver in
the written plea agreement. (Crim. Doc. 25 at 22). By doing so, she signified that
she “fully underst[ood]” that she gave up her rights to challenge her conviction and
sentence, reserved the right to challenge any sentence imposed in excess of the
statutory maximum sentence or the guideline sentencing range, reserved the right
to bring claims for ineffective assistance of counsel, discussed the Sentencing

Guidelines and their application to her case with counsel “who explained them to
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[her] satisfaction,” and “knowingly and voluntarily” entered into the waivét. (
at 26-22).

Further at the ple@olloquy, the court engaged Ms. Mollica specifically
about the collaterattack waiver.(Crim. Doc. 49 at 1-413); seUnited States v.
Bushert 997 F.2d 1343, 1352 (11th Cir. 1999)] n most circumstances, for a
sentence appeal waiver to be knowing and voluntary, the district court must have
engaged the defendant about the sentence appeal waiver during the Rule 11
hearing’).

At the plea colloquy, the court and Ms. Mollica had the following exchange
demonstrating that shenderstoogreciselywhatrights she was relinquishing and
did so voluntarily and with counsel’s effective assistance

THE COURT: Ms. Mollca, the plea agreement that ywave entered

contains language waiving or giving up some oroélyour rights to

appeal the sentence or to libiage theconviction collaterally. Do

you understand what | mean by thdsems?

THE DEFENDANT: Yes, your Honor.

THE COURT: Did ya discuss those terms with yattorneys?

THE DEFENDANT: Yes, your Honor.

THE COURT: Okay. Do you understand that undecertain

conditions you can aive or give up those rights tappeal or to

challenge the conviction collaterally, and suelaiver would be

enforceable against you to prevent a challetogéhe conviction or
sentence”Do you understand that?
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THE DEFENDANT: Yes, your Honor.

THE COURT: However, ifyou believe that such a waiver is not
enforceable against you for some reason, you can appehéllenge

the conviction and present the theory aboutitherer to the appellate
court. At the time that you signed this agreement, however, did you
understand that you were giving up some or all of those rights?

THE DEFENDANT: Yes, your Honor.

THE COURT: Did you ma# the decision to give up those rights after
discussing the situation with your counsel?

THE DEFENDANT: Yes, your Honor.

THE COURT: Didyou reach your own independent decision that
giving up those rights was in your best interestsder the
circumstances of this case?

THE DEFENDANT: Yes, your Honor.

THE COURT: Do you havany questions about the waiver its
effect on you?

THE DEFENDANT: No, your Honor.
(Crim. Doc. 49 at 1413).

The Eleventh Circuit has upheld several collatatidck waiversvhen
district courtssimilarly examinedlefendants’ understanding thier waivers. See,
e.g, United States v. DiFalcd837 F.3d 1207, 1212, 12201th Cir. 2016)
(upholding an appeal waiverhen the district coutbld the defendarwhat the

waiver meant, whagxceptionsapplied, andthat he wouldrdinarily have the right
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to appeahis sentence United States v. Johnsobdl F.3d 1064, 1066068(11th
Cir. 2008)(upholding an appeal waivamen the district court askéde
defendant“do you understand you would not have any right to appedb]r to
file a later lawsuit challenging your sentence on any other groundigiliams v.
United States396 F.3d 1340, 1341 (11th Cir. 20@ajpholding an appeal waiver
because, “[a]t the plea colloquy, the district court specifically reviewe@pipeal
waiver] in the written plea agreement with [the defendant], apprising him that he
was waiving his right to challenge his senterdieectly or collaterally, and[the
defendant]ndicated hisunderstanding of the provisiband “‘informed the court
that hewas entering the plea agreement knowingly and voluntarilynited
States v. BeniteZapatg 131 F.3d 1444, 1446.2(11th Cir. 1997 upholding an
appeal waiver becausiee district court asked the defendahbut his
understanding of the plea agreement, the defensesp@edl rightshat he was
giving up,andwhether he discussed the waiver with counsel

For these reasonhe court finds thaMs. Mollica entered into her
collateratattack waiveknowingly, voluntarily, and with effective assistance of
counsel Therefore shegave up her right to bringnostsubstantive challenges to
her conviction and sentee SeeBushert 997 F.2dat 1350 Specificallyrelevant

to her 82255 petitionamong other claims, she waived her rggbtchallengean
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alleged double jeopardy violation caused by pleading guilty to separate offenses
Dermota v. United Sta$e895 F.2d 1324, 1326 (11th Cir. 1990)e court’s
justification for the sentence imposahited States v. Barringto®48 F.3d 1178,
1197 (11th Cir. 2011Yhe application oEentencing Guidelinemnhancements to
her sentencénited States v. Fry&l02 F.3d 1123, 1129 (11th Cir. 2006
courts treatment of objections to the P3Fited States v. Martin549 F. Appk
888, 889 (11th Cir. 2013)he court’s balancing of the 18 UGS 8 3553a) factors
Allen v. United State2016 WL 5376289, at *4 (S.D. Ga. Sept. 23, 2046y
supposeerrors in the indictmeniMoss v. United State2012 WL 1850867at *5
(S.D. Ga. Mar. 27, 2012)

Thus,the collaterakttack waiver bar€laims 1, 8, 1321, 23-33, and 43
and the claims are otherwise meritleb4s. Mollica reserved her right to bring
Claim 34, but the claim is frivolousBut, in an effort to thoroughly discuss all of
Ms. Mollica’s claims, the court will addressbut ultimately deny—each of those
claims independently.

1. Multiplicitous Indictment (Claim 1)

Ms. Mollica contends that the indictment “contains improper charging of the

same offense in more than one count,” which, according to Ms. Mollica, violates

double jeopardy and Federal Rule of Criminal Procedure 7. (Doc. 1 at 13, Claim
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1). As discussed above gbollateralattack waiver bars Claim 1 as a challenge to
her conviction.SeeDermotg 895 F.2dat 1326 (11th Cir. 1990Q)collateratattack
waiver bars double jeopardy claim on a § 2pB&tionwhen defendant pled guilty
to separate offensgdvoss 2012 WL 1850867at *5 (collateralattack waiver bars
claims of indictment errors in a § 2255 petidon

Alternatively, Claim 1 fails on the merits. Ms. Mollickes not identify
which offense the indictmerharged hetwice. The court assumes thetie
challenge$ow the indictment groups counts together and gives the same label to
different groupsperhas giving the impression that the government charged her
for the same offense multiple timesa multipliatous indictment SeeUnited
States v. Williams527 F.3d 1235, 1241 (11th Cir. 20@8\n indictment is
multiplicitous if it charges a single offense in more than one Eaunat “violates
the principles of double jeopardy because it gives the jury numerous opportunities
to convict the defendant for the same offei)se.

Indeed, the indictment separates the counts for mail fraud into two groups
counts 2255 and counts 75 and 76; the coudntsmoney launderingnto two
groups counts 5668 andcounts 69-74; and the counts for filing false tax returns
into five groups, count 78, count 79, count 80, count 81, and count 82. But the

indictment doesiot charge her twice for the same offense.
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Rather, ach count is a separate offense occurring at separate times and
involving separate transactionshe indictment appropriately chargeschof Ms.
Mollica’s 21 wire transfers aa separate wire fraud courdach of heB6 mailings
as aseparate mail fraud coymtach of hefl9 checkdeposits and electronic
transfersasaseparate money laundering cauamid each of her five false tax
returns a| separatéling a false tax return countSeeUnited States v. Majors
196 F.3d 1206, 1212.14(11th Cir. 1999)“Money laundering is not a continuing
offense. The statutory language and legislative history indicate that each
transaction or transfer of money constitutes a separate ofjgias@ations
omitted); Williams, 527 F.3dat 1241(“Where one scheme or artifice to defraud
involves multiple wire transmissions, each wire transmission may form the basis
for a separate couiit. United States v. Edmonds@18 F.2d 768, 769 (11th Cir.
1987)(“Each mailing in furtherance of a fraudulent scheme constitutes a geparat
violation of the mail fraud statut®; United States v. Morrj0 F.3d 1111, 1113
(11th Cir. 1994)“[Defendantsjwere indicted by a federal grand jury far. four
counts each (one per tax year) of filing and subscribing false personal income tax
returns for 198, 1986, 1987, and 1988

The indictment is namultiplicitousand the collaterahttack waiver bars

Claim 1. The court will DENY Claim bnthese alternative grounds
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2.  The Court’s Consideration of Ms. Mollica’€ooperation at
Sentencing (Claim 8)

Ms. Mollica contends that the court abused its discretion in sentencing her
without entertaining the full facts of her cooperation with the government. (Doc. 1
at 13, Claim 8). As discussed abothe collateratattack waiver bars Claim 8 as a
challenge to her sentenc8eeBarrington, 648 F.3dat 1197 (collaterahttack
waiver bars challenges to the court’s justification of the sentence).

Alternatively, Claim 8 fails on the merits. The court did entertain the full
facts of Ms. Mollica’s cooperation with the governmdmit noted that she
squandered the benefit of that cooperation by committing obstruction of justice
after pleading guilty. (Crim. Do®&9 at 90).And cooperatior-as opposed to the
acceptance of responsibility, which is a separate ground for redusationld
support a downward departure requested by the government itioa im@ught
under U.S.S.G. §K1.1. The government, in its discretion and unsurprisingly, did
not file a 5Kmotion.

In any eveh adefendant who continues in criminal conduct loses the
benefit she otherwise would earn from cooperabioaccepting responsibilityy
violating thelawful subsequent conduct condition of fhlea agreement(See
Crim. Doc. 25 at 23)see alsdJnited States v. Ceper838 F. Appk 834, 835

(11th Cir. 2009)finding that the district court did not err in denying the defendant
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an acceptance of responsibiliduction and enhancing hidfenselevel for
obstruction of justice when the defendaalicited false testimongnd intimidated
an inmateo not cooperate with the government).

The court will DENY Claim &8s waived and meritless

3. Error in the Indictment- Wire Fraud (Claim 13)and Mall
Fraud (Claim 14)

Ms. Mollica contends that the counts for wire fraud and mail fraud failed to
identify how any of her actions affected a finanaatitution. She also alleges
that the wire fraud and mail frawdunts did nbidentify a principabr esablish
Ms. Mollica’s willful participation tosupport ‘a corviction for aiding and
abetting. (Doc. 1 at 14, Claiml3and 14). The ctdteralattack waiver bars
Claims 13 and 14 as challengedher conviction.SeeMoss 2012 WL 1850867,
at *5 (collateal-attack waiver bars claims of indictment errors in a § 2255
petition).

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efenses and objections based on defects in the mmeittmust be raised
before trial! United States. Ramirez324 F.3d 1225, 1227 (11th Cir. 2003Vs.
Mollica did not raise her challenges to the indictment before trial. And because
she ‘asseffis] a defenseldased on defects in the indictmeiitiat was’ in Ms.

Mollica’s view, “clear from the face dhe indictment she ‘waived this issue by
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failing to raise it in a pretrial motion.1d. at 122#28.

Alternatively, Claims 13 and 14 failon the merits.The indictment lists each
transaction thavls. Mollica conducted thatffected dinancialinstitutionby
diverting money to enricherthrough checks drawn on financial institutions
insured by the Federal Deposit Insurance CorporatiGnim. Dcc. 1 at 910, 12-
16); compare withCrim. Doc. 1 at 2425) (the second block of mail fraud counts,
Counts 75 and 76, affected an insurance company, not a financial institétrah).
the government does not needtiege aiding and abetting or identify a priradip
in anindictment to ultimately convidhe defendanof aiding and abettindJnited
States v. Seabrogk®39 F.3d 1326, 1333 (11th Cir. 2016).

The court will DENY Qaims 13 and 14or these alternative grounds

4. Error in Indictment - Using a Fictitious Name or Address
(Claim 15)

Ms. Mollica contends that the indictment chat¢per under 18 U.S.C.
81342, Fictitious Name or Address, but does not offer any evidence that she used
afictitious name or address. (Doc. 1 at 14, Claim 15). Thatawllattack
waiver bars Claini5 as a challenge to her convictideeMoss 2012 WL
1850867 at *5 (collateralattack waiver bars claims of indictment errorsin a §
2255 petition)

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
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‘[d]efenses and objections based on defects in the mmeinttmust be raised
before trial! Ramirez 324 F.3cat1227. Ms. Mollicadid not raise her challenges
to the indictment before trial. And because sk&séls] a defenselbbased on
defects in the indictmenthat was’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waived this issue by failingtraise i in a pretrial motion.”

Id. at 122728.

In any event, Claim 15 fails on the meritecausehe indictment did not
charge her with violatin8 U.S.C8 1342. The indictment lists each instance of
mail fraud “in violation of Title 18, United States Code, Sections 1341 and 2”; that
Is, a violation of 18 U.S.C. § 1341 (mail fraud) and 18 U.S.C. § 2 (aiding and
abetting),not18 U.S.C. 8§ 1342. (Crim. Doc. 1 at 16, 25).

Ms. Mollica misinterprets the indictmenthe court will DENY Claim 1&s
waived and without merit

5. Error in Indictment - Insufficient Factual Basis forMoney
Laundering Charges(Claims 16 and 17)

Ms. Mollica contends that the indictment does not provide a suffibasis
for themoney launderingharges bcause the indictment does sbhbw evidence
of a specified unlawful activityevidencehat sheried to conceal or disguise the
nature, location, source, ownkeis, or control of any proceedst evidence oainy

unlawfultransaction. (Doc. 1 at 15, Claims 16 and Ilt)e collaterakattack
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waiver bars Claims 16 and 17 as challenges to her convicG®Moss 2012 WL
1850867 at *5 (collateralattack waiver bars claims of indictment errors in a §
2255 petition)

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efenses and objections based on defects in the mmeittmust be raised
before trial! Ramirez 324 F.3cat1227. Ms. Mollica did not raise her challenges
to the indictment before trial. And because siseélfis] a defenseldased on
defects in the indictmenthat wag’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waived this issue by failing to raise it in a pretrial motion.”
Id. at 1227-28.

Alternatively,Claims16 and 17 fail on the meritecausan indictment
must only provide a sufficierifictualbasis for theeharge notfor a subsequent
guilty plea or conviction.SeefFed. R. Crim. P7(c)(1) (“The indictment or
information must be a plain, concise, and definite written statement of the essential
facts constituting the offense charged .”); Hamling v. United Stateg18 U.S.
87, 117(1974)(*Our prior cases indicate that an indictment is sufficient if it, first,
contains the elements of the offense charged and fairly informs a defendant of the

charge against which he must defend, and, second, enables him to plead an

acquittal or conviction in bar of future prosecutions for the same offgnged
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theEleventh Circuihas held thaan indictments sufficient if ‘it informs the
defendant of the nature and cause of the accusatrah'if the facts alleged in the
indictment warrant an inference that the jury found probable cause to support all
the necessary elements of the chéardénited Statey. Fern 155 F.3d 1318, 1325
(11th Cir. 1998)

Here, he court finds no deficiency in the indictment’s money laundering
charges. The indictmentdentifiesthe unlawful activitythatproduced thenoney
thatMs. Mollica launderedmail fraudandwire fraud. (Crim. Doc. 1 at 120). It
specifieshow she tried to disguise the nature and control of proceeds: she diverted
federal grant funds, assets, and property of BHC and CACH to financial accounts
that she controlled to enrich herselld. @t 5). And it lists each specific unlawful
transaction. I¢l. at 1718, 20).

So, the indictmentontains*a plain, concise, and definite written statement
of the essential facts constitutifgpch]offense chargetiand thusestablishes a
sufficientbasis fothe money launderingharges SeefFed. R. Crim. P7(c)(1);

United States v. Sehds62 F.3d 1344, 1357 (11th Cir. 20@Bdictment that
statedthe defendantsknowingly and intentionally condujed] a financial
transaction, namely, solgejvelry] for [amount]. . .involving property represented

to be the proceeds of specified unlawful activityin violation of[18 U.S.C. §
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1956(a)(3)(B)—(C)]" supported a charge for money laundering).
The court will DENY Claims 16 and 1ah thesalternative grounds

6. Error in Indictment - Insufficient Factual Basis forAiding
and Abetting Mail FraudCharges(Claim 18)

Ms. Mollica challenges the indictment’s factual basis for mail fraud
regarding the life insurance policies on two grounds: (1) the indictment does not
identify the principal “charged and convicted” of mail fraud; and (2) she did not
commit a criminal act by sending demand for payment letters to Global Life
because she only sought to “establish a deadline for filing a lawsuit.” (Doc. 1 at
15, Claim 18). The collateralttack waiver bars Claiit8 as a challenge to her
conviction. SeeMoss 2012 WL 1850867, at *5 (collaterattack waiver bars
claims of indictment errors in a § 2255 petition)

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efenses and objections based on defects in the mmeinitmust be raised
before trial! Ramirez 324 F.3d at 1227. Ms. Mollica did not raise her challenges
to the indictment before trial. And because sissérfs] a defenselbaed on
defects in the indictmenthat was’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waived this issue by failing to raise it in a pretrial motion.”
|d. at 122728.

Alternatively, Claim 18 fails on the merits. As the court mentioned above
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when addressing Claims 13 and 14, the indictment did not need to identify a
principalto support an aiding and abetting char§eeSeabrooks839 F3d at
1333 And the indictmensufficiently containsa plain, concise, and definite
written statement of the essential facts constituting” the mail fraud aidthg a
abetting chargey specifically statingwhich checksaind letters Ms. Mollica
mailed and how each mailing executed her healtbfraud scheme(SeeCrim.
Doc. 1 at 1316, 21-25); Fed. R. Crim. P. 7(c)(1WJnited States v. Sharpé438
F.3d 1257, 1259 (11th Cir. 200@hdictment that stated the defendaktewingly
devised a scheme to defraud and sent a package containing a checkted
recipientsupported a charge for mail fraud).

Also, the indictment charged Ms. Mollica with mail fraud for sending the
demand letters because she demanded paymémtugiulently procured life
insurance policies-the fact thathedemand letter sought to establish a deadline
for filing a lawsuit is irrelevant.

The court will DENY Claim 1&s waived and without merit

7. Error in Indictment - Aggravated ldentity Theft (Claim 19)

Count 77 ofhe indictment charged Ms. Mollica with aggravated identity

theft “during and in relation to the mail fraud charged in Counts 75 and 76.”

(Crim. Doc. 1 at 25). Ms. Mollica argues that the indictment did not have a
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sufficientfactual basis for mail fraud in Counts 75 and 76, so the indictmeit co
not charge her with aggravated identity thef€ount 77 (Doc. 1 at 15, Claim

19). The collaterahttack waiver bars Claim 19 as a challenge to her conviction.
SeeMoss 2012 WL 1850867at *5 (collateralattack waiver bars claims of
indictmenterrors in a § 2255 petition)

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efenses and objections based on defects in the mmeinitmust be raised
before trial! Ramirez 324 F.3d at 1227. Ms. Mollica did not raise healenges
to the indictment before trial. And because sisseélfis] a defenseldased on
defects in the indictmenthat was’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waived this issue by failing to raise it in a pretrial raotf
Id. at 122°728.

Alternatively, Claim 19 fails on the merits. As the court mentioned above
when addressing Claim 18, the indictmprdvideda sufficient factual basis for
mail fraud, so the indictment could predicate the aggravated identity theft charge
on the mail fraud chargeseel8 U.S.C. § 1028A(a)(1), (c)(5) (permitting a charge
of aggravated identity theft “during and in relation tcdihiraud).

The court will DENY Claim 1%n these alternative grounds
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8. Error in Indictment - Insufficient Factual Basis forFiling
False Tax Returns (Claim 20)

Ms. Mollica contends that the indictment improperly predicateddats
for filing false tax returns counts on deposits held in escrow awaiting the sale of
property. (Doc. 1 at 15, Claim 20). The collatextthck waiver bars Claim 20 as
a challenge to her convictiorseeMoss 2012 WL 1850867at *5 (collateral
attack waiver bars claims ofdictment errors in a 8 2255 petition)

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efenses and objections based on defects in the mmeinitmust be raised
before trial! Ramirez 324 F.3d at 1227. Ms. Mollica did natise her challenges
to the indictment before trial. And because sk&séls] a defenselbaed on
defects in the indictmenthat was’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waived this issue by failingtraise it in a ptrial motion.”

Id. at 122728.

Alternatively, Claim 20 fails on the merits. The indictment states what Ms.
Mollica reported as taxable income and what she should have reported as taxable
income thus presentinga plain, concise, and definite written statement of the
essential factsof filing false tax returns Fed. R. @m. P. 7(c)(1) Ms. Mollica
may dispute the IRS’s calculation of her taxable income, but that does not diminish

the sufficient factual basis for the filing false tax returns counts
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The court will DENY Claim 2®n thesealternative grounds

9. Error in Indictment - Improper Joinder of Mail Fraud and
Aggravated ldentity Theft Counts (Claim 21)

Ms. Mollica contends thdaheindictment improperly joined thige
insurancamail fraud counts and the aggravated identity theft count because these
charges “are totally unrelated[tbe] other chargeand should have been
separated (Doc. 1 at 15, Claim 21 The collaterahttack waiver bars Claim 21
as a challenge to her convictioBeeMoss 2012 WL 1850867, at *Ecollateral
attack waiver bars claims of indictment errors in a 8 2255 petition)

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efenses and objections based on defects in the mmeittmust be raised
before trial! Ramirez 324 F.3d at 1227. Ms. Mollica did not raise her challenges
to the indictment before trial. And because siesels] a defenseldased on
defects in the indictmenthat wag’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waivedthis issue by failingd raise it in a pretrial motion.”
Id. at 122728.

Alternatively, Claim 21 fails on the meritRule §a) of the Federal Rules of
Criminal Procedure pwides that an indictmentiay charge a defendant in
separate counts with 2 or more offenses if the offenses charged . . . are of the same

or similar character. . . .Here,the life insurance mail fraud courdrd the
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identity theft countire of the same or similar character te ¢ither charged.ike
Counts 2255 for mail fraud, Ms. Mollica used mailings to defraud others and
obtain money under false pretenses;mladedfraudulent demand for payment
letters orlife insurance policies ian attempt to obtain $381,100. And the
indictment predicates the aggravated identify theft count ohf¢h@surancemail
fraud counts Ms. Mollica forgedDr. K.T.’s” signature on théraudulentdeath
certificate she sent to the life insurance compd®geCrim. Doc. 1 at 25).So,
the life insurance mail fraud and identify thefiuntsare ofthe same orisiilar
characteils the other counts and were properly joined in a single indictment.

The court will DENY Claim 2Jon these alternative grounds

10. Erroneous Fraud Loss Calculation (Claim 23)

Ms. Mollica contends that the government erroneously dexdaated
approximately $250,000 of fraud loss by bringmagltiplicitouscharges. (Doc. 1
at 15, Claim 23). For Ms. Mollica’s benefit, and consistent with her Claims 24 and
26, as well as her similabjection in her criminal caséhe court construes Claim
23 liberally and assumes that Ms. Moll&ao allegesthat the government
calculated—and the court adoptedthe entireés11 million loss amount in error
The collaterakttack waiver bars ClainB32as a challenge to heentence See

Demello v. United State623 F. Appk 969, 973 (11th Cir. 201%)inding that a
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claim of ineffective assistance of counsel for failure to object to the loss amount
calculation was really a collateraitackon the loss amount and sentence, and thus
was barred by the collaterattack waivey.

But, to the extent that the collateaitack waiver does not bar Claim 23, the
claim fails on the meritsThe Eleventh Circuiteviews thealistrict court’s
determinabn of loss amount for clear error addesnotrequire“a precise
determination of los% Barrington 648 F.3cat1197. Instead, “[afentencing
court need only make a reasonable estimate of the loss, given the available
information.” Id. (quotation omitted). Still, the court must calculate the estimated
loss according to the Guidelinesdsupport its calculation with reliable and
specific evidenceld.

Underthe Guidelines, when the court sentences a defefatamtraud
crime, it mwst increase the defendant’s offeteseel accordingo the amount of
monetary loss the fraud causéd caused a loss greater than $6,500. U.S.S.G.
8§2B1.1(b) TheApplicationNotes provide that the court should measure loss as
“the greater of actual loss intended los$ U.S.S.G. B1.1,ApplicationNote 3
(emphasis added). “Actual Idsmeans‘reasonably foreseeable pecuniary harm
that resulted from the offense,” and, in turn, “reasonably foresepatlmiary

harm” means'pecuniary harm that the defendant knew or, under the
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circumstances, reasonably should have known, was a potential result of the
offense” Id. Notably, the Guidelines do not contemplate loss as what the
defendangained but rathewhatresultedfrom the offense See id.

Here,the PSRcalculaed—and the court adopteda loss amount of “at least
$11,000,000 which carried a 20evel increase under the GuidelindPSR at
177). The court finds no error in this calculatiavls. Mollica stipulatedin her
plea agreement that the fraud scheme in which she was inwea@usdd that loss
amount (Crim. Doc. 25 at 11). She initialed the page of‘Haetual Basigor
Plea” section of the plea agreemtst stated the $11 million loss amount, signed
at the end of the “Factual Basis for Plea” sectiofstipulate[] that the facts stated
above are substantially correct and that the Court can use these facts in calculating
the defendant’s sentence,” amgreedrally at the plea hearing that the plea
agreement stated the factual basis for her plea and that the court could use those
facts in fashioning a sentencé&rim. Doc. 25 at 11, 16Crim. Doc. 4%at 34-35).
And her counseaetoncededt the sentencing hearitigat the entire scheme caused
a loss in excess of $11 milliofCrim. Doc. 89 at 3235).

In addition, as the court fouras toClaim 1, the indictment di not bring
multiplicitous charges, so her allegation of doutdenting loss amousbased on

amultiplicitousindictment fails. And she leaves the court to speculate as to the
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origin or existence of the “approximately $250,000” that the government
supposedlygloublecounted. (SeeCrim. Doc. 1 at 15, Claim 23)Even ifthe court
overestimated the loss amount by $250,000, the loss amount woudctcstiid
$9.5 millionand thuscall for the same&0-level increase SeeU.S.S.G.
§ 2B1.1(b)(1)(K).

Thecourt will DENY Claim 23 on these alternat grounds.

11. The Court’s Failure to Address Ms. Mollica’s Objection to the
Fraud Loss Calculation(Claims 24 and 26

Ms. Mollica contends thahe courtfailed to explain its factual findingsn
herobjectionto the$11 millionfraud loss calculatiom violation of Federal Rule
of Criminal Procedure2. (Doc. 1 at 1516, Claims 24 and 2§. The collateral
attack waiver bars Clais24 and 26 aghallengsto her sentenceSeeMartin,
549 F. Appk at 889 (collateratattack waiver bars challenges to the court’s
treatment of objections to the P8Ra § 2255 petition).

Alternatively, Claims 24 and 26 failon the meritbecausehe court
addressed Ms. Mollica’s objection to the loss amount in detail at the sentencing
hearing In her objections to the PSR, Ms. Mollica argued kigaitloss amount
wasan unspecified amount less than $1,000 &@fsheshould have receiveal
12-levelenhancemerfbr loss amount as opposed to al@@el enhancement

(Crim. Doc. 34 at-813). Shesought to distance herself from several millions of
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dollars the health care fragdusedasseling that she resignddom Synergy on
November 29, 201,@&nd thereafter plyed no role in anyone else’s illegal actiyity
absolvingherself of responsibility for losses greater than sani@own amount
less than $1,000,00Q1d. at 9). She poinedspecifically to$350,00thatshe
assertedhould not be attributed to her because Jonathan Dunning sémather
amount only to hold on his behalfid.). Shealsoclaimedthat the government
doublecounted the $350,00@ithout explaining howand asked the court to
exclude $700,000 from her loss amound.)(

Ms. Mollica’s counsel repeated thbjection at sentencirgndurged the
court to vary downwardly from the guideline range set by the high loss amount
Counsekemphasized howlis. Mollica only pocketed $1.7 millioof the $11
million total loss apparently abandoning the “less than $1,000,000” amount
assertedn her filedobjections Counsel believed that t§d 1 millionloss amount
overstated theeriousnesef the offense and M#&/ollica’s involvement in the
entire fraud He then cited Sentencing Commission commentary, an ABA journal,
and case lawhat he claimed shud persuade the court vary downwardly
because of the disparity between what Ms. Mollica pocketed and the $SR lo
amount. (Crim. Doc.89 at 32-35).

The court pushed baeind asked/s. Mollica’s counsel “about all the other
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millions that she was responsible for shifting from their intended use to uses made
of them by Mr. Dunning and others with his various businesses.” (Crim. Doc. 89
at 39-40). Counsel concedethe point and agredtdatMs. Mollica stipulated to
the $11 million loss in the plea agreement, but he again argued that the court
“ought to take into consideration what an individual profited off of and not use the
whole eleven million in a variance or in a departure situation to say, okay, you took
it all, therefore, you should be punished for the entire anfo(tu. at 40).

The court told counsel that it understood the basis for his objduitause
of the Sentencin@ommission’sconcerns about thexcessivesentences the fraud
loss rulegecommendn some casesBut the court reminded counsel that it could
consider several other factors in determining whether the loss calculation resulted
In an excessive guideline sentence, including the “amount that she was
participating in and was responsible for assisting other people in divedingte
intended purpose.” (Crim. Doc. 89 at 41).

Counsel then moved tas objection to the $350,000 transaction and the
supposed doublecounting of that amountHe repeatedhatthe government
should not attribute the $350,000 to Msolita becausé/ir. Dunning sentit to
her only to hold ifor him. Andcounselargued without evidencethat the

governmentounted the $350,000 amount twice in reaching the $1.7 million
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figure. (Crim. Doc. 89 at 4243). The AUSA informed counsé¢hatthe
spreadsheaet filed under seashowing how the government calculated $1.7
million did not include an$350,000 or $700,000 transactidid. at 64-65). Ms.
Mollica’s counsel did not raise the issue again.

Then, wha imposing sentence, the coagreedwith Ms. Mollicas
counsel’s concerns about the Guidelines loss amountwhles considering that
Ms. Mollica only pocketed $1.7 millioof the $11 million The courstated:

We have someone who admitted being &lvplayer in an
eleven million dollar fraud of money thatas destined to helpoor
people obtain health carénd the diversion of that money interfered
with thatvery needed cause in Alabama.

But then sk only pocketed one point sevemllion dollars of
the deven To think of that being aninor factor just kind of blows
my mind.

But | also haveexpressed this concern befoamd I'm not the
only judge whos had concern, that tlguidelines in calculatio the
offense level based updoss amounts, that tifege kind of askew.
Two hundredninetytwo months forthe financial fraud, and thHat
twenty-four years, thas a heck of a long time to spemdprison for a
nonviolent offense.

And so another starinplacefor me isdisagreement with the
guideline calculations.And | do find that the guidelineange in this
case was properlgalculated and the guiliees are a starting point,
but they are not mandatprand this is one time thatm glad that
theyre notbecause twentfour years, as $aid, | just think is very out
of line.

(Doc. 89 a82). So, contraryto her Claims 24 and 26, the codid explain its
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findings on her objection to the loss amount.

In addition, Ms. Mollica’s‘relevant conduct” for purposes of the loss
amount “include[dRll reasonably foreseeable acts and omissionsheisin
furtherance of the conspiraciedJnited States v. Morary78 F.3d 942, 975 (11th
Cir. 2015)(emphasis addedgiting U.S.S.G. 81B1.3(a)(1)(B)) So, her loss
amount appropriately included the actual or intended loss of the entire conspiracy.

No evidence of doubkeounting existsand though the PSR correctly
calculated the loss amount, the court explained its findingsamal ultmately
agreed with—the basis for Ms. Mollica’s objection to the loss amaulgs as
applied to her The court will DENY Claing 24 and 26on these alternative
grounds.

12. Errorin Indictment - Lack of Proofof Receipt of Federal
Funds (Claim 25)

Ms. Mollica challenges the role that federal health care funds played in her
criminal case with Claims 25 and 2%he directs Claim 25 at the indictment and
Claim 27 at the PSRThe court first addresses Claim 25 and addresses Claim 27
below.

Ms. Mollica contends that the government, in the indictnielid, not prove
any funds received by Movant from Synergy Medical Solutions Inc. (a private

company) or Synergy Real Est&teldings LLC (a private company) were federal

83



funds” (Doc. 1 atl6, Claim 25). Thecollateratattack waiver bars Claim 25 as a
chalenge to her convictionSeeMoss 2012 WL 1850867, at *5 (collaterattack
waiver bars claims of indictment errors in a 8 2255 petition).

Also, Federal Rule of Criminal Procedure 12(b)(2) “clearly provides that
‘[d]efensesand objections based on defects in the imakett’ must be raised
before trial! Ramirez 324 F.3d at 1227. Ms. Mollica did not raise her challenges
to the indictment before trial. And because sissels] a defenselbbased on
defects in the indictménthat wag’ in Ms. Mollica’s view, “clear from the face of
the indictment she ‘waived this issue by failing to raise it in a pretrial motion.”
Id. at 122728.

Alternatively, Claim 25 fails on the merits becauseitiokctment did not
chargeMs. Mollicawith any offense thawould requireproof of receipof federal
fundsto convict her A wire fraud conviction would require proof that Ms.
Mollica “devise[d]. . .anyscheme or artifice to defratdnd ‘transmit[ted]or
causgd] to be transmitted by means of wire .signals. . .for the purpose of
executing such scheniel8 U.S.C. § 1343;seeCrim. Doc. 1 at 8).A mail fraud
conviction would require proof that Ms. Mollicd&or the purpose of executing
such scheme or artificemailed “anymatter or thing 18 U.S.C. § 1341;sge

Crim. Doc. 1 atl1, 24). A money laundering convictiowould requireproof that
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Ms. Mollicaconducted a financial transaction desigfi@dconceal or disguise the
nature, the location, the source, the ownershighecontrol of the proceeds of
specified unlawful activity” or “knowingly engage[d] .in a monetary transaction
in criminally derived property of a value greater than $1Q;00@ U.S.C.
881956(a)(1)(B)(1),1957(a) (seeCrim. Doc. 1 at 1/20). And the aggravated
identify theft and filing false tax returns offenses do not involve the receipt of
funds or perpetuatingfeaudulentscheme to receive fund&eel8 U.S.C.
8§ 1028A; 26 U.S.C7206(1);(Crim. Doc. 1 at 2532). So, to convict MsMollica
of any offense alleged in the indictment, the government would not have to prove
receipt of federal funds.

Further, the court again construes her petition liberally and presumes that
Ms. Mollica intended to also challenge federal jurisdiction over her wires,
mailings, and money transactior8ut the court’s jurisdiction flows from the
“interstate commerce” prong of the wire fraud, mail fraud, and money laundering
statutes.Seel8 U.S.C. §8.341,1343, 195€c)(4). Congress’s constitutional
authorty to regulate interstate commerce granted it legislative jurisdiction to enact
those statutes, which, in turn, granted the district courts the jurisdiction over the
prosecution of violatiomof those statutesSeel8 U.S.C. § 3231Hasner 340

F.3dat 1270; Oliveros 275 F.3cht 1303;Pemberton2014 WL 5112045, at *3
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And the indictment specifically states that Ms. Mollica’s activities affected
Interstate commerce, so the court had proper jurisdict®®aedrim. Doc. 1 at 8,
11,17, 20)

The court will DENY Claim 25 on these alternative grounds.

13. Improper Guideline Range EnhancementFederal Health
Care Offense (Claim 27)

Ms. Mollica contends that the PSR had no basis to assegsiatdffense
level enhancement for committing a “federal bieahre offensetinder the
Sentencing Guidelindsecause her “employer was a privately held company and
[the] government had not proven any funds recebsefher] employer were
designated as federal healthcare funds.” (Doc. 1 at 16, Claim 27). The cellateral
attack waiver bars Claim 27 as a challenge to her senténge.402 F.3cat 1129
(collateralattack waiver bars challenges to the applicatioBesftencing
Guidelines enhancements in a § 2255 petition).

Alternatively, Claim 27 fails on the merits becausiee fact that Ms. Mollica
worked for a private company has no bearing orffégeral health care offense”
enhancemeninder the Sentencing Guidelinehe Sentencing Guidelines require
a 2level enhancement for a “[flederal health care offenseliing aGovernment
health care program” causing a loss togheernment health careqaram

between $1 million and $7 million. U.S.S.G. 8 2B1.1(b)(7)(i). A “federal health
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care offense” includesail fraud and wirdraudrelated toa “health care benefit
program.” 18 U.S.C. § 24)(2) seeU.S.S.G. B1.1,ApplicationNote 1

(““ [F]ederal health care offense’ has the meaning given that term in 18 U.S.C.
824"). And a “health care benefit program” iarly public or private plan or

contract, affecting commerce, under which any medical benefit, item, or service is
provided to any individual, and includes any individual or entity who is providing

a medical benefit, item, or service for which payment may be made under the plan
or contract. 18 U.S.C. § 24(b).

Here,BHC and CACH reeived federal grant funds from the United States
Department of Health and Human Services’ Health Resources & Services
Administration toprovide healtltcarebenefits to the poor and homeleard thus
are health care benefit programs under 18 U.S.C. 8.2&BECrim. Doc. 25 at
7). Ms. Mollica stipulated that she used fraudulent misrepresentatiarnimgs,
wires, and communications to divert those funds to Synergy and IHSA and
ultimately enrich herself. (Crim. Doc. 25 at19). Thus Ms. Mollica stipulated
to facts constituting mail and wire fraud related to a “health care benefit program
andcommitted a “federal health care offense” undes.S.G. § 2B1.1(b)(7)(i) and
18 U.S.C8 24. So, hefederalhealthcare offense enhancement was appropriate.

The court will DENY clain27 on these alternaie grounds
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14. Improper Guideline Range EnhancemenfActing on Behalf
of a Charitable Organization (Claim 28)

Ms. Mollica contends that the court improperly assessed an increase in
offense level under the Sentencing Guidelines for misrepresensinghe was
acting on behalf of a charitable organization because she “worked at a private
company during the entire time of the allegations.” (Doc.16aClaim 28). The
collateratattack waiver bars Claim 28 as a challenge to her sent&nge.402
F.3dat 1129 (collaterahttack waiver bars challenges to the application of
Guidelines enhancements in a § 2255 petition).

Alternatively, Clam 28 fails on the merits becaude fact that Ms. Mollica
worked at a private company is irrelevant to the “acting on behalf of a charitable
organization” enhancement under the Sentencing Guidelines. The Guidelines
require a devel increase in offendevel if the defendant misrepresented that she
was actingor thebenefitandon behalfof acharitableorganizationwhen, in fact,

“the defendant intended to divert all or part of that benefit (e.g., for the defendant
personal gain) U.S.S.G. § 2B1.(b)(9)(A), andApplicationNote 8. The
Guidelines do not exempt defendants who work for a private company.

And thecourtappropriately assess#te enhancement because Ms. Mollica

stipulated to facts establishing that she acted on behalf of a charitable organization.

BHC is a charitable organization because it is aprofit organization that
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provides necost and lowcost health services to homeless and impoverished
people. (Crim. Doc. 25 at 7). CACH is a charitable organization because it is a
nonprofit organization that provides access to primary and preventative health
careto people without regard to their ability to payd.]. And Ms. Mollia
admitted in the plea agreement that she made misrepresentationctmesaled
informationfrom HRSA on behalf of BHC and CACH so that HRSA would
continue to fund the organizations, when, in fabg intended to divert those funds
for herself. [d. at 3-10). Thus, the “aghg on behalf of a charitable organization”
enhancement was appropriate

The court will DENY Claim 28&n these alternaie grounds.

15. Improper Guideline Range EnhancementSophisticated
Means (Claim 29)

Ms. Mollica contends that the court improperly assessed an increase in
offense level under the Sentencing Guidelines for committing an offense involving
sophisticated means because “only checks were written and deposited.” (Doc. 1 at
16, Claim 29). The collateralttack vaiver bars Claim 28 as a challenge to her
sentence SeeFrye, 402 F.3dat 1129 (collaterahttack waiver bars challenges to
the application of Guidelines enhancements in a § 2255 petition).

Alternatively, Claim 29 fails on the merits becauds. Mollicastipulated to

facts establishing thieasis for the “sophisticated means” enhancement under the
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Sentencing GuidelinesThe Guidelines requira 2level increasen offense level

if the offense “involved sophisticated means and the defenuantionally

engaged in or caused the conduct constituting sophisticated.mé&hBsS.G.

§ 2B1.1(b)(10)(C).The ApplicationNotes define “sophisticated means” as
“especially complex or especially intricate offense conduct pertaining to the
execution oconcealment of an offen5eU.S.S.G. § 2B1.1ApplicationNote 9.

For example?hiding assets or transactions, or both, through the use of fictitious
entities, corporate shells, or offshore financial accounts also ordinarily indicates
sophisticateagneans’ Id. For criminal schemes involving several members, as in
Ms. Mollica’s case![t] here is no requement that each of a defendantidividual
actions be sophisticated in order to impose the enhanceRatiter, it is

sufficient if the totalityof the scheme was sophisticatedinited States v.

Ghertler, 605 F.3d 1256, 1267 (11th Cir. 2010)

Here, Ms. Mollica did not just write and deposit chedRsither, a the PSR
notedand as she stipulated in the plea agreement, she transferred at least $11
million in federal grant funds, assets, and property between entities usangty
of accountsand financial transactiortisguisedo appear legitimateShealso
worked in concert with a CEO, comptroller, grant writer, and human resources

director to perpetrate the schenfCrim. Doc. 25 at 913; PSR at  80).Though
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Ms. Mollica mayhaveonly “written and deposited checki®i some instancethe
total scheme used quite sophisticated means to defraud HRSA, divert federal funds
to private entities, conceal the nature of those transactindthen launder th
funds to enrich Ms. Mollica and otherSeeUnited States v. Campbefl91 F.3d
1306, 131516 (11th Cir. 2007)tax fraud offenses involved sophistitedmeans
because the defendant usaanpaign accounts and credit cards issued to other
individualsto conceal fraud).Thus, the “sophisticated means” enhancement was
appropriate.

The court will DENY Claim 2%n these alterniate grounds.

16. Improper Guideline Range EnhancemenfAbusing a
Position of Trust (Claim 30)

Ms. Mollica contends that the coumproperly impose@n increase in
offense level under the Sentencing Guidelines for abusing a position of trust
because shasserts that sievorked for a private company during the entire time
of these allegations.” (Doc. 1 at 16, Claim 30). The collatdtatk waiver bars
Claim 30 as a challenge to her senterfegie, 402 F.3cat 1129 (collateraattack
waiver bars challenges to the application of Guidelines enhancements in a § 2255
petition).

Alternatively, Claim 30 fails on the meritsecausehe “abuse of trust”

enhancement applies to positions of pubhd private trust The Sentencing
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Guidelines require a-2vel increasef “the defendant abused a position of public
or private trust, or used a special skill, in a manner that significantly facilitated the
commission or concealment of the offefise).S.S.G8§ 3B1.3 And the
ApplicationNotes provide that a position of trust tharacterized by professional
or managerial discretiofn.e., substantial discretionary judgment that is ordinarily
given considerable deferentdecause “[pdrsons holding such positions
ordinarily are subject to significantly less supervision than employees whose
responsibilities are primarily nediscretionary in naturé.Id., ApplicationNote 1.
Here,Ms. Mollica served a&£FOfor BHC, performed fiscal dutigsr and
had access to CACH'’s books, had multiple bank accounts and signatory authority
for BHC and CACHand later became CFO for Synergy. (PSR at  83; Crim.
Doc. 25 at 813). Accordingly, shehadsubstantialprofessional and managerial
discretionandthe courtappropriatelyassessed anhancemerfor abuse of a
position of trust.
The court will DENY Claim 3®n these alterniate grounds.

17. Improper Guideline Range EnhancementManager or
Supervisor (Claim 31)

Next, Ms. Mollica challenges her offense level enhancemenbéng a
manager or supervisor of a criminal activitghe contends that she could not have

managedhe criminal activity of a named participant, Sheila Parker, because Ms.
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Parkerworked at a different company. (Doc. 1 at 16, Claim 31). The collateral
attack waiver bars Claim 31 as a challenge to her sentéinge.402 F.3d at 1129
(collateratattack waiver bars challenges to the application of Guidelines
enhancements in a § 2255 petition).

In addition, Claim 31 lacks metiecause Ms. Mollica did not need to
superviseéSheila Parker’s workplace tpualify as a manager or supervisor of
criminal actvity. The Sentencing Guidelinesquirea 3level increase “[i]f the
defendant was a manager or supervisor (but not an organizer or leader) and the
criminal activity involved five or more participants or was otheneisensive’
U.S.S.G8 3B1.1(b). A defendant is a manager or supervisor if, “for exantpe,
recruits others to make his criminal scheme more effective, sets the prices to be
paid for the illegal services, and pays hiscomspirators while keeping a ¢gar
portion of the profits for himself. United States. Hill, 783 F.3d 842, 84@\7
(11th Cir. 2015) (citingJnited States v. Njaw86 F.3d 1039, 1041 (11th Cir.
2004). And the defendant need only supervise one of theastfive participants
to qualify for the enhancementloran, 778 F.3cat979(citing U.S.S.G. § 3B1)1

Here,Ms. Mollica managed and supervised Sheila Pdrietirecting her to
use her authority as comptroller for CACH to wiiteudulentchecks (SeePSR at

1 84) Hill, 783 F.3d at 847 (manager or supervisor enhancement was appropriate
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for defendant who recruited people in his criminal scheme and directed their
services) And the scheme involved five participants: Ms. Molligks. Parker,
Jonathan Dunning, Donyetta Fast@nd Sharon Waltz(ld.). Although Ms.
Mollica contends that the government did not convict all five participants, the
government does not need to secure at least five convictions for the enhancement
to apply. SeeU.S.S.G. § 3B1.1ApplicationNote 1(“A ‘participant’ is a person
who is criminally responsible for the commission of the offense, but need not have
been convicted). So,thecourt appropriately determined ttreanager or
supervisot enhancemerdipplied

The court will DENY Claim 31 on thesd&ernativegrounds.

18. Improper Guideline Range EnhancemenObstruction of
Justice (Claim 32)

Ms. Mollica contends thdhe court improperlymposedanincrease in
offense level under the Sentencing Guidelines for obstruction of justice because
she was nevaronvictedof obstruction of justice(Doc. 1 at 16, Claim 32). The
collateratattack waiver bars Claim 32 as a challenge to her senténge.4®
F.3dat 1129 (collaterahttack waiver bars challenges to the application of
Guidelines enhancements in a 8§ 2255 petition).

In addition, Claim 32 fails on the merits becatis=2level increase for

“obstructing or impeding the administration of justidees not require a
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conviction. U.S.S.G. § 3C1.1. Rather, it requires that a defendant willfully
obstruct‘the administration of justice with respect to tnestigation,
prosecution, or sentencing of timstant offense of convictioh Id. And
defendants can obstruct justice in several different wage, e.gid., Application
Note 4 (isting intimidating a cedefendant or witness, failing to comply with a
court order, and moyas examples of obstruction of justicEhited States v.
Watts 896 F.3d 1245, 1255 (11th Cir. 20X8gfendant obstructed justice by
modifying his tattoos to not match the description of a bank robbery s)jspect
United States v. Hess&800 F.3d 1310, 1331 (11th Cir. 2018gfendant
obstructed justice by attempting to influence his wife’s testimdsyited States v.
Perking 787 F.3d 1329, 1341 (11th Cir. 20X8¢fendant obstructed justice by
failing to appear in court, ignoring court procedures by fipng semotionswhile
he had counsel, and delaying and disrupting court proceeduhydd States v.
Dougherty 754 F.3d 1353, 1361 (11th Cir. 201d&fendant obstructed justice by
attempting to escape custody before trial).

Here,Ms. Mollicaindisputablycommitted ‘bbstructive conduct related to
[her] offense of convictiori While on pretrial release, lse sentdrugs to the
husband of the AUSA on her case and attempted to frame him for distributing

drugs to students. She sent drugsdigdal scalsto her ceconspiratots house in
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an attempt to intimidate afat frame her. She also sent gift cards to the FBI agent
and AUSA on her case atiatenreported them for stealing from hglPSR at

1109). So, the court appropriatewardedheranenhancement for obstruction of
justice

The court will DENY Claim 32n thesealternativegrounds

19. Duplicitous Counting ofEnhancemens (Claim 33)

Ms. Mollica contends that the PSfappropriately applied thel2vel
increase for obstruction of justice to each group of charges, thereby subjecting her
to duplicitous counting of offense level enhancements. (Doc. 1 at 16, Claim 33)
The collaterakttack waiver bars Claim 33 as a challenge to her sentSaee.

Frye, 402 F.3cat 1129 (collaterahttack waiver bars challenges to the application
of Guidelines enhancements in a § 2255 petition).

Alternatively, Claim 33 fails on the merits. The Sentencing Guidelines
require tke court tocombine“[a]ll counts involving substantially the same harm
.into a single Group,” and théfd] etermine the fbense level applicable wach of
the Groups” according to the same rules that the court must follow when
determining the offense level for a single coudtS.S.G. 88D1.2 3D13. The
PSR which the court adoptegroperlydid just that.

The PSR combined the mail fraud, wire fraud, and money laundering counts
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into one Group and then found that Ms. Mollica obstructed justice with respect to
that Group.(PSR at 1 85)The PSR then combined the filing false tax returns
counts into one Group and found that Ms. Mollica obstrugtstiteasto that
Group. (Id. at § 91). Then the PSR combined thie insurancemail fraud counts
into one Group and found that Ms. Mollica obstructed justiceothat Group. (Id.
at 197).

So, Ms.Mollica is correct that an obstruction of justehancement apgel
to three groups of Countsut she is incorrect thateérenhancementsolatedthe
law. The same enhancemsmih Chapter Two and Parts A, B, and C of Chapter
Three of the Sentencirnguidelines which includes obstruction of justicggn
apply toseparate groups of offenseSeelU.S.S.G. § 3D.1.1(a)(2)3D1.3(a)
(requiring courts to applgertainenhancements to each gpaodependent of
enhancements in othgroups);see alsdJnited States v. Abranl71 F. Appk 304,
316 (11th Cir. 2006{rejecting defendantargument that multiple counshould
have been groupathder U.S.S.G. § 3D1.2 because each count involved the same
enhancementsijnited States v. Farj2013 WL 3797339, at *@N.D. Fla. July
19, 2013)false testimony given at trial supported adjustment for obstruction of
justice for two separate couhtsSo, the court did not impermissibly dowadeunt

any enhancements.
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And, even if the court had applied the obstruction of justice enhancement
only to Group 1Ms. Mollica's total offense level of 40 would have remained the
same The adjusted offense level fGroup 1would have been 40(SeePSR at
186). The adjusted offense levéds Groups 2 and 3 would have been 22 and 19,
respectively. $ee idat 1192, 98). So, the highest offense level would have been
40,no increase in offense level would apply under U.S.S3R084,no Chapter
Four enhancement would apply, and no acceptance of responsduilitgtion
would apply, resulting in a total offense level of 48eePSR atff 106). So,even
if the courthaddoublecounted enhancemenitds. Mollicawould havesuffered
no ham and the court would not have committed er®eeUnited States v.

Sarras 575 F.3d 1191, 122@39(11th Cir. 2009)finding that the distct court

did not err in applying a twtevel enhancement because, “[ijn any event, any
alleged error in applying the twlevel enhancesnt was harmless because Sasras
total offense level would have remained the same

In addition, at the sentencing hearing, the court “conclude[d] that the
sentence imposed would have been the same regardless of howl#imesii
issues had been resolved.” (Crim. Doc. 89 at 90). So, again, Ms. Mollica’s
sentence would have been the same even if the court endorsed her preferred

application of the guidelines enhancements.
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The court will DENY Claim 33n these alternae grounds.
20. Upward Departure at Sentencing (Claim 34)

Ms. Mollica contends that the court violated her due process rights by
departing upwairlg from the guideline range. (Doc. 1 at 17, Claim 34). The
written plea agreement expressly exempts this claim from the coHatexek
waiver, but the claim lacks mebecause the court ditbtdepartupwardly. (See
Crim. Doc. 25 at 21).

At the sentencing hearing, after adopting the factual statements contained in
the PSR, the court found that Ms. Mollica’s offense level was 40 and her criminal
history category was one. (Crim. Doc. 89 at 27). Thusgheelineadvisory
range was 292 to 365 monthsiprisonmentplusa mandatoryconsecutive 24
months for the aggravated identity theft courdl.)(

But, for the several reasons stated at the sentencing hesarthgs discussed
in detailbelowfor Ms. Mollica’s final attack on the cotstsentencing explanation,
the court sentenced Ms. Mollica to 180 months plus the mandatory 24 months, for
a total of 204 months (or 17 yearg)lthoughthe sentence was five years longer
thanwhatMs. Mollica would have received had she complied withpllea
agreementhe sentence waeven years leshan the low end of hexdvisory

guidelinerange. (Crim. Doc. 89 at 86%0, the court dithotdepartupwardly;
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rather, itsubstantiallwarieddownwardly
The court will CENY Claim 34asfrivolous.

21. Failure to Explain Sentence and the § 3553(a) Factors (Claim
43)

Finally, Ms. Mollica contends that the court failed to explain its sentencing
decision and the record is “insufficient to determine whether [the] 18 U.S.C. [§]
3553(a) factors were considdré (Doc. 1 at 18, Claim 43). The collateadtack
waiver bars Claim 43 as a challenge to her sentebeeBarrington 648 F.3dat
1197 (collateratattack waiver bars challenges to the court’s justification for the
sentence imposed in a § 2255 petitigk)en, 2016 WL 5376289,t&4 (collaterat
attack waiver bars challenges to the csusalancing of the 18 U.S.C.353(a)
factors).

Alternatively Claim 43fails on the meritbecause the court thoroughly
explained its reasoning for fashioning Ms. Mollica’s sentence and even restated its
rationale within the framework of the § 3553(a) factors. (Crim. Doc. 898031
She may disagreeith her sentence, but that doest meanhersentence violated
the law.

The court began its sentencing explanation by questioning the
appropriateness of the Sentencing Guidelines’ loss amount enhancement as applied

to Ms. Mollica. The court focused on the disparity between the total loss that the
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fraud caused and what Ms. Mollica actually pocketed:

We have someone who admitted being t&lvplayer in an
eleven million dollar fraud of money thatas destined to helpoor
people obtain health care. And the diversion of that money interfered
with thatvery needed cause in Alabama.

But then sk only pocketed one point sevenllion dollars of
the deven. To think of that being minor factor just kind of blows
my mind

But | also haveexpressed this concern before, and I'm not the
only judge who’s had concern, that theidelines in calculating the
offense level based updoss amounts, that they're kind of askew.
Two hundredninety-two months forthe financial fraud and that’s
twenty-four years, thas a heck of a long time to spemdprison for a
nonviolent offense.

(Crim. Doc. 89 at 82).

The courtconsideredt unreasonabland irconsistent with the statutory
purposes of sentencing sentence Ms. Mollica to 24 years based on the loss
amount enhancement when the court “had some very violent offenders that weren’t
looking at that kind of time in prison.”ld.). And the court stated that a-gdar
sentence for Ms. Mollicavould not be a proper use of taxpayer dollars. So the
court decided that substantial downwardariancefrom the guideline range was
appropriate.

Thenthe court looked at how the government would have recommended 120

months, as opposed to 292 months, had Ms. Mollica complied with the plea
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agreement So, the court considered a sentence between 216 and 230 raerghs
mid-range sentencgCrim. Doc. 89 at 83).

Then he court returned thls. Mollica’s continuing criminal conduct and
failure to accept onsibility:

But then | kept coming back to, but she did not fully accept
responsibility in this case, she did not stop her criminal conduct and
she did, in fact, take steps to obstruct justice and certiatdsfered
with the livesof about a handful of people, roughly,-tdor whatever
end she was seeking, whether it was to get the prosecution team
arrested or embarrassed or the charge dropped or whatever.

But that certainly shows a calculating and vindictive person and
not someone accepting responsibility. So that made me think, well,
that range may not be enough.

(Crim. Doc. 89 at 8435).

Based on those factors, and “recognizing that this is not just a straight run
of-the-mill financial fraud case, it's much more complex than that, with a lot of
intricacies to it,” the court considered thatsyear sentence might be reasonable
for the financial fraud offensewhichwould be half the statutory maximums

So, the court imposed a sentence of 180 months plus the mandatory 24
consecutivenonths for the identity theft count, for a total sentence of 204 months
or 17 years (Crim. Doc. 89 at 86).

The court then explained its sentencing decisihin the framework of the

18 U.S.C. § 3553(a) factoré\s shown below tispecifially consideredthe
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nature and circumstances of the offense and the history and characteristics of the
defendarit the need for the sentence tefiect the seriousness of the offense, to
promote respect for the law, and to provide just punishment faffdese’; the

need to‘afford adequate deterrence to criminal agctfl] protect the public from
further crimes of the defendahandrehabilitate the defendarithe kinds of
sentences available”; the Guidelines offense |éWleé need to avoid unwanted
sentence disparities among defendants with similar records who have been found
guilty of similar conduct; and“the need to provide restitution to any victims of

the offensé. 18 U.S.C. § 3553(&))—(7). The court explained:

First, the nature ahcircumstance of thioffense This is--
central to this case is the mampnths, many years evwhich eleven
million dollars was, in essence, stolen from government grants that
wereto be used to provideealth care for the pookVhenour country
is in sudr need of medical treatment fthose who do not have
financial means to obtain it, find that this conduct is especially
egregious.

And then also the fact that althdu{yls. Mollica was making a
nice salary, that was nstifficient for her and that she personally stole
one point seven million dollars.This is one of the largeinancial
fraud cases | have seen in fifteen years.

But | have also taken into account the histoand
characteristics of the defendantJsually when 'm dealing with a
defendant with a criminal historgategory of one, | find a lot of
reasons to bexceptionally lenient, andrh sure that the government
would say unreasonably so at times, but | try \iéople who have a
criminal history category of one &ee that they havanother chance
to demonstrate thahey are, in fact, the good people that their low
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criminal history indicates.

But that is not the case her€his is not aonetime crime. This
is a crime that Ms. Mollicaengaged in over several, several years,
dozens anddozens of entries thatere necessary to carry out this
fraud and to line her pocketBut not only was shengaged in this
financial fraud, at the same time, shelefrauding a- an insurance
company when she took otlite policy on her brothen-law without
an insurableanterest anche -- and then forges a doctersignature.
And then at the same time that sheleading guiltyshés setting up
all these things in motion to, at leadta minimum, cast dispersions
on the character of th@osecution team.

So | find that the criminal history category ohe does not
really reflect the criminal conduct tds. Mollica.

The sentence, | believe, reflects #eriousness of the offense.
| hope it will promoterespect for the law and proviglest punishment
andafford adequate deterrence to criminal conduct.

Also, | think the sentence is needed to protketpublic from
further crimes of the defendant! think her conduct here has
demonstrated that, althoughusually find that that is na factor in
financialcrimes, it certainly is in this case.

| think the punishment will provide her withhe best
correctional treatment in the most effectiveanner and avoid
unwarranted sentence disparitieAnd | emphasize unwarranted.
did take into consideratiotihe sentences thatene referenced in the
defendaris sentencing memo, and | just find in this case that there
some significant disparities from the cases thare listed as
comparable.

| have just never seen a situation whepdaantiff actually pled
guilty and never reallydemonstrated, in my opinion, a lack of
acceptance ofesponsibility or any remorsel have never seen a
situation where a defendant pled guilty and then lashddat the
prosecutors and the Fedeagent prior tasentencing.
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| have seen @me situations where afterwardsfter a plea,
defendarg have acted up a bit but nebeforehand.

But | have also considered the need to provestitution to the
victims. | do hope that théorfeiture amount will satisfy thatBut |

don't know.

| do find that the sentence imposed iseasonable one in light

of the guidelines and thiactors at 18 U.S.C. Section 358B8and |

conclude thatthe sentence imposed would have been the same

regadlessof how the guidelines issues had been resolved.
(Crim. Doc. 89 aB8-90).

This thorough explanation demonstrates that the court consalémdhe
relevantl8 U.S.C. § 3553(a) factors and reasonably justified Ms. Mollica’s
sentence. Hezlaim that the court did not explain itself has no basis in reetityg
may disagree with the sentence imposed, ighovethe court significantly varied
downwardlyfrom the properly calculated guideline rangadrepeatedlycomplain
aboutthe impact oher ongoing criminal condudbutshe cannot meaningfully

challenge the lawfulness of her sentence.

The court will DENYClaim 43 asvaived and withouterit
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[l.  CONCLUSION

All of Ms. Mollica’s claims fail.

Ms. Mollica’s Claim 9 that the court failed to state whethelisimissed
several of the counts against her with or without prejudice is modobtherwise
lacks merit, so the court will DENY Claim 9.

The court had jurisdiction over Ms. Mollica’s case, so the courDENY
Claim 44.

Ms. Mollica entered her guilty plea and the written plea agreement
knowingly and voluntarily, so the court will DENY Claims 2, 7, 11+-3% and
3941.

The government did not breach the written plea agreement, so the court will
DENY Claim 3.

Ms. Mollica entered her guilty plea and the written plea agreement with
effective assistance of counsel, and received effective assistance of aoalise
other respects, so the court will DENDYaims 4-6, 10, 12, 22, 3739, 40,and 42

Finally, Ms. Mollica’s substantive challenges to her conviction and sentence
are barred by the collaterattack waiver in her written plea agreement and/or lack
merit, so the court will DENY Claims 1, 8,431, 23-34,and43.

Having denied all claims for relief, the court will DISMISS Ms. Mollica’s
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§ 2255 petition.The court will enter a separate order consistent with this

memorandum opinion.

DONE andORDERED this 21stday ofMarch 2019

ra
Al & Jo st

KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT

JUDGE
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