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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
KAORI SCHERER,
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V. Case No. 2:18-cv-00125-UJB-K OB

CREDIT BUREAU SYSTEMS,
INC., et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

This matter comes before the court on Defendant the Water Works Board of
the City of Birmingham’sMotion to Dismiss’ (Doc. 9). Plaintiff Scherer alleges
various state law claims against the Board arising out of a delinquent account that
the Board deemed to belong to Ms. Scherer, which it ultimately turned over for
collections. The Board has filed this motion to dismiss on the sole basis that
Alabama’s statute of limitations bavs. Scherer’s claims against it. As explained
below,the court concludes that the Board’s motion to dismiss is due to be
DENIED.

l. FACTUAL BACKGROUND

As alleged in the Complain®laintiff Kaori Sherer purchased a home in

Vestavia, Alabama in June 2014. Upon purchasing the home, Ms. Scherer opened
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an account for water and sewer servioeshe propertywith the Defendant
Birmingham Water Works Board. That account was the first and only adgisunt
Schereopened with the Board for thparticular property. Shalways paid her
monthly bill and never owed any past due amourthemaccount.

However, sometime after purchasing the home, Defer(Ciaulit Bureau
Systems, Incbegan collection activities against Ms. Scherer for a water avef se
servicesaccount that Ms. Scherer contenlis not belong to her. The debt was for
apastdue amount of $46.00 on a second account on the same progectyMs.
Scherer alleges tH&oard incorrecthattributed tcher nameThe collection
activities included reporting the allegddbt on Ms. Scherer’s credit file with
Defendants Equifax and Experian Information Services. The Board cotibands
thissecond account became delinquent in April 26a¢proximately two months
before Ms. Scherer purchased gneperty or opened any account pertaining to that
property.

Ms. Scheremadevarious attempts to dispute the alleged delinquency with
the Board, CBS, and Defendants Equifax and Experian Information Services. The
last dispute in which Plaintiff asked Equifax for the removal of the alleged debt
was April 5, 2017. Despite Ms. Scherer’s efforts, the Board and Credit Bureau

Systems did not ceasigeir attempts to collect on the debt



Unable to convince the Board that the second acabdmtot belong to her,
or toceasats collections effortsMs. Scherefiled her claims against the Board
and the other Defendards January 24, 2018. Her claimgainst the Board
include negligentreckless, and wantatebt collection activitiesandnegligent
reckless, anevantontraining and sup®ision. She als@asserts the Board is
vicariously liable for the improper collection activities of Defendant CBS.

[1.  STANDARD OF REVIEW

A Rule 12(b)(6) motion to dismiss attacks the legal sufficiency of the
comgaint. Generally, the Federal Rules of Civil Procedure require only that the

complaint provide “a short and plain statement of the claim’ that will give the
defendant fair notice of what the plaintiff's claim is and the grounds upon which it
rests.”Conley v. Gibson355 U.S. 41, 47 (195TguotingFed. R. Civ. P. 8(a)). A
plaintiff must provide the grounds of her entitliement, but Rule 8 generally does not
require “detailed factual allegation®gell Atl. Corp. v. Twomb|\550 U.S. 544,

555 (2007) (quotig Conley 355 U.S. at 47). It does, however, “demand[ | more
than an unadorned, Huefendanunlawfully-harmedme accusation.’Ashcroft v.

Igbal 556 U.S. 662, 678 (2009). Pleadings that contain nothing more than “a

formulaic recitation of the elements aftause of action” do not meet Rule 8

standards nor do pleadings suffice that are based merely upon “labels or



conclusions” or “naked assertions” without supporting factual allegmtio
Twombly 550 U.S. at 555, 557.

The Supreme Court explained that “[tjo survive a motion to dismiss, a
complaint must contain sufficient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its faceltjbal, 556 U.S. at 678 (quoting and
explaining its decision imfwombly 550 U.S. at 570).d be plausible on its face,
the claim must contain enough facts that “allow[ | the court to draw the reasonable
inference that the defendant is liable for the misconduct alletygwil, 556 U.S.
at 678. Although “[tlhe plausibility standard is not akiratgorobability

requirement,” the complaint must demonstrate “more than a sheer possibility that
a defendant has acted unlawfullid’

1. ANALYSIS

The sole issue before the court is whether Alabama’s statute of limitations
barsMs. Scherer’s claims agairtste Board.The court first recognizes that “[a]
statute of limitations bar is an affirmative defense, and . . . plaintiffs are not
required to negate an affirmative defense in their compldiatGrasta v. First
Union Securities, In¢358 F.3d 840, 845.Lth Cir. 2004) (ird¢rnal quotation

marks omitted)Also, “a Rule 12(b)(6) dismissal on statute of limitations grounds

is appropriate only if it is apparent from the face of the complaint that the claim is



time-barred.”ld. (internal quotation marks omitte Therefore, a statute of
limitations defense isgenerally not appropriate for evaluation on a motion to
dismiss pursuant tBule12(b)(6.) McMillian v. AMC Mortg. Sers, Inc., 560 F.
Supp. 1210, 1213 (S.D. Ala. 2008).

Because this court sits in diversity, Alabama substantive law, incltiieng
statute of limitations, governs these proceediBgeMississippi Valley Title Ins.
Co. v. Thompsqr802 F.3d 1248, 1251 n.2 (11th Cir. 201&pabama law prowes
a twoyearstatute of limitations for claims of negligence, wantonness, and
vicarious liability. Ala. Code §8-2-38(l), (n). The limitations period begins at the
time the action “accruesBooker v. United Am. Ins. C&00 So. 2d 1333, 1339
(Ala. 1997.

In Alabama, the statute of limitatioeemmencesdn the date the first legal
injury occurs, but not necessarily from the date of the act causing the injury.”
Smith v. Medtronic, Inc607 So. 2d 156, 159 (Ala. 1992)ting Brotherhood of
Locomotive Firemen & Enginemen v. Hamma#0 So2d 832 (1962)).
Therefore, a defendant may take a particular action that eventually injures the
plaintiff, but the plaintiff's cause of action does not accrue until the injury occurs.

Ms. Scherer filed this suit omduary 24, 2018Therefore, @ establishat this

stage of litigatiorthat her claims are untimelthe Boardnust showthat it is



apparent from the face dfs. Scherer'somplaint that her claims accrued before
January 24, 201&\dding further difficulty to the Board’s burdentisefact that
the court mustonstruethepleadings broadly and resolve inferencebim
Scherer'davor at the motion to dismiss sta@ee Levine v. World Fin. Network
Nat'| Bank 437 F.3d 1118, 1120 (11th Cir. 2006).

Ms. Schergs claims are simple. She alleges that the Board erroneously
placed her name on a delinquent water and sewer services account, and then turned
that account over for collections. As a ressiiie endured the painfptocess of the
Defendants’ collection &frts, disputingthe allegedlynaccurate allegationand
the consequens®f havingthe debt reflected dnercredit file with the consumer
credit reporting agencies. For her injuries, Ms. Scherer claims that the “inaccurate
information published by the Defendant Equifax negatively reflected on Plaintiff,
her financial responsibility as a debtor, her credit worthiness, and was published to
third-parties.” (Doc. 1 at 5). She also claims she “suffered physical damage, worry,
anxiety, nervousness, and meraaguish.” (d. at 5).

As noted abovdp be timelyMs. Scherer’s claims against the Board must
have accrued less than two years befordildtethis action on January 24, 2016.

And, her claims accrued on the first date on which she could have maintained a

cause of action against the Board. Therefore, the timeliness of her claiswsrturn



the question of when she first suffered a legal injury. The parties dispute when
exactly that alleged injury occurred

The Board urges that Ms. Scheralkegedinjury occurredvhenher
account ecame delinquent, iapril 2014. If the Board is correct, then Ms.
Scherer’s claims are clearly barred as untimely because they would have been
nearly four years old at the time she filed this suit. However, unless itasespp
on the face of the complaint that Ms. Schergnjsry occurred in April 2014, or
any time before January 24, 2016, then the court must deny the Board’s motion.

The Board has provided no authostypportingts proposition that simply
declaring an account delinquent amounts to a legal injury, and in the absence of
such authority, the coudisagreesAlthough frustrating and annoying Ms.
Schererthe Board's declaration that an account in Ms. Scherer’s name was
delinquent did “not itself constite a legal injury at the time, but the plaintiff's
injury [came] only as a result of, and in furtherance and subsequent development
of” that declarationSmith v. Medtronic, Inc607 So. 2d 156, 159 (Ala.1992). In
such casestliecause of action ‘accrugsind the statutory period of limitations
begins to run, when, and only when, the damages are sustathed.”

Moreover, Ms. Scherer’s complaint does not purport to hold the Board liable

for simply declaring delinquerdn account that did not belong ta héthat were



her case, the Board would have a more compelling argument at this stage.
However, Ms. Scherer is suing the Board for its subsecpffemts toimproperly
collectthe unpaid deldfrom her Thus, the alleged injury occurred at some point
after theBoard determined th&ccount was delinquerdnd began its efforts to
hold her responsible for that debt

Ms. Scherearguesn her response to the Board’s motion to disrthegéshe
suffered no legal injury until the Board began collection effaginst her in
2016—a date that is not found in her complalér complaint states that
Defendant CBSthe Board’s collection agenagported the alleged debt of $46.00
to the credit reporting agenciést some poiritafter Ms. Scherer purchased the
propertyin June 2016(Doc. 1 at 3)Discovery may reveal that tiizefendants’
collection effortdhegar—and, thereforeany legal injurymust have occurred
more thartwo years prior to this suiHowever taking the facts of theomplaintas
true,the Defendats’ collection efforts must have begun at some point between
April 2014 (when the account became delingyemtd April2017 (when Ms.
Scheretast disputed the issue with Equijassiven that windowthe face othe
complaintdoes not revedhatMs. Scheer’s claims necessarily accrued before

January 24, 2016.



The court also disagrees with the Board’s contention that Ms. Scherer’s
claims should be dismissed “because she alleges no other specific dates that she
disputed such debt to [the Board] or its collection agent, other than the vague
allegations that it wasometime afteishe purchased the propefttyDoc. 9 at 3)
(emphasis in original). While a specific date would be helpfdeterminingvhen
the alleged injury occurred/s. Scherer’s failureotincludeonedoes notnvite
dismissalat this stageAs noted above, a plaintiff is not required “to negate an
affirmative defense ifher] complaint.”La Grasta v. First Union Securities, Inc.

358 F.3d 840, 845 (11th Cir. 2004) (internal quotation marks omitted). Also, “a
Rule 12(b)(6) dismissal on statute of limitations grounds is appropriate only if it is
apparent from the face of the complaint that the claim istiareed.”ld. (internal
guotation marks omitted® plaintiff hasalow bar to cleard survive a defendant’s
motion to dismiss pursuant to Fed. R. Civ. P. 12(by(®)ch iswhy “a statute of
limitations defense is generally not appropriate for evaluation on a motion to
dismiss pursuant tRule 12(b)(6)' McMillian v. AMC Mortg. Servsinc., 560 F.
Supp. 1210, 1213 (S.D. Ala. 2008).

The Board has failed to establish that Ms. Scheadiegedinjury forming
the basis of this actiooccurredmore than two years befosée filed this suit

Consequently, the court cannot find that the comptiemonstratethat Ms.



Scherer’s claims are untimely. Although the court recognizes that discovery could
ultimately reveabtherwise, hat determination is reserved for the summary
judgment stage.

V. CONCLUSION

For the reasons explained above,dbert finds that the Board has failed to
show that Ms. Scherer’s claims agaimstre untimely on the face of her
complaint.Therefore, the court WiDENY the Board’s motion. The court will
enter a separate order consistent with this Memorandum Opinion.

DONE this 15th day ofMay, 2018

({WJ.M

KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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