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Thomas H. Phillig asserts claims againsis former employerMindray DS
USA, Inc, for purported violations of the Age Discrimination in Employment Act
(“ADEA”), 29 U.S.C. 88621 et seq.and Alabama state latv.Doc. 1. Allegedly,
Mindray discriminated against Phillip®y subjecting him to a hostile work
environmentand placing him on an unreasonable performance improvement plan,
anddiscriminated and retaliated against him when he complained about the alleged
discrimination by discharging himMindray moves for summarjudgmenton all
claims arguing thaPhillips cannotestablishhis claimsor show that its proffered

reasons fothe discharg are pretextual. Doc23; 25 For the reasons discussed

! The Complaintalso pleads claims for discrimination and harassment based on alleged
violations of theAmericans with Disabilities ActDoc. 1 at 181. However,Phillips voluntarily
dismissed hig®\DA claimsin hisresposeto Mindray’s motion for summary judgment. Doc. 30
at 17, n.6.Becauségrounds alleged in the complaint but not relied upon in summary judgment
are deemed abandonédResolution Trust Corp. v. Dunmar Corg3 F.3d 587, 599 (11th Cir.
1995), the ADA claims are due to be dismissed with prejudice.
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below, Mindray’s motion is due to be granted as to the hostile workrenment
and state law claims. But, because a question of fact exists regarding whether
Mindray’s reason for discharging Phillips is pretextual, the motion is due to be
denied as to the discriminatory discharge and retaliation claims.
l. STANDARD OF REVIEW

Summary judgment is proper “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “Rule 56(c) mandates the entry of summary judgment,
after adequi time for discovery and upon motion, against a party who fails to make
a showing sufficient to establish the existence of an element essential to that party’s
case, and on which that party will bear the burden of proof at ti@lotex Corp.
v. Catret, 477 U.S. 317, 322 (1986). The moving party bears the initial burden of
informing the court of the basis of the motion and proving the absence of a genuine
dispute of material factd. at 323. If the moving party meets that burden, the burden
then slifts to the noAmoving party, who is required to go “beyond the pleadings” to
establish that there is a “genuine issue for triddl’ at 324 (internal citations and
guotation marks omitted). A dispute about a material fact is “genuine” if “the
evidenceis such that a reasonable jury could return a verdict for the nonmoving

party.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).



The court must construe the evidence and all reasonable inferences arising
from it in the light most favorable toglmormovant. Adickes v. S.H. Kress & Co.
398 U.S. 144, 157 (1970). However, “mere conclusions and unsupported factual
allegations are legally insufficient to defeat a summary judgment motiiis' v.
England 432 F.3d 1321, 1326 (11th Cir. 2005})i(gy Bald Mountain Park, Ltd. v.
Oliver, 863 F.2d 1560, 1563 (11th Cir. 1989)). Moreover, “[a] mere ‘scintilla’ of
evidence supporting the opposing party’s position will not suffice; there must be
enough of a showing that a jury could reasonably findHat party.” Walker v.
Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (citiagderson477 U.S. at 252).
. FACTUAL BACKGROUND

A. Phillips’ Relevant Work History at Mindray

Mindray sells patient monitoring and anesthesia machines to hospitals and
medical clhics. Doc. 241 at 4. Phillips worked assalesmanager for Mindrag
anesthesiaor perioperativedivision from 2009 until his discharge uly 2017at
the age of B. Doc. 243 at 9 15 As asalesmanager Phillips’ responsibilities
includedworking with “sales teams to meet and exceed sales quotake number
of anesthesia machines sold inil@gion Doc. 244 at 2. To accomplish that goal,
Phillips found potential leads for new customers “when [he] could,” bptiherily

relied on sales representativaa his regionto find potential leads and sales



opportunities. Doc. 28 at 21222 Phillips thenhelped the representativesith
their initial contact with prospectivaustomers, and he alsonductedraining for
customersand clinical trials in which a hospital or surgical center could try out
Mindray’s anesthesia system. D@43 at9, 18, 23 244 at 2 But,as a sales
managerPhillips did not supervis®r managehe sales representativegho like
Phillips, reported to a regionalanager Docs. 24-2 at 42;24-3 at 9 24-4 at 3

Phillips transferred tdMindray's South CentraRegionin 2015 where he
reported to Mike Hackert, thregional managerDoc. 243 at 21 24. According to
Phillips, Hackert, who was in his sixtiesaminalized Phillips by focusing on the
sales of patient monitoring devices, and by not invittgllips to participate in
conference calls and meetings with sales representatittes region Doc. 243 at
8. The marginalization continued even aftadertretiredin January 20161d. at
6-8. Phillips contends thdthe culture didn’t changeWith Mike Lessick Hackert's
replacementand thatLessick also focused on the sales ofpatient monitoring
machines Id. at 8, 11. In addition Lessickdid notinvite Phillipsto regional sales
meetingauntil August2016 Id.

For2016 Mindray set Phillips’ salegoalatapproximateljtwenty anesthesia

machines per quarter, or eigHtye machines for the year. Docs.-34at 25;24-6

2 The sales representatives were responsible for selling patient manaodnanesthesia
machines, antheir sales goals were defined by dollar amounts rather than the number or type of
machines sold. Doc. 24-3 at 11.



at 2;24-12 at 2;32-1 at2. Sales were down for the South Central Region in 2016,
andthe Regionsold only fortyanesthesia machines that yedess thanhalf of
Phillips’ goal. Docs. 28 at 2728; 24-6 at 2;24-12 at 2;32-1 at 2. The South
Central Region sold the fewest numizé anesthesia machinesmpanywide in
2016,amounting to abow#444,000 less in sales than the next closest region. Docs.
34-3 at 34. Consequentlylessick toldPhillipsthat they needed to work to develop
the sales representatives to do a better jDloc. 243 at 2728. According to
Phillips, it was unfair for Lessiclo hold him responsible for the poor sales numbers
because no one in Mindray’s upper management who had authority over the sales
representatives, including Lessick, encouraged themramote the anesthesia
machinesales and the sales representatives emphasized selling patient monitoring
devices over the anesthesiachines Doc. 243 at 9, 14.

For 2017, Mindray se®hillips agoalto selleighty-six anesthesia machines,
or about twenty machines per quarter. Doc/72at 2. But, in the first quarter of
2017,the South CentraRegionsold only six machire Docs. 246 at 2 24-8 at 2
24-12 at 2 Based on the poor resgjlt_essick placed Phillips on a performance
improvement plariPIP) on April 24, 2017. Docs. Z3at 28; 2412 at 2. The PIP
noted that Phillips had not met his sales goals for any quarter of 2016 or the first
quarter of 2017. Doc. 2412 at 2. Under the PIP, one of Phillips’ immediate

objectives was to “Book an8hip,” i.e., sell,twenty anesthesia machin&s the



second quarter of 20174d. at 3. The PIP informed Phillips that “it is imperative
that [he] work in the field uncovering new business, both with and more specifically
without the sales representats/eand that he “must build significant business on
[his] own . .. .” Id. at 2(emphasis in original) In addition, the PIP warned Phillips
that if his performance did not improve, “additional corrective action will bentak
which may include terminatio” Id. at 3. Phillips understood thitindray could
dischargenim if hedid not meet his goalsDocs. 24-3 at 28 31-1 at 3

Phillips contendsthe PIP set him up for failure because selling twenty
anesthesia machines in the days remaining in the second quarter “was impossible for
any sales manager to accomplish.” Docl3t 4. See alsaloc. 343 at 30.Phillips
complained to Lessick about the purported unfairness oPliRecontending that
Lessick was holding Phillips accountable for sales representatives whom Phillips
had no control over. Doc. dllat 34. In response, Lessick told Phillips that he
cannot rely on the sales representatives to generate sales, and that he needed to do
more independently to find new business. Doe324 31.

AlthoughPhillips’ sales performance improvdee still did not meet his sales
goal for the second quarter of 201Seedoc. 248 at 2. Instead, he sadahd shipped

only twelve machinesld.® After the close of the second quarter, Lessick, Scott

3 In addition to the twelve machines that Phillips sold and shipped in the second quarter,
Phillips daimsthat he bookegendingsales of ten additional machines two entities Doc. 31
1 at 6. But, the document Phillips cites in support of that contention does not actually support
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Dalebout, the Western U.S. Sales Director, and Michelle Thompson, the Human
Resources Directpdecided to discharge Phillips. Doc.-24t 18. According to
Mindray, it made the decision after considering Phillips’ sales in 2015, 2016, and
the first two quarters of 2017 and Lessick asserts that the “South Central
performance related to anesthesia [machine sales] was the worst in the company”
for that time periodld. at 20. At discharge, Phillips was the oldest of the emgites
managers in Mindray'gerioperative divisiohand the oldest member of the sales
team in his region. Docs. Blat 32 38 32-1 at 19; 331 at 19. Mindray replaced
Phillips with an individuatwelve to fifteen years younger than Phillips. Doc131

at 6.

B. The Alleged Harassmat, Phillips’ Complaints, and Retaliation

Shortly after Lessick became his supervigthillips attended a dinner with
Lessick and other sales employees and regional managers who were allegedly all
younger than Phillips. Docs. Z3at 7; 331 at 19. Athe dinneya regional manager

offered a toast to a Mindray employee who was soon to retire. Deg.a41.

Phillips’ claim. See idat 6, 20. A Sales Dashboard dated June 16, 2017 reflects that the South
Central Region booked the sale of eight anesthesia machines to Jefferson Regional, but it als
reflects that eight machines shipped to Jefferson Regiolalat 20. In addition, the eight
machines shipped to Jefferson Regional are included in the twelve makhitigs received

credit for selling. Seedoc. 321 at 2829. And, the Sales Dashboard does not reflect any other
sales booked for the South Central Region, or the sale of two machines to the Execuéixe Surg
Center. Id.

4 Seven ofthe eightsalesmanagers were over the age of forty, and six were over the age
of fifty. Docs. 24-3 at 26; 24-5 at 2.



After the toast, Lessick turned to Phillips and asked in front of the group, “so when
are you going to retire?” Dec243 at 11 331 at 19 The question shocked
Phillips, who responded that he had no intentions of retiring. Dc8. @411.
Phillips claimsthe dinner became awkwar@hdthatafterthe dinner, other Mindray
employeesaskedPhillips about his retirement planfocs. 243 at 11; 331 at 19
Lessick made another agelated comment to Phillips when he placed Phillips on
the PIP, stating, “you’re planning on retiring anyway, aren’t you esone soon?”
Doc. 243 at 12. And, while Phillips was on the PIP, several salesasgpiatives
commented to Phillips, “you’re planning on retiring anyway, weren’'t you?” Doc.
24-3 at 1213.

In June 2017, Phillips complained to Wayne Quinn, the President of Mindray,
about theagerelated comments and the unreasonableness of the PIP. IDbat 3
5, 14. Phillips complained of being “singled out for the lack of effort on behalf of
the entire [South Central] Team,” and wrote that he felt he was “singled out because
of [his] age, especially where Lessick and délvarve repeatedly asked [hifajhen
[he] plan[s] to retire.” Id. at 14. Quinn forwarded Phillipsietter to Lessick,
Thompson, and Dalebout, but did not respond to Philligs.at 5, 13. Instead,
Thompson called Phillips and said she was concerned about the alleged age

discrimindion, but he did not hear anything further from her about his complaint



Doc. 243 at 37. For its partflindray claims thatThompsors investigaion found
thecomplaintunsubstantiatedSeedocs. 242 at 57 24-19 at 4

After Quinn failed to respondPhillips sem another messageto Quinn
expressing concern about Lessick’s failure to support sales of the anesthesia
machinesand stating thaa successfuregion requires the Regional Manager “to
engage and that is not happeningd’ at 17. When Quinnfailed againto respond,
id. at 5 Phillips filed a charge with the Equal Employment Opportunity Commission
(“EEOC), alleging discrimination on account of age and disability. Doe€l 38
17. Less tharthree weeksater, Lessick calledPhillips and, “inan angry voice and
with significant venom, discharged Phillips by telling hinflyou’re done.” Id. at 6.
Phillips contends that Lessiakfered noreason for thalischarg and demanded
Phillips return ofall of hiscompany property immediatelyd. Thereafter, Phillips
filed a second charge with the EEOC, allegifigdraydischargd him inretaliation
for filing his first charge.ld. at 2:23. This action followed.
. ANALYSIS

Phillips asserts claims for age discriminatidrostie work environment
retaliation, negligent and wanton supervision and training, and invasion of privacy.

The court addresses tharties’contentionselated to these claims in tutn.

> Phillips moves to strike the declarations of Steven Strack, Sid Wammack, and Casey
Keith. Doc. 36.Motions to strike summary judgment evidence arlnger appropriateseeFed.
R. Civ. P. 56(c)(2) advisory committee’s notes (2010 amendme&rda)pbell v. Shinsekb46 F.
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A. Age Discrimination Claims

Phillips asserts that Mindray discriminated against himiatation of the
ADEA and the Alabama Age Discrimination in Employment Act (“AADEAHen
it placed Phillips on a PIP arsibsequentlylischarged hin§. Phillips may prove
his claims with either direct or circumstantial evidenderagor v. Takeda Pharma.
America, Inc, 702 F.3d 1304, 1308 (11th Cir. 2012) (citation omitted). “Only the
most blatant remarks, whoggent could mean nothing other than to discriminate
on the basis of age, constitute direct evidence of discrimindtioikarley v.
Champion Inern. Corp, 907 F.2d 1077, 1081 (i Cir. 1990) (alterations in
original omitted) (quotingCarter v. City of Miami 870 F.2d 578, 582 (11th Cir.
1989)). “An example of direct evidence would be a management memorandum

saying, ‘Fire Earley-he is too old.” Damon v. Fleming Supermarkets of Fla., Jnc.
196 F.3d 1354, 1360 (11th Cir. 1999) (quotitayley, 907 F.2d at 1082)In other
words evidence that only suggests discriminatory intent is not direct evidence.

Earley, 907 F.2dat 108182 (citingRollinsv. TechSouth, Inc833 F.2d 1525, 1529

(11th Cir. 1987)) And, “[d]iscriminatory remarks do not constitute direct evidence

App’x 874, 879 (11th Cir. 2013), and the court does not need to consider the declarations to decide
the issues presented by Mindray’s motion for summary judgment. Accordinglip#laithended

motion to strike, doc. 36, and Mindray’s motion for leave to file a response out of time, doc. 40,
are moot.

® Claims asserted unddret ADEA and AALEA have thesame elements arstiandards fo
proof. See Robinson v. Alabama Cent. Credit Uni®®4 So. 2d 1225, 1228 (Ala. 2007);
Dooley v. AutoNation USA Cor218 F. Supp. 2d 1270, 1277 (N.D. Ala. 2002) (citation omitted).
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if they were not related to the challenged employment action or were not made by
the decision maker."Ritchie v. Indus. Stee#26 Fed. Appx. 867, 871 (11th Cir.
2011) (citingStandard v. A.B.E.L. Services, Int61 F.3d 1318, 1330 (11th Cir.
1998)).

Phillips contends that Lessick’'s commenitg., “When are you going to
retire?” andhatPhillips was “planning on retiring anywgdyloc. 30 at 19are direct
evidence of discriminatiorBut, Phillips has failed to sholessick’s questioabout
Phillips’ retirement plans at a dinnar 2016was related to the decision to place
Phillips on a PIP or discharge him2017 Seedoc. 243 at 11 Thus, although the
guestion may have been insensitive and rude, it is not direct evidence of
discrimination. See Ritchig426 Fed. Appx. at 871. And whilessick’s comment
that Phillips was planning on retiring anywanaypresent a closer quest because
Lessick made the comment when placing Phillips on asedeloc. 243 at 12it is
still not sucha blatant remark that can prove discrimination without the need for
an inference opresumption The statementvas not related to Phillips’ aes
performancewhich was the subject dfie PIP, and Phillips does not dispute the
actual sales numbers (only that he was not responsible for the dowtttatn)
prompted his placement on the Ponsequently, Phillips has not provided direct
evidenceof discrimination and must rely on the burdeshifting framework

established inMicDonnell Douglas Corporation v. Greedl11l U.S. 792 (1973),

11



and Texas Dep’t. of Community Affairs v. Burdidé0 U.S. 248 (1981), to prove
his case.See, e.gKragor, 702 F.3dat 1308

Under that frameworlhillips bears the initial burden of establishing a prima
facie case E.g.,Lewis v. City of Union City, Georgi®18 F.3d 1213, 1217 (11th
Cir. 2019) (en bancKragor, 702 F.3d at 1308. If Phillips satisfies this burden, the
burden shifts to Mindray to produce a legitimate,-dtriminatory reason for the
challenged actionAlvarez v. Royal Atl. Developers, In610 F.3d 1253, 1264 (11th
Cir. 2010) (citation omitted). Then, the burden shifts to Phillips to prove that the
employer’s proffered reason is pretext for its actual, discriminatory purplukes.

1. Phillips’ prima facie case of discrimination

Phillips may establish a prima facie of age discriminatiaseby showing
“(1) that [Jhe was anember of therotected group of persons between the ages of
forty and seventy; (Zhat [[nhe was subject to an adverse employment actioth&8)
a substantially younger person filled the position . . . from which [lhe was
discharged; and (4) that [Jhe was qualified to do the job for which she was rejected.”
Kragor, 702 F.3dat 1308(quotingDamon 196 F.3dat 1359). Only the lasttwo
elements are in disput&eedoc. 25 at 1819.

a.  Whether Phillips wagualified

Mindray firstargueghat Phillips was not qualified for his position due to his

purportedly poor sales performance and his failure to meet his sales goals. Doc. 25

12



at 18. Meeing sales targets not synonymous to being qualifiedfter all, a sales
manager can be terrible in her role and yet meesdtes targets based primarily on
the efforts of the sales representativeberregion. Relevant hereMindray does

not dispute that Phillips has over thirty years of experiaa@® expert in anesthesia
machineshelped design the anesthesia machines sold by Ming@sived strong
recommendations from coworkerand that Mindrayrecognized Phillips'sales
ability previously by naming him to the President’s Club, which is the most
prestigious sales award at Mindrayeedocs. 242 at 7274; 24-3 atl13, 15, 24, 28
31-1 at 2 22-27. Viewed in the light most favorable to Phillighis evidenceat a
minimum,creates question of fact regarding whether Phillips was qualified for his
sales manager position.

b.  Whether Mindray replaced Gaines with a sabsially
younger person or treated Phillips differently than
similarly-situatedemployees

Mindray argues nexthat Phillips cannoestablishthat Mindrayreplacel
Phillips with someone outside his protected classtreaed similarly-situated
employees outside Phillips’ protected class more favorably. Doc. 25 atHeS.
court agrees with Mindray as to the claim related to the placement of Phillips on the
PIP. With respect tahis claim, Phillips asserts that Mindrdyeated similarly

situated younger employees (Kyle Cox, Mike Edwards, Jeff Goethe, Michael

Krause, and Kevin Bergin) more favorably by not placing them on a PIP when they

13



failed tomeet their sales goals. Doc. 30 atlB424. The Eleventh Circuit recently
addressed the standard district courts must apply to determine whether a plaintiff
and his comparators are, in fact, similarly situated, holding that “a plaintiff must
show that [Jhe and [his] comparators are ‘similarly situated in all material respects.”
Lewis 918 F.3d at 1224. Countsust apply this standard “on a cdsecase basis,

in the context of the individual circumstances” of the case, considering, among othe
things, whether the plaintiff and comparators “engaged in the same basic conduct
(or misconduct). . . .” Id. at 12Z-28 (citations omitted).“When making that
determination, ‘[the Eleventh Circuit] require[s] that the quantity and quality of the
comparator’'s misconduct be nearly identical to prevent courts from sgoesding
employers’ reasonable decision and confusing apples with orangeské Fowler

v. Orange Cty Fla., 447 F.3d 13191323 (11th Cir. 2006)qguoting Maniccia v.
Brown 171 F.3d 1364, 1368 (11th Cir. 1999)).

Here, although the alleged comparators also did not meet their saleggoals
2016, eab of them sold more anesthesia machines than Philyssnoted above,
Phillips sold only 40 machines in 2016, or 47% of his g&aedoc. 246 at 2. For
their parf Cox sold 52 maching®3% of his goal),Edwards sold 6746% of his
goal) Goethe sold 10{70% of his goal)Krause sold 52 (61% of his goagnd

Bergin sold 7495% of his goal).ld. Thus, the only sales manag&rho sold less

" Mindray discharged Cox for conduct issues in 2017. Docs. 24-2 at 49; 24-3 at 7.
14



than half oftheir sales goal in 2016 were Phillips and Edwards. Asfttipugh
Edwards onlyreached46% of hs salesgoal in 2016, he showed dramatic
improvement in the first quarter of 201s&lling 32 anesthesia machineghich far
exceeded his goal of 23 machinds.. On the other hand, Phillips sold only six
machines in the first quarter of 2017, or 30%isfgoal Id. Based on these sales
numbers, Phillips has not shown that the alleged comparators are shsitlaalgd
to him in all material respects. Moreover, the record reflects that Mindray also
placed younger sales representatives and managdttPserfor not meeting their
sales goalsSeedoc. 321 at 20, 4960. As a result, Phillips has not established his
prima facie case with respect to biacemenbn a PIP, and Mindray is entitled to
summary judgment on this claim.

Next, with respect tothe discriminatory discharge claim, contrary to
Mindray’s contentionthe proper analysis is whethdindray replaced Phillipsith
a substantially younger individual, not whetihindray replacedPhillips with an
individual outside his protected clasSee OConnor v. Consolidated Coin Caterers
Corp, 517 U.S. 308, 313 (19967 he record shows that althoydWindray replaced
Phillips with an individualover the age of 5(he was approximately twelve years
younger than Phillips. Docs. 24at 13; 311 at6. Based on that age difference,
Phillips’ replacement qualifies as substantially youngeiSee Liebman v.

Metropolitan Life Ins. C0.808 F.3d 1294, 1299 (11th Cir. 2015) (finding that a
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replacement who was seven years younger than the plaintiff “qualifies as
substantially younger;)Damon 196 F.3d afl360 (finding that a replacement who
was five years younger than the plaintiff was “substantially youngefhus,
Phillips can establisaprima facie case of discriminatory discharge.

2. Mindray’s Profferel Reason an®retext

Mindray also argues tht Phillips cannot show that its reasofor the
discharg, i.e.,Phillips’ poor performance and failure to meet the PIP sales goals,
arepretextual Doc.18at19-26. Becauséhillips’ allegedperformance issiseare
legitimate, nordiscriminatory reas@yto survive summary judgmerhillips must
raise a question of material fact regardinglihdray's proffered reasmare pretext
for discriminatory intent See Chapman v. A1 Transpd2f9 F.3d 1012, 10225
(11th Cir. 2000) (en bancpamon 196 F.3d at 1361 Phillips can show pretext
“directly, by persuading the court that a discriminatory reason more likelynthtan
motivated Mindray], or indirectly, by showing ‘such weaknesses, implausibilities,
inconsigencies, incoherencies, or contradictionavimidray's] proffered legitimate
reasons for its action that a reasonable fact finder could find them unworthy of
credence.”Paschal v. United Parcel Sey6.73 F. App’x. 823, 825 (11th Cir. 2014)
(quotingAlvarez 610 F.3d at 1265).The factfindets disbelief of the reasons put
forward by the defendant (particularly if disbelief is accompanied by a suspicion of

mendacity) may, together with the elements of the prima facie case, suffice to show
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intentional dscrimination.” St. Marys Honor Ctr. v. Hicks509 U.S. 502, 511
(1993)

Turning to the specifics her&jindray asserts that Lessick, Thompsand
Daleboutmade the decision to discharge Phillips bechissales numbers for the
South Central Region were the lowest in the company for the period from 2015
through the second quarter of 20Phillips argueshesereasons are pretextual
becaus€l) Lessickmanipulated the sales data by using the wrong metrics to make
it appear that Phillips had poor sales figuresLé&3sick set Phillips up for failure
by placing him on an unreasonable RIfh unattainable goal$3) Mindray did not
terminate younger sales managers who did not meet their sales goad | asgiCk
guestioned wherrhillips planned toretire Doc. 30 at7-8, 21-25. The court
addresses these contentions in.turn

a. allegeduse of the wrong metrics

Phillips does not dispute Mindray’s evidence thathad the lowest sales
numbers of any sales manager for the period from 2015 through the first qfiarter o
2017 and soldonly eightynineanesthesia machines during that timfi@oc. 243 at
50. Instead, Phillips quibbles that Lessutiki not consider Phillips’ sales history for
a full threeyear period beforpladng Phillips on aPIP. Doc. 30 at 7. According to
Phillips, Lessick “manipulated Phillips’ sales numbers when he placed Phillips on

the PIP by selecting a time frame that made it appear that Phillips had poor sales
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reallts,” and Phillipsmaintains that hisegion did not have the worst sales numbers
for the period from 2014 through 201&d. at 7-8. Phillips contendsnsteadthat
during that periodthe South Central Regiosold 158 anghesia machines
including sevaty-five in 2014 while the Southeast and Midwest Regions sold fewer
machines Seedocs. 30 at 732-1 at 3 25 Phillips’ reliance on 2014 salesisses
the markbecause Phillips did not transfer to the South Central Region until 2015.
Doc. 243 at24. Thus, the number ahachineghe South Central Regimsoldin
2014 has no bearing on Phillips’ sales performascthe Region’s sales manager
b. alleged unreasonable PIP with unattainable goals

Phillips arguesalso that thepurportedunreasonable naturef the PIP is
evidence of pretextSeedoc.30 at 8,24-25. As noted, the PIP required Phillips to
meet agoal of selling twenty machines in the second quarter of 2017. D&tak4
30. But, becausé.essick gavePhillips the PIRPapproximately three veks in to the
quarter Phillips contends he had only fomyne day8to meethis salegjoal Doc.
30 at 8, 24.Phillips asserts thait is virtually impossible for any sales manager to
sell twenty anesthesia machines in famge days. Seeid. This contention is

unavailing because Mindray had set tlventy sales per quarter goal as far back as

8 Phillips wassalesmanager in the MidAtlantic Region in 2014 and sold onfigrty-six
machines that yeaiSeedocs. 24-3 at 21; 32-1 at 3.

%It is not clear how Phillips calculated this number because more thamioetgays were
left in the second quarter when Phillips received his PIP. Indeed, there arsesigty days
between April 24 and June 30.
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2016 doc. 321 at 2 and set the same quartesbles goals for 2017 befatglaced
Phillips on aPIP. Seedoc. 247 at 2. In factPhillips does nbdispute that his sales
goes did not change drastically from year to yssedoc. 242 at 32 or thathe once
again missed his quarterly targetghe first quarter of 2017, docs.-34at 26; 246
at 2 Given that the PIP set the same quarterly targetl thusPhillips knew at the
start of the quarter he had to sell twenty machines, Phillips’ contention that Mindray
set an untenable goals by purportegilying him only forty-nine days to meet his
second quarter sales goals rings hollow

Phillips also contends that the PIP was unreasonable because it held him
accountable for sales representatives he had no authority over or ability to control.
Doc. 30 at 9, 25As Phillips puts it,Lessick set him up for failurey placing him
onthe PIP because Lessjokho supervised thgales representativesncouraged
themto sell only patient monitoring machines and not anesthesia machines. Daocs.
24-3 at 11, 51; 30 at 9; 31 at 45. And, Phillips citing Gregory Oswalt'$1P,
contends thatMindray did not hold other sales manageesponsible for the
performance of sales representatiwresheir regions Doc. 30 at 16.0Oswalt the
former sales manager fanother egion is five years younger than Phillipghich
gualifies as substantially younger for purposes of the ADBE#&c. 243 at 32. See
also Damon196 F.3d at 1360Mindray placed Oswaltroa PIPin April 2016 based

on his sales performanc®oc. 321 at 20. Phillips asserts thahe PIPdid not hold
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Oswaltaccountable for the performance of sales representatives in his region and
“merely required that [Oswalt] ‘strategically coach’ the sales representaties.”
30 at 16. This contention is belied by Oswalt’'s PNhich like Phillips’,required
Oswaltto meetthe sales goalor his regionfor the first twoquarters of 2016. Doc.
32-1 at 20. Thus, Lessick’s demn toplacePhillipson a PIP requiring hirto meet
his sales goal for the second quarter of 20d&s not show pretext
C. alleged failure to discharge younger sales managers

Phillips also contends that Mindray did miichargeyounger sales managers
for failing to meet their sales goals. Doc. 3Q&t24.As mentioned above, Mindray
placed Oswalbn a PIP in April 2016, and Oswalt’'s PIP required hinmeet his
sales goals for the first two quartefghe yeaby selling fortyfour machines by
end of the second quarter. Doc:-Bat 20. But, Mindray’s sales figures reflect that
Oswalt’s region sold only three anesthesia machines in the second qtiaQé6
for a total of nineteen machines in the first two quarters, or 43&swhlts sales
goal. Id. at 2. However Mindray did not discharge Oswalhdinsteadgave him
additional time to meet his sales g#al.In addition, unlike Phillips, Mindray

ultimately demoted Oswalt to a different position instead of discharging him. Doc.

10 As Mindray notes, by the end of 2016, Oswalt’s region sold ninety anesthesia@sachi
which is above its sales goal for the ye&eedoc. 321 at 2. But, Mindray does not point to
anything in the record to show that any of the sales Oswalt made in thedagidvters of 2016
were pendingbefore the end ahe second quarter, tw otherwise explain why it gave Oswalt
additiona time to meet his sales goal for the year.
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24-3 at 29 This evidence tha¥lindray treated Oswalt, who ssibstantiallyyounger
more favorablythan Phillips is “[e]specially relevant to . . . a showing” of pretext
McDonnell Douglas411 U.S. at 804.
d. alleged age animus via retirement comments

Phillips alsoargues that Lessick’'s comments regarding Phillips’ retirement
plans show pretext. Doc. 30 at-23. As discussed above, Phillips asserts that
Lessick asked him when he planned to retire at a dinner with younger colleagues,
and Lessick commented that Bps was planning to retire anyway @ he placed
Phillips on the PIP Seepp. 8, 11, supra Although these comments do “not rise to
the level of direct evidence of discrimination, and would not be enough standing
alone to show a discriminatory motive, a jury could infer from [them] sombiage
on [Lessick’s] part when [these] comment[s] [are] coupled with other evidence in
the case.” Beaver v. Rayonier, Inc200 F.3d 723, 730 (11th Cir. 1999) (citing
Burrell v. Bd. of Trustees of Ga. Military Coliegl25 F.3d 1390, 1393 (11th Cir.
1997)). And, a supervisor's unsolicited comments and questions ahout
employee’setirement plans could indicate the supervisor “intended to discriminate
on the basis of retirement age . . .Afsobrook v. Fannin Cty.Ga, 698 F. App’x
1010, 1013 (11th Cir. 2017).

Thus, Lessick’s alleged comments about Phillips’ retirement ptangpled

with the evidence that Mindray treat®dwaltmore favorably, arsufficient to raise
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a questiorof fact regarding whether Mindray’'s reason for discharging Phillips is
pretextual. Consequentlhe motion on thaliscriminatory discharge claifails.

B. Hostile Work Environment Claim

Phillips asserts that Mindray subjected him to a hostile work envinoinime
violation of the ADEA and AADEA. To establishs claims Phillips must prove,
in part, thatMindray subjected im to unwelcome harassment, the harassment was
based omisage and thathe harassment was sufficiently severe or pervasive to alter
the terms and conditions of employment and create a discriminatorily abusive
working environment.Cotton v. Cracker Barrel Old Country Store, 434 F.3d
1227, 1231 (11th Cir. 20065ee also Coles v. Post Mater Gen. United States Postal
Serv, 711 F. Ap’x 890, 898 (11th Cir. 2017) (assuming without deciding that cases
decided under Title VII apply to hostile work environment claims asserted under the
ADEA). Additionally, it is a “bedrock principle that not all objectionable conduct
or language amounts discrimination undefthe antidiscrimination laws] Jones
v. UPS Ground Freigh83 F.3d 1283, 1297 (11th Cir. 2012) (quotation omitted).
Rather, “only conduct that is ‘based on’ a protected category, such derrage]
may be considered in a hostile work environment analysis.”

The allegedhostile work environmeritere consists of Mindrayarginalizing
Phillips, placing him on an unreasonable Plignoring his complaints of

discrimination,and “offensive agéased comments . . ..” Doc. 30 at Z&e also
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doc. 1 at 1116. To begin, Phillips testified that he was marginalized because
Mindray focused on sales of patient monitoring devices over anesthesia machines.
Doc. 243 at 11. But, Phillipgoncedes that Mindrayad a similarfocus in other
regions with younger anesthesia sales managers$?fatigs has not produced any
evidence to suggest ththefocus was based on his ageeedoc. 243 at 18, 32, 35.
As for the PIRas discussed above, Phillips’ PIP was similar to PIPs ¢wssunger
sales managemsho did not meet sales goatndPhillips has not shown thage
factored in the decision face him on a PIP. As a result, the court cannot consider
the PIP and Phillips’ testimony that Mindray marginalized him in its aisabjthe
hostile work environment clainSee dnes 683 F.3cat 1297

Next, to determine if the alleged agased comments and Mindragbeged
failure torespomwl to Phillips’ complaints was sufficiently severe or pervasivalter
the terms of Phillips’ employmenthe “court looks to all the circumstances,
including the frequency of the discriminatory conduct; its severity; whether it is
physically threatening or humiliating, or a mere offensive utterance; and whether it
unreasonably interferes with an employee’s work performanckléCann v.
Tillman, 526 F.3d 1370, 1378 (11th Cir. 2008) (internal quotations omittad).
Mindray points out, Phillips has not offered any evidence thatllbged comments
by Lessick and his coworkers interfered witis work, doc. 25 at 26, and Phillips

also has not shown that Quinn’s failure to respond to his complaints interfered with
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his work. In additionnone of the alleged conduct is threatening or humiliating, and
two comments from a supervisor and sporadic comments from cowatieus
retirement plangdo not rise to the necessary severity or pervasiveness requieed for
hostile work environmentlaim. Consequently, Mindray is entitled ssmmary
judgment on the claim.

C. Retaliation Claims

Phillips asserts retaliation claims based on his allegations that Mindray
dischargd him after he complained of age discriminatioMo prevail onhis
retaliation claimsPhillips must first establish a prima facie case by showing “that
heengaged in statutorily protected activity, he suffered a materially adverse action,
and there was some causal relation between the two evadwslér v. Alabama
Dep’t of Transp.536 F.3d 1209, 1213 (11th Cir. 2008) (quotation omittédhe
causal likk element is construed broadly so that ‘[Phillips] merely has to prove that
the protected activity and the negative employment action are not completely
unrelated.” Pennington v. City of Huntsville61 F.3d 1262, 1266 (11th Cir. 2001)
(quotation omittell Phillips may prove this by showing close temporal proximity
between his protected activity and the adverse actibhemas v. Cooper Lighting,

Inc., 506 F.3d 1361, 1364 (11th Cir. 2007) (citation omitted). If he establegshes
prima facie case, the lien shifts toMindray to articulate a legitimate, nen

retaliatory reason for its actions. Then, as with a discrimination claim, the burden
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shifts back td”hillipsto show the proffered reason is pretext forlthedray's actual
retaliatory intent.See Sullivan v. Nat'l R.R. Passenger Cot70 F.3d 1056, 1059
(11th Cir. 1999).

Mindray contends that the retaliation claim fails bec&isélips cannot show
a causal connection between his protected conduct and the adverse Rotto25
at 29. Theecod shows, however, th&hillips complained to Quinn that he thotigh
Lessick singledchim out based on his age and then filed an EEOC charge ten days
later. Docs. 311 at 14; 331 at 17 And, four weeks after Phillips’ internal
complaint, which Quinn forwarded to Lessick, and less than three weeks after
Phillips filed his EEOC charge, Mindray discharged PhillipEven accepting
Mindray’s contention that it only received the EEOC charge after it discharged
Phillips, seedoc. 2419 at 5, a fact that Phillips failed to rebut, the close temporal
proximity between Phillips’ complaint of age discrimination to Quinn and his
dischargeis sufficient to suggest causationSee Thomas506 F.3dat 1364
Moreover, although Mindray had placed Phillips on a B#éfxre his protected
activity, it has not produced any evidence that it decided to discRéitlps before
he engaged iprotected activity. Thus, Phillips has established his prima facie case
of retaliation.

Mindray also argues th&hillips cannot showhat its reason fahe discharg

Is pretext for retaliatory intent. Doc. 25 at 29. But, as discussed above, Mindray did
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not discharge a younger sales ag@ar who presumably had not engaged in protected
activity for failing to meet his sales goals or tequirements of his PIFSeepp. 20
21,supra In addition, Phillips attests that Lessick dischargeaby simply stating

‘in an angry tone and with significanenom ‘You're done.” Doc. 311 at 6.
Viewedin the light most favorable to Phillipghich the court must at this juncture,
this testimony, coupled witMindray’s more favorable treatment of another sales
manageand the close temporal relationship between Phillips’ protected activity and
dischargecreates a question of fact regarding prete Therefore, Mindraig motion

on the retaliation claimils.

C. State Law Claims

Phillipsis now only pursuing claims und@tabama state law for invasion of
privacy and negligent or wanton supervision and training. D&icMindray argues
correctly that Phillips failed to establish essential elements of the claims.

1. Invasion of Privacy

Phillips can establish an invasion of privacy claim by showing Whengful
intrusion into [his] private activities in such a manner as to outrage or cause mental

suffering, shame, or humiliation to a person of ordinary sensibiliti€stdhcombe

11 Phillips voluntarily dismissetlis claimsfor intentional infliction of emotional distress
and interference with contractual or business relationfieu of responding to Mindray’s
arguments for summary judgmte Doc. 30 at 28, n.8. Because Phillips has abandoned these
claims, they are due to be dismissed with prejudiee Rsolution Trust Corp43 F.3dat 599.
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v. New Process Steel, L 852 F. App’x 729, 738 (11th Cir. 2016) (quotiMglsaac
v. WZEWFM Corp, 495 So. 2d 649, 651 (Ala. 1986)). This “has been defined as
the ‘intentional interference with another’s interest in solitude or seclusion, &sther

to his person or to his private affairs or concerns,” and requires the plaintiff to show
“an offensive or objectionable prying or intrusion . . Brisby v. Truswal Sys. Coyp.
551 So. 2d 322, 3224 (Ala. 1989) (quotations omitted).

In this case, Phillips contends that Lessick invaded his privacy by inquiring
into Phillips’ retirement plans and informing Phillips’ coworkers about the PIP.
Doc. 30 at 31. But, asking about an employee’s retirement plans, even in front of a
group, would not cause outrage, humiliation, or shame to a person of ordinary
sensibilities. And, Phillips did not cite any authority suggesting that infornang c
workers aboutanother employee’sallegedly poor work performance or an
improvement plan could be considered an intrusion into a plaintiff's private
concerns, and the court is aware of no such authority. As a result, Mindray is entitled

to summary judgment on the invasion of privacy claim.

2. Negligent and Wanton Supervisiand Training

“To establish a negligent or wanton supervision and trasiaig, [Phillips]
must show that (1) the employee committed a tort recognized under Alabama law;
(2) [Mindray] knew or should have known of the tortious act; and (3) [Mindray]

negligently or wantonly disregarded the employee’s incompeteieason v. Koch
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Foods of Alabama, LLQ013 WL 5441969, at *8 (M.D. Al&ept. 27, 2013) (citing
Armstrong Business Satyinc. v AmSouth BanB17 So. 2d 665, 683 (Ala. 2001);
Stevenson v. Precision Standard, J7&2 S02d 820, 824 (Ala. 1999)). Thuyj] t

Is not sufficient merely to allege, or to show, that the employee acted incompetently.
[Phillips] must establish ‘by affirmative proof’ thfitlindray] actually knew of the
incompetence, or th@Mindray] reasonably should have known of itArmstrong
Business Serv., INAB17 So. 2&t683 (citations omitted).

Phillips argues that Mindray was negligent or wanton in its supervision and
training of LessickQuinn and Daleboubecause it knew, or should have known,
that these supervisors were engaging int@ged harassment and discrimination.
Doc. 30 at 29.As Phillips puts it, he “can prove that [Mindray] committed tortious
behavior by violating the ADEA” and proof of the violation “is sufficient to establish
the underlying tort necessary to support Phillips’s negligent and wanton supervision
and training claim.” Doc. 30 at 30However even if Phillips can establish an
underlying tort, that is not sufficient to establisis negligent and wanton
supervision claim. Phillips must also show that Mindray knew or should have
known ofan employee’sortious conduct andegligently or wantonly disregarded
the condut See Armstrong817 So. 2d at 683

Before addressing those elements of Phillips’ claims, the court first notes that

Phillips has not shown that Quinn and Dalebout engaged in anypasgd
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harassment and discrimination, much less that Mindray should have known about
any tortious conduct by those two individuals. As a result, Phillips cannot show that
Mindray negligently or wantonly supervised or trained Quinn and DaleBaufor
Lessick, in June 2016, Phillips informed Quinn and MindhayLessickand others
repeatedly questi@d Phillips about when hglanned to retire Doc. 321 at 17.
Those questions by themselves do not amount to tortious belssipr 11, supra,
and Phillips has not showthat Mindray had knowledge of any other allegedly
tortious conduct by Lessick prior to Phillips’ dischargén addition, Quinn
forwarded Phillips’ complaint to Lessick and Thompson, and Thompson asked
Lessick and other employees at the dinner about tbgeal questions regarding
Phillips’ retirement. Doc. 249 at 4. According to Mindray, none of the individuals
at the dinner corroborated Phillips’ contention about the retirement questtbns
Based on this record, Phillips has not shown that Minérew or should have
known about tortiousonductby Lessick andlisregardedhe conduct Therefore,
thenegligent or wanton supervision and training claim fails.
IV. CONCLUSION

For the reasons discussed above, Phillips’ motion to strike, doc.n86, a
Mindray’s motion for leave to file a response out of time, did;.are due to be
denied as moot. Mindray’s motion for summary judgment, doc. 23, is due to be

denied as to the claims asserted under the ADEA and AADEA for discriminatory
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discharge and taliation, butis due to be granted in all other respects. A separate
order will be entered.
DONE the 13thday of September, 2019

-—AJ::#-'-Q J"{-Hw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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