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MEMORANDUM OPINION

At the dawn of our nation, Alexander Hamilton adopted the words of the philosopher
Montesquieu and wrote that “there is no liberty if the power of judging be not ssparanh the
legislative and executive powersThe Federalist No. 7&t 465 (Alexandedamilton) (Clinton
Rossiter ed. 1961)Thefounding fathers instituted the separation of powers, wieshat the
very foundation of American democracy, to protect liberty. Occasionally, tredticaeparation
createssituations in which the court muabstainfrom deliveringjudgment, even where it might
wishto interject to respect the structure of our democratic government. This is one such case.

The Raintiffs in this caseaise issues und&r2 of the Voting Rights Act. Howevehe
courtcannot reackhe merits othose issues because it lacks the ability to grarfelthetiffs
effective relief under the facts of the case. This inability to providef relnders the case moot
and, moreover, creates a situation in which any opinion issued by this court would be @ty advis
opinion addressed to the legislature in contravention of the separation of powersoufifss c
power of judging must remain separate fromlégslative power®f creating new

congressional districts, so the courtshdismiss this case asoot and jurisdictionally barred.
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l. Background

Every ten years, the federal government conducts a census that providesstha basi
congressional districtingSee 2020 Census: What is the Census3. Census Bureau,
https://wwwcensus.gov/progransirveysdecennialcensusz020-census/about.html (last visited
Mar. 13, 2019). In 2011, the Alabamadgislature passed Alabama Atb. 2011-518 (S.B.

484), now codified as Ala. Code 8§ 17-14-70, which redrew Alabama’s congressional districts
based on numbers from the 2010 federal cenSesS.B. 484, 2011 Reg. Sess. (Ala. 2011).
S.B. 484 established seven congressional districts throughowtmdalvith one majority-

minority district inDistrict 7.

ThePlaintiffs in this case, ten African American voters residinglebama
Congressional Btricts 1, 2, 3, and,7argue that Alabama’s congressional districts as established
by S.B. 484 violate § 2 of the Voting Rights Act, 52 U.S.C. § 10B9Ipacking” and
“cracking” African American voters between congressional districts tteddfrican America
voting strength.(Doc. 14). ThePlaintiffs allege that Alabama only has one majoritinority
congressional district—iBtrict 7—despite the fact that the African American population in
Alabama is sufficiently numerous and geographically compact to support a seajonitym
minority district. Further, th®laintiffs allege thag 2 of the VRArequiresthe creation of such a
district.

ThePlaintiffs argue that they can show evidencaofariety of factors indicating that
considering the totality of th@rcumstancesilabama’s current congressional districting plan
based on the 2010 federa@Ensussiolates§ 2 of the VRA by impermissibly diluting African
American voting strengtBuch that African Americans have less opportunity to elect

representatives of their choice than other members of the electoratdief, the complaint



requests tat this cour(1) declare the curremlistricting scheme unconstitutioné®) order
adoption of a valid congressional districting plan that includes a second majorayity

district, (3) issue an injunction preventikgabamafrom giving effect to the currerdistrict
boundaries or conducting elections using those boundétjesonduct any legal proceedings
necessary to order a new districting plan that comports with § Z5agchnt any other relief the
court might deem appraopte.

TheDefendant, Alabama Secretary of State John Merrill, filed an areximaitting to
certain of thePlaintiffs’ factual allegations, but denying that Alabama’s constitutional districting
plan violates § 2 of the VRA. (Doc. 17gecretary Merrilkhen filed a motion for judgment on
the pleadings, arguing that jurisdiction lay with a tHresge panel, that th@aintiffs had failed
to establish a viable remedy, and thatRlantiffs’ claims were barred by the doctrine of laches.
(Doc. 27.

This court entered a memorandum opinion and order finding that the case did not require
a threejudge panel to establish jurisdiction because it wad fpilerely under § 2 of the VRA and
did not raise a constitutional challenge to the apportionment ofessignal districts. (Doc.

40). This court then entered a separate memorandum opagidressing the remaining
arguments irSecretary Merrill’'smotion for judgment on the pleadings. (Doc. 52). The court
found that the Rintiffs sufficiently pled the ability to create a second majemiiyority
congressional distridtb defeathe assertion that they had not pled a viable remedy. However,
the court found that, pursuant to the doctrine of ladhesgelay by th@laintiffs in bringing
theirsuitbarred any relief except for declaratory relig¢hus, only declaratory relief remains

available to thélaintiffs at this time



The parties did not file any additional dispositive motions. The Defendant did not raise
the issue of mootness until pretrial conferences and pretrial briefing. (Doc. 79 at 3; dot. 101 a
17-22).

The court held a bench trial in which the Plaintiffs and the Defendant offered argdert
lay testimonyregarding whether Alabama’s congressional districting complies with g2 of
VRA. As part of their casehe Plaintiffs presented expert testimdrgm Mr. William Cooper,

a redistrictingand demographiasxpert,indicating that two majorigyninority dstricts that
complied with traditional districting principlesuld be created in central and south Alabama,
eachwith slightly more than 50% black voting age population. (Doc. 103 atTk®)each those
numbers, Mr. Cooper reconstitutalll of the curent congressional districts except for District 5
in varying ways that allowed him to connect African American population centers

Mr. Cooper testified that, in creating proposed redistricting plans, les pgimarily on
data produced by the Censug®uafter the decennial censugDoc. 103at 15). He went on to
state that his proposed illustrative districtpigns were based on the numbers from the 2010
censusthough he had also looked at some more recent population “estimatest’ 16, 3.

Mr. Cooper described his proposed congressional districting plans and explained why he
believed that they complied with traditional redistricting principles. Mr. Codptdsthat his
plans all had two districts with more than 50% black voting age populatibaugh the black
voting age population in each district was under 52&b.af 81-86). The highest black voting
age population in any of the majority-minority districts in Mr. Cooper’s proposed pks w
51.95%, while the lowest was 50.33%d.Y. Mr. Cooper also testified that he thought a
“reasonable likelihood&xiststhat the African American population in Alabama would support

two majorityminority districts even if Alabamaentto a sixcongressionatlistrict plan after the



2020 census.ld. at 22). In addition to testifying about proposed congressional districts, Mr.
Cooper also testified about socioeconomic disparities between black and white voters

During Mr. Cooper’s direct examination, the Defendant argued that information about
population growth after the 2010 census was not germane to the issues of Alabama’s 2011
districting plans. (Doc. 103 at 38). Over the Plaintiffs’ objection, the courtchgriée the
Defendant and found that information about the population in B@kéd relevance.Id. at 38).
The court later agreed with the caveat that witnesses for the Defendant alsootquesent
testimony about evidence that was not related to the 2011 districting plan ahifsse&ase.
(Id. at 98).

On crossexamination, Mr. Cooper testified that he did matieve that preserving the
cores of existing congressional districts was a traditional districting onte(Doc. 103 at 121).
Regarding the viability of his proposed congressional plans, Mr. Ctegiéied that he had “no
idea”if the Alabama legislature could pass his proposed illustrative plans in 2020{282lse
“it's all speculative” and a possibilityxiststhat the plans would have to be adjusted based on
new census datgld. at 136). He also mentioned that he did not know if his proposed District 7
would need to be expanded or not because it includes Tuscaloosa County, a “fast-growing”
county. (d.) On redirect, Mr. Cooper clarified thebre retention of existing districtsddnot
appear in th&tateReapportionment @nmittee’s guide to redistrictingld( at 137-38).

The Plaintiffs then callethultiple other expert and lay witnesses to testify regarding
racially polarized voting in Alabama, the history of voter suppression in Alalzamenunities
of interestand other relevant considerations necessary to assess the totality afuinesizEinces

in this case.The Plaintiffs rested their case and the Defendant presented multipleowafrhis



expert and lay witnesses seeking to show that Alabama’s current comgaksgsstricting
scheme complies with § 2 of the VRA.

As one of his witnesses, Secretary Merrill called retired Alabama Senatid Géal,
whorecentlychaired the Alabama Lesjature’sReapportionment @nmittee Senator Dial
testified that the Alabama Legislature has consistently understoodvatéseiof the cores of
existing congressional districts to be a traditional districting principle. (D&catBB3-34). A
later expertvitnessfor theDefendantDr. Trey Hood admitted that while the Alabama
redistricting guidelines for the 2000 redistricting cycle mentioned ebeation, the revised
2011 guidelines daoot explicitly reference retaining the cores of existing congrealksthstricts.
(Doc. 107 at 916-18). He also stated that, regardless, an interest in core preservation could not
trumpcompliance witt8 2 of the VRA as a redistricting consideratiofd. &t 918). In answer
to a question regarding whether Alabama appeared to care about core retention fased o
previousdistrictingplans, Dr. Hood stated that “population has to be equalized across
redistricting cycles. That's the chief goal alway¢Doc. 107 at 951).

. Principles of Law

Section 2 of the VRA renders unlawful any stat@hdard, practice, or procedutieat
“results in a denial or abridgement of the right of any citizen of the UnisdsSib vote on
account of race or coldr 52 U.S.C. § 1030&). A statés procedures violate § 2 of the VRA
where the totality of the circumstances shows ‘ttia political processes leading to nomination
or election in the State or political subdivision are not equally open to participlayion
minorities and members of the minority “have less opportunity than other members of the
electorate to participate in the political process and to elect representativeis cfitice.” Id. §

10304b). Dilution of minority voting strength through dispersal or concentration of minority



voters can constitute a violation of § Phornburg v. Gingles478 U.S. 30, 46-47 & n. 11
(1986). In short, a state violates § 2 of the VRA if its districting plan provides lesswppor
for a racial minority to elect representatives of their choice than other medailbeeselectorate.
League of United Latin American Citizens v. PeBE48 U.S. 399, 425 (260).

Section 2 of Article 11l of the United States Constitutlomits the jurisdiction of federal
courts to “cases” and “controversiedJ)'.S. Const. art. lll, § .2 From this limitation arises the
doctrine of justiciability, whichrecognizes the federal judiciary’s unelected stdfugvents
courts from encroaching on the powers of the elected branches of governarehtjijarantees
that courts consider only matters presented in an actual adversarial CoAtéXajjar v.

Ashcroft 273 F.3d 1330, 1335 (11th Cir. 2001). “The doctrine of mootness derives directly from
the caseor-controversy limitation becausan action that is moot cannot be characterized as an
active case or controversy.ld. (quotingAdler v. Duval County Sch. BA.12F.3d 1475, 1477

(11th Cir. 1997).

The Supreme Court has stated that s long been settled that a federal court has no
authority ‘to give opinions upon moot questions or abstract propositions, or to declayggsinc
or rules of law which cannaiffect the matter in issue in the case befofe €hurch of
Scientology of California v. United Stat&®6 U.S. 9, 12 (1992) (quotimdills v. Green,159
U.S. 651, 653 (1895))Stated differeny, a court has no jurisdiction over a meoase, so the
court must consider any issues of mootness before proceeding to the merits of/d blgiar,
273 F.3dat 1336. A moot case must be dismissed for lack of jurisdiction, even wdilebegiéfs
have been filed, oral argument has been held, and nothing remains but the issuance of this
Court’s opinion,” or, as in this case, after testimony has been hdartkd States v. Koblan

478 F.3d 1324, 1325 (11th Cir. 2007).



A case becomes moot when the issues “are no longer ‘live’ or the parties lackya legal
cognizable interest in the outcom@dwell v. McCormack395 U.S. 486, 496 (1969).
Therefore, a court must find a case moot wheteah no longer offer any effective relief to the
claimant! Gagliardi v. TICV Land Ty.889 F.3d 728, 733 (11th Cir. 2018). Furtlzer,
“declaratory judgment devoid ofufficient immediacy and realitgannot render a case
justiciable” Id. at 735 (quotingPreiser v. Newkirk422 U.S. 395, 402 (1975)).

In other wordsa case is moot where the relief requested would not have any “practical
effect on the rights or obligations of the litigant&lanigan’s Enterprises, Inc. of Georgia v.
City of Sandy Spring§eorgia 868 F.3d 1248, 1264 (11th Cir. 2017). A decisiarthe merits
of a moot case constitutes ampermissible advisory opinigh Al Najjar, 273 F.3dat 1336.

IIl.  Discussion

Before the court can addreskether Alabama’s current legislative districting scheme
violates § 2 of the VRAf must determine whether it has jurisdiction or whether it must dismiss
the case as mooSeeAl Najjar, 273 F.3cat 1336. In his pretrial brief, Secretary Merrdirguel
for the first timethat this court’s decision denying injunctive relief based on the doctrine of
laches renderedithentire case moot because conditions will have changed when the state
conducts new districting after the 2020 census. (Doc. 101 aS&8yetary Merrill argusktthat
the congressional districtingan instituted after thepcomingcensus will necessarily reflect
population shifts and perhaps even a change in the number of legislative districte;hathof
would render a declaratory judgment in this daased on the 2010 census advisory at best.
Further, Secretary Merrill assertétat any argument about the effectiveness of declaratory relief
as a benchmark for future legislative plans is rooted in preclearance under § YRAth&hich

no longer applies.



The Plaintiffs’ pretrial bef did not address the issue of mootneSee(generallgoc.
102). Hbwever, afteconducting thdench trialin this casethe court requested supplemental
briefing from the parties on the mootness issue. (Doc. 109). In theitrjpbsiiefing,the
Plaintiffs argue that a declaratory judgment in this case “can prevent diitutren of Plaintiffs
voting strength.” (Doc. 112 at 1-2). The Plaintiffs assert that the Defendantieebtsden of
showing mootness and cannot meet that burden icdbis because a declaratory judgment
would significantly impact Alabama’s 2021 redistrictingecause of limited evidence regarding
population shifts offered at trial, Plaintiffs argue that the Defendant canedtinesburden of
showing that population deographics in Alabama will be sufficiently different after the 2020
census to render this case moot. They go on to assert, however, that the populatioarof Afric
Americans in Alabama has increased since the 2010 census in a way that sugpip@asitbn
that Alabama must have two majorityinority congressional districts. Plaintifiéso arguehat
even without retrogression analysis under 8 5 of the VRA, a declaratory judgmedthagalan
effect on future districting because of Alabanmfasus on “core retention” in redistricting.

In his response to the Plaintiffs’ mootness brief, Secretary Mamilles that a
declaratory judgment in this case would not obligate the Alabagslature talraw new
districts in a particular manner #9021, so a declaratory judgment has no practical effect on the
parties. (Doc. 115 at 7).He elaboratethat a declaratory judgment in this case would only have
the effects the Plaintiffs desiretife opinion were advisory in nature.

The court finds that this case is indeed moot because this court’s decision on the
application of the doctrine of laches, combined with the impending 2020 census, prevents the
courtfrom being able to offeanymeaningful relief to the Plaintiffs. As an initial mattdre t

court addresses the issue of who bears the burden of showing mootness in this case.



Citing World Wide Supply OU v. Quail Cruises Ship Mghe, Plaintiffs assert that
“[t] he burden of establishing mootness rests with the party seeking dismissal.” 802 F.3d 1255,
1259 (11th Cir. 2015) (quotingeta Upsilon Chi Upsilon Ch. at the Univ. of Fla. v. MacHs86
F.3d 908, 916 (11th Cir. 2009)However, research reveals that the issumisso
straightforward.As theBeta Upsiloncase relied upon by the CourtWorld Wide Supplgnd an
abundance of other cases from the Eleventh Circuit show, the burden of showing mootness
typically arises in cases involving mootness under the “voluntary cessation’hdpatrivhich
the party seekindismissal ormootness grounds must show that teasedbjectionable
behavior will not recurBeta Upsilon Chi Upsilon Ch. at the Univ. of 1886 F.3cat 916 see
also, e.g., Socialist Workers Party v. Leab¥5 F.3d 1240, 1247 (11th Cir. 1998) (discussing
the “heavy burden” of demonstrating mootness in cases involving voluntary cesdaiboed
States v. Askins & Miller OrthopaedicsAR.924 F.3d 1348, 1355 (11th Cir. 2018bating that
a party asserting mootness based on voluntary cessation bears a “heavy” amhbierm
burden) In fact, everWorld Wide Supplygeat with the potential reoccurrence of behavior after
an alleged lapse im personanjurisdiction. World Wide Supply OU802 F.3dat 1259(stating
that “the fact that the property had left the district did not moot the appeal becadsstribe
court would again have personal jurisdiction over [the defenddhg attachment were
reinstated).

The fact that mootness is a jurisdictional issue further underculaimsiffs’ argument
thatthe Defendant bears the burden of showing mootimeiss case SeeAl Najjar, 273 F.3chat
1336. The Eleventh Circuit has stated that, because mootness presents a threshdidpatisdic
guestion, a court must consider mootress sponteven if the issue is not raised by the parties

andmustdismiss any case thatd longer presents a viable case or controverBydoks v.

10



Georgia State Bd. of Elections9 F.3d 1114, 1118 (11th Cir. 1995) (quotiPagific Ins. Co. v.
General Development Cor28 F.3d 1093, 1096 (11th Cir. 1994 he instant case does not
involve mootneskecause oé voluntary cessation of behavior by the Defendant, but, rather,
involves developments that may deprive the action of a viable case or controvensforéhe
the court would have been required to consider mootnessfdkenssuenad not been raised o
argued by either partySee id.Becausef the court’s obligation teua sponteletermine
jurisdiction, the courtnustconsider the facts on the record and assess whetlsgliction lies
with this court, regardless of who bears the burden of pidof. even if the burden rests on the
Defendant, the Defendant could make the requisite showing in this case.

The facts in this case combine to show thatcaseano longer presents live issues in
which the parties have a “legally cognizable interest in the outco8ee"Powell395 U.S. 496.
In its decision regarding the application of the doctrine of laches, this court fouldettkelay
by thePlaintiffs in bringing this casbarred them from seeking any injunctive relief. (Doc. 52 at
14). This court found, however, that the doctrine of laches did not bar declaratorgeetiate
the Defendant could not make the requisite showing of prejuthidanding that declaratory
relief was still available to the Plaintiff$yé court noted that “finding the current plan
unconstitutional— it is—would prevent the committee from reusing the plan as the basis for the
2021 plan.” [d. at 14-15).

Upon further conderation of the law and the parti@sguments, the court finds it
necessary to expand upon that statemenstaimgthat a declaratory judgment would prevent
the legislature from using the curremingressional districtinglan as a “basis” for the 2Q
plan, the courteliedona holding from the Eleventh Circuit thepecifically stated that

declaratory relief in a similar situation could prevent the use of an unconstitytiandas a
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baseline for retrogression analysimder § 5of the VRA. Sanders v. Dooly Cty., GR45 F.3d
1289, 1291 (11th Cir. 2001).

The Supreme Court came to the same conclusion in another similaReasey. Bossier
Par. Sch. Bd.in which itdetermined thadn action for a declaratory judgment stating that a
voting scheme was unconstitutional was not moot because the unconstitutional plan had the
potential to be used to evaluate retrogression to obtain preclearance cgusubsoting
scheme under § 5. 528 U.S. 320, 327-28 (2000). In both of those cases, the Court emphasized
that the cases were not moot because the prior schemes, if not found to be unconstitutional
would be used for retrogression analysis undeogthe VRA.

But gnce the decisions in those cases, the legal landsegpeling § Jreclearance has
changed.

Section 5 of the VRA prohibits covered jurisdictions from adopting any retroggessi
districting change that has the purpose or effect of diminishing the ability efaaityigroup to
elect their preferred candidates of @®i52 U.S.C. § 10304(b). Under § 5, no covered
jurisdiction can make a change in voting procedures without first obtaining “preentedrfrom
thefederalgovernment by showing that the proposed districting plan did not result in
“retrogression” that diminishedrainority groups proportionate strength such that the group no
longer maintained its ability to elect candidates of its chdgteelby Cty., Ala. v. Holdeb70
U.S. 529, 535, 549 (2013). Thus, the retrogression analysisfpréclearance requséhe
direct comparison of a new proposed districting piah the previous planBut, as the parties
agreed in their proposed principles of ldlag 8 5 retrogression analysis and the need for a
“benchmark” no longer applgfter the Supreme Court’s deois in theShelby Countgase See

Shelby Cty., Ala570 U.S. 529; (doc. 94 at 12).
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Because 5 preclearance no longer applies in Alabama, the squmtvious statement
abouta declaratory judgmerpreventing the use of the current plan as a basis for the 2021
redistricting—a statement relying on a case involving a retrogression basealarees little
practical weight. Without the strictures and procedures provided by § 5—which dequire
comparinga new districting plan to an old districting plemnavoid retrogressionfe legaly
mandatedeasorexists tatreat Alabama’s curremmongressional districting plasa “baseline”
or “basis”for thenew districting plarthat will go into effect after the 2020 census. Further, a
finding in this case that a declaratory judgment would have a practical effect becaussefiss
a baselindor a future plan would go beyond the current jurisprudence of both the Supreme
Court and the Eleventh Circuit, which places an emphasisbaetgogression analysis as the
reason that a declaratory judgment regarding a current voting schemetitioédd e a practical
effect on the litigants.

The Plaintiffs attempt to sidestep tlBi% issueby arguing that if the court issues a
declaratory judgment stating that the current congressional map “dilutearAioerican
voting strength in central and southern Alabama in violation of the Voting Rightthadtate
will remedy that dilutionwhen it redraws the congressional map following the 2020 census.”
(Doc. 112 at 3). They argue that, if this court issues declaratory reliefatbeviit not be able
to use the current map as a “starting point” for redrawing the new congiassisticts.

However, without a requirement for a comparisbuistricting plans for retrogression purposes,
the tenuous connection between Alabama’s current districting plan and the upcominga021 pl
simply does not support such an extensiothefhigherCourts jurisprudencebecause of the

differing factual circumstances that will necessarily underlie the 20d 2@21 districting plans.
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The Plaintiffs argue that the record contains insufficient evidence of tleeirbff
conditions between the 2011 districting and the upcoming 2021 districting to show moditness.
is true that, at trial, theourt agreed with thBefendaris motion tolimit the admission of
specific evidence of pof010 population shifts as irrelevant. (Doc. 103 at 38). Even so, the
record reveals that treonditions underlying the current 2011 congressional districting plan are,
at leastvhen viewed withirthe framework o€ 2 of the VRA, sufficiently different from the
circumstancesf the upcoming 2021 districting plan to render this case moot.

Electoral districts expire every ten years because the federal governmantts@dew
census, which the state then uses to create an updated redistrictin§e#e2020 Census: What
isthe CensusJ.S. Census Bureau, https://www.census gagramssurveysdecennial
censusz020¢ensus/about.html (last visited MaB, 2019). It does not take a census skdr to
recognize that thgovernment conducts these periodic ceesardredistricting because
populations and their distributions changee id. The parties acknowledge these population
changes in their stipulated facssating that “Alabama’s population shifts between every census”
andagreeing that Alabama’s African Amean population grew by around 5% between 2010
and 2017. (Doc. 95 at 11 47, 51).

Theserelatively abstract and limitechangesn circumstance between redistrictings
might not be significant ia mootness analysigere it notfor the extremely factually specific
nature of § 2 vote dilution cases. As the Eleventh Circuit not2d:aSes alleging vote dilution
are“inherently factintensive” Nipper v. Smith39 F.3d 1494, 1498 (11th Cir. 1994)he fact
intensive nature of § 2 inquiries springs in large part fronfabtigbasedshowing necessary to
prove a violation of 8 2ptshow that a particular districting plan violage?2 of the VRA, a

plaintiff must show effective vote dilution by establishing three threshold esgeirts, or
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“preconditions,” originally set forth imhornburg v. Gingles478 U.Sat48-51. One thing that
a plaintiff must show to succeed on & glaim isa geographically compact minority population
sufficientto constitute a majority in a single memlengressionadistrict Id.

This showing required under the fifsinglespreconditioncan be extremely delicate and
numericalin naturethe plaintiff must be able to show a minoniyting age population of more
than 50%in a proposed election district that is sufficiently compact, meaning that it takes “
account ‘traditional districting principles such as maintaining communities ofshiand
traditional boundaries.Bartlett v. Strickhnd 556 U.S. 1, 18 (2009Abrams v. Johnsob21
U.S. 74, 91 (1997) (quotingush v. Vera517 U.S. 952, 977 (1996) (plurality opinion)).

The delicacy of the redistricting calculus shows in the facts of the insts@t dhe
Plaintiffs presented expert testimony asserting that they could make semably compact
majority-minority congressional districtearious ways, buall of thePlairtiffs’ proposed
districting plans had two districts in which Africé@mericans exceeded 50% of the population
of the proposed majoritgainority districtsby only razorthin marginghat were less than 2% and
often less than 1%. (Doc. 103 at 81-86). Further, the parties argued strenuously about whethe
thePlaintiffs’ proposedlistrictswere sufficiently compact.

The narrowness of thmimericalmarginsin the proposed plans and the heatedness of the
compactness debaterves to emphasize thaty change to the population makeup and
distributionin Alabama will fundamentally change the districting calculliee 2021 census will
reveal new population statistics and there is simply no way to be at all confideestiexially
in light of the bae majorities that the Plaintiffs were able to put forth for their proposed
majority-minority districts, the new statistics will allow for districting similar to the current

legislative districting plan or similar to the Plaintiffs’ proposed plans.
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Some of the Plaintiffs’ testimony even glancingly acknowledges this KictCooper
testified about the “reasonable likelihood” that Alabama could sustain two majoriority
districts if, as he admitted was possible, Alabama went to-disirict corgressional plan. (Doc.
103 at 22). Mr. Cooper also admitted that Tuscaloosa County is “fast growing” and that his
proposed districting plans were speculative and might have to be adjusted baseaensusw
data. (Doc. 103 at 22, 136). This testimony shows the lack of certainty regarding Wwhat wi
happen with the upcoming census and emphasizes the fact that it will createaatnaiv f
background against which redistricting must be performed.

In short, even if this court were to find tdabama’scurrentcongressional districting
plan violates § 2 of the VRA, that finding would be based on such specific population numbers
and distributions that the inevitable change brought by the upcoming census wouldhrender
finding obsolete and of no import.

The Plaintiffs attempt to assert teffectivenes®f a declaratory judgment by arguing
that a finding that the current congressional districting plan viokagewould provide &#asisfor
the future redistricting plan because of the state’s intere@staining the cores of existing
congressionallistricts. Thisargument fal prey to the same issues discussed above. Whether
the state can or cannot retain the cores of its current congressional didtiietsomplying with
§ 2 of the VRA will depend entirely on the population statistics shown by the 2020 census.

As an initial matter, to what extetiite Alabama Legislature considexse retentioras a
redistricting principlés not clear Mr. Cooper argued that core retention is not a traditional
redistricting principle and the redistricting guidelines in Alabama do not explwghtion core
retention, but Senator Ditdstifiedthat the Alabama Legislature has consistently considered

core retention when redistricting. (Doc. 103 at 121; doc. 107 at 916-918). Even giving
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Plaintiffs the benefit of the doubt—or, more accurately, giving their currgaotreent the benefit
of the doubt, as they originally took the positibat core retentin is not a traditional districting
principle—the issuance of a declaratory judgment in this case lacks sufficient pracecateff
avoid mootness.

The2021 congressional redistrictiimg Alabamawill ultimately be determined by two
things: thenew 2020 census data and the governing I&oeth the data and the law render any
declaratory judgment by the court at the current juncture moot. As discussedthbmpecifics
of the “factintensive”§ 2 analysis will change with the arrival of the new census information.
SeeNipper, 39 F.3dat 1498. As Dr. Hood testified, population equalization across redistricting
cycles is “the chief goalih redistricting after a new census, and that will depend entirely on the
census data(Doc. 107 at 951).

Another piece of Dr. Hood'’s testimony provides further context: an interest in core
retention cannot trump compliance with the VRAd. &t 918). Regardless of Alabama’s current
congressional districting plasr any decision by this couirt this case§ 2 of the VRA bindshe
Alabamal egislature and th2021redistricting processSee Abbott v. Pergt38 S. Ct. 2305,
2315 (2018) (noting that a state is “required to comply” with § 2 of the VRA). Further, the
Plaintiffs admit that “the state’s redistricting guidelines have consistentlyreefjiinat any
congressional plan adhere to the Voting Rights Act.” (Doc. 112 dit®refore, all of the
Plaintiffs’ arguments about a declaratory judgment in this case remedying Yoterdilution
under 8§ 2nerelyask the court toeiteratean obligation already incumbent upon &labama
Legislature. Because this request for relief effectidelylicates a standing obligation
established bZongressa declaratory judgment in this case would have no “practical effect” on

the rights or obligations of thgarties and the case is mo&eeFlanigan’s Enterprises, Inc. of
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Georgia,868 F.3dat 1264. The court finds the requested relief similar to an “obelathe-
injunction,” and, thus, finds it similarly not to be countenandddghey v. JMS Dev. Cor8
F.3d 1523, 1531 (11th Cir. 199@}ating that appellate courts will not countenance injunctions
that merely require someone to ‘obey the lgw”

Further, the 2021 redistricting completed after the 282Guwill be subject to a new
§ 2 challengen which a courtan effectively evaluate the specifics of the mistrictingplan
andassess compliance wi§2. Moreoversucha case could be brought without the delay that
foreclosed injunctive religh this case Accordingly, this case does not fall into the exception to
mootness focases “capable of being repeased evading review.” Al Najjar, 273 F.3dat
1336. Even if the sam& 2 controversy were to occur upon redistricting and involve the same
parties, théPlaintiffs would havenore than adequate tinhe fully litigate the issue with the
benefit of the specifically applicable factual background.

At this stageof the current congressional districting in which a new districting cycle
looms on the horizon and tiéaintiffs haveonly the hope ofieclaratory relieas to the current
districting schemghis asefails to present a live controversgeePowell 395 U.Sat496. The
parties have no cognizable interest in the outcohtlke casdecause-based on the
unavailability of injunctive relief, theevitable change in census numbers, and the binding
nature of § 2f the VRA—the court cannot offer effective relief, asleclaratory judgment will
have no immediacy or realityseeGagliardi, 889 F.3cat 733. To the extent that the Plaintiffs
wish this court, without knowledge of what the upcoming census will loririige ability to take
action to simply inform the Alabambegislaturethat it should creat®vo majorityminority
districtswhen itnext conducts redistrictinguch an opinion would be impermissibly advisory.

SeeAl Najjar, 273 F.3cat 1336.
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V. CONCLUSION

This court chooses to heed Mr. Hamilton’s exhortation from long ago urging the
safeguarding of liberty through the separatiothefpowersof judgmentand legislabn. The
power to draw new congressional districts belongs té\thleama legislature. The courts can
analyze the legality of the Alabarhagislature’s choiceand even perhaps remedy them when
those choicesulminate in specific controversidsat allowthe courtgo appropriately grant
relief. Thiscase does not present such a controversy. Accordingly, the couthisdase
MOOT andDISMISSESIT WITHOUT PREJUDICE for lack of jurisdiction

DONE andORDERED this 17th day ofMarch, 2020.

A

L PR , )
A s/ & G e A
KARON OWEN BOWDRE
UNITED STATES DISTRICT JUDGE
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