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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
THOMASE. REYNOLDS, as Trustee,

Plaintiff,

BEHRMAN CAPITAL IV L.P,etal.,

]
]
}
V. ] 2:18-cv-01453-ACA
]
]
]
Defendants. ]

MEMORANDUM OPINION AND ORDER

This matter comes before the court on Defendant Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.’s (“Mintz Levin”) motion for summary judgmetoc.

40).

Mintz Levin is a lawfirm that represented Atherotech, Inc., a laboratory that
conducted testing on blood cholesterol levelsee Doc. 22 at 3 9). Atherotech,
Inc., and its holding company, Atherotech Holdingkc. (collectively,
“Atherotech”),declared bankruptcy in Men 2016. In re Atherotech, Inc., case no.
16-br-90970OM7, Doc. 1 (N.D. Al. Bankr. March 4, 2016)n re Atherotech
Holdings, Inc., case no. 1:r-910TOM7, Doc. 1 (N.D. Al. Bankr. March 4, 2016).
Mintz Levin filed a bankruptcy claim against Atherotech, Inc. for $181,397.99 in
unpaid legal fees.In re Atherotech, Inc., case no. 1:6r-909-TOM7, Doc. 1162

(N.D. Al. Bankr. Sept. 26, 2017).
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The bankruptcy court appointé&daintiff Thomas Reynolds as the trustee of
Atherotech’sestates.See In re Atherotech, Inc., case no. 1-6r-909TOM7, Doc. 7
(N.D. Al. Bankr. March 7, 2016)n re Atherotech Holdings, Inc., case no. 1&r-
910-TOM7, Doc. 40 (N.D. Al. Bankr. August 11, 2016). In March 2018,
Mr. Reynolds as trustee for Atherotech’s estatBled suit against a number of
defendants, including Mintz Levin. (DocJ2at 9). Mr. Reynolds alleges that Mintz
Levin’s legal advice to Atherotech was (#9gligent (“Count One”); (2& breach of
the contract between Atherotech and Mintz Levin (“Count Three”); areh(8hjust
enrichment for Mitz Levin (“Count Four”)! (Doc. 22 at 1415). He also objest
to Mintz Levin’s bankruptcy claim (“Count Two”).ld. at 12-13).

The courtGRANTS Mintz Levin’'s motion for summary judgmemn all
counts Mr. Reynolds has not presented evidence creating a genuine dispute of fact
about whether Mintz Levin’s legal advice was unreasonableg cannot prevail on
his negligence claim. MReynoldsalso has not presented any evidence that Mintz
Levin failed to perform its duties under the contracthe cannot prevail on his
breach of contract claimAnd because MrReynolds has not presented any evidence

that Mintz Levin’'s enrichment was unjust, he cannot prevail on his unjust

1 The amended complaint titles the unjust enrichment claim: “Coun#illernative Claim
for Unjust Enrichment.” (Doc. 22 at 14). But the amended complaint alreadythad eount;
accordingly, the court will refer to this count as Count Four.



enrichment claim.Finally, because all of MiReynolds’substantive claims against
Mintz Levin fail, he cannot prevail on his objection to its bankruptcy claim.
l. BACKGROUND

On a motion for summary judgment, the court “draw[s] all inferences and
review[s] all evidence in the light most favorable to the -mmving party.”
Hamilton v. Southland Christian Sch., Inc., 680 F.3d 1316, 1318 (11th Cir. 2012)
(quotation markemitted).

1. Evidence Used in Describing the Relevant Facts

Before the court can describe the facts, the court must address a dispute about
what evidence the court may rely atthis stage Mintz Levin’s brief relias heavily
on deposition testimony fromr. Reynolds,who wastestifying as the trustee for
Atherotech’sestates. See, e.g., Doc. 43 at 19]24, 16912627, 17 R9-30, 18
193233, 19 1, 21 M5-47 22 150). Mr.Reynolds argues that Mintz Levin
cannot rely on his testimony becausér. Reynolds was not testifying as
Atherotech’s corporate representativer does he have any personal knowledge of
the events at issue in this cag@oc. 44 at 6 & ri; id. at 25-28. Mintz Levin
respondgshat reliance on MrReynolds’ testimony is proper becaube Federal
Rules allow it to*use for any purpose the deposition of a party.” Rediv. P.

32(a)(3).



The court agrees with MReynolds that much of his deposition testimony is
inadmissiblebecause it is not based on NReynolds’ personal knowledgeSee
Fed.R. Civ. P. 56(c)(2)(requiring that facts “be presented in a form that would be
admissible in eidence”); FedR. Evid. 602 (‘A witness may testify to a matter only
if evidence is introduced sufficient to support a finding that the witness has personal
knowledge of the matté). However, much of MrReynolds’ testimony is
Mr. Reynolds reading oopining about otherevidence that Mintz Levin has
presented in its motion for summary judgment, such as deposition testimony from
other witnesses(See, e.g., Doc. 43 at 19724, 16127, 17 R9-30, 18 132, 22
150). Accordingly, even if MrReynolds’ estimony is not admissible, the
underlying evidence about which he was testifying is admissible. The'scourt
description of the facts wijlthereforeyely on the admissiblesvidence.

2. Relevant Facts

Atherotechoperated a laboratory that tested blood cholesterol levels. (Doc.
43 at 9 1; Doc. 44 at § 1). Physicians ordering blood cholesterol tests had several
options for getting blood samples to Atherotech, from having their own staff drawing
the blood at the physician’s expense, to hosting a laboratory’s phlebotomist in
office, to referring patients to a hospital’'s draw .si{€ee Doc. 41-3at41). This
case involves one of those optieAgaying a physiciato conduct the blood draw

andto process and ship the blood sample to Atherotech for testing.



In 2005, a differentlaboratory requested an advisory opinion frima U.S.
Department oHumanandHealth ServicesOffice of Inspector GenergfOIG”)
about the propriety of providing referring physicians with free blood drawing
supplies and payments of between $3 and $6 per blood draw. (Db8.a4B). The
OIG’s advisory opinion concluded that such an arrangement “would clearly
implicate” the AntiKickback Statute, 42 U.S.@.1320a-7b, ancight violate the
False Claims Act31 U.S.C. 8729,because Medicare paid only $3 per patient
encounter for specimen collection fephis the cost of any blood drawing supplies.
(Id. at 5).

After the OG issued & 2005 advisory opinion, Atherotech stopped paying
fees for blood specimen collection and handlin@@oc. 416 at 9). In 2008,
Atherotech asked attorney Gregory Rfwota legal opinion about payirdyaw fees
and processing and handling (“P&Hfees. (Doc. 4114). Mr. Root opined that
although specimen collection arrangements presented some risk, those arrangements
could be structured to minimize the risk by separating compensation for specimen
collection {.e., the blood draw) from compensation for specimen processing and
handling (.e., the P&H fee). Id. at 24). He specifically recommended limiting the
blood draw fee to $3 and conducting studies to determine the fair market value of
any P&H fee payments. Id at 4). In 2009, Mr.Root provided another

memorandum making the same recommendations. (Det5%1



According to a 2009 email sent Bytherotech’s Chief Compliance Officer,
Les Hric Geedoc. 419 at 19 2), after Atherotech received MRoot’s legal opinion,
it “started to pay [draw fees] once again in order to remain competitive in thetmarke
place.” (Doc. 416 at 9). Atherotech conducted “time and motion studies” to
determine the fair market value of processing and handling the specimens, and
determinedhat$7 was appropriate. (Doc. £lat 31 5). It therefore begaaoffering
a$3draw fee and a $7 P&H fee when a physician’s office did the blood draw and
sent it to Atherotech for testindDoc. 419 at 2-313-4. Mr. Hric's email noted
that “[b]y following the guidelines of [MrRoot’s] memorandum we hope it has
allowed us to limit our risk of violating civil, criminal, and administrative
provisions.” (Doc. 4316 at 9). But he emphasized that although Atherotech had
“taken the necessary steps to minimize exposure to risk .. that does not mean
our program isrisk free to us or our physician customers as far as the OIG is
concerned.” Id.) (emphasis in original).

In 2010, Atherotech learned that some of its competitors were engaging in
what Atherotech viewed as illegal activitp induce physicians to pickhose
laboratories for blood testingdDoc. 418 at 3 15; see also Doc. 413 at 24-25, 40).
Among other prblematic practicesAtherotech believed that its competitdealth
Diagnostics Laboratory EDL”) and several related entiti@gere paying “above-

market P&H Feesdf up to $20.(Doc. 418 at 3 15; Doc. 4121 at 23 14; seealso



Doc. 413 at 24-25 40). In January 2011Atherotech retained Mintz Levito
explore options for how to address the threat HDL represented. (D8cat4d 19;
see Doc. 413 at 24-25; Doc. 414 at 43; Doc. 4B at 4 7). Mintz Levin’s
engagement letter stated that “[a]gdk counsel for Atherotech, the Firm will
provide such legal and regulatory advice as you request.” (Dera#ld).

The Mintz Levin attorney who did most of Mintz Levin’s work for Atherotech
was Hope Foster. She testified that Atherotech had repsdedtantial difficulty
in competing with” HDL and two related entities because of theirketiag
practices. (Doc. 4% at 43). About a month after Atherotech retained Mintz Levin,
Ms. Foster prepared an outline of issues to discuss at an Athero@chrbeeting.
(Doc. 4%24). That outline stated that “[p]Jayment to physicians of amounts
associated with specimen handling and draw fees is a growing issue,” and that “[tjhe
picture is murky.” (d. at 5). Ms.Foster suggested a variety of possible avenues to
explore, including reporting “the conduct” to federal authorities, state authorities,
filing a whistleblower case, seeking an advisory opinion from the OIG, and
petitioning the OIG to issue aalud alert. Id. at 7). When Ms. Fosterpresented
these options to Atherotech’s Board, she discussed “the pros and cons of each
option.” (Doc. 4121 at 3 1B; Doc. 419 at 4 99).

One of the options that MBoster discussed with Atherotech’s Boardswa

reporting its competitors’ conduct to the Department of Juétie®J”). (Doc. 41



21 at 4 P). Shetold them that this involved risks, especially because Atherotech
itself paid P&HFees, although Atherotech’s P&H Fees were significantly lower than
HDL's P&H Fees’ (I1d.). Sherecommended that the Board think carefully about
this course of actiomadvising that there was a risk to Atherotech because of the
sentiment expressed bye proverbthose who live in glass houses should not throw
stones” (ld.). Several of Atherotech’'s Board members testified that the Board
understood this risk and th#tey knew that by reporting another company’s
practices to the DOJ, “the first question [the DOJ is] going to ask is ‘Tell us wha
your practices are andtle make sure that we’re not using you for some
commercial—devious commercial purpose.. Prove that you're pristine.” (Doc.
414 at 23;Doc. 418 at 4 118, 10-13;Doc. 419 at 4 19).

Atherotech, along with several other laboratories that were concerned about
HDL's practices, ultimately decided to report HDL's practices to the.D@bc.
418 at 5715). That meeting occurred in July 2011. (Doc281lat 2). At that
time, he DOJ did not suggest that any laboratories should stop paying P&H fees.
(Id. at 47 12).

In 2011, relators filed sealegui tam actions against various laboratories
relating totheir P&H fee arrangementsSde Doc. 43 at 18 n.8; Doc. 44 at 134).
In 2012 relators filed sealegui tam actions against Atherotech based osjscific

P&H fee arrangementsSde Doc. 43 at 18 n.9; Doc. 44 at 139).



In September 2012, the DQ@dntactedAtherotechand other laboratories
about its investigation into the industry’s payment of P&H fees. (De8l14Doc.
41-32). The evidence does not make clear whether the DOJ’s investigation was
prompted by the July 2011 meeting at with Atherotech and other |lpbsging
HDL's various marketing practices, or by tip@ tamactions filed in 2011 and 2012,
or both. In any event, Atherotech agreed to cooperate with the DOJ’s investigation.
(Doc. 4131 at 2). Atherotech agaimetained Mintz Levin in connection witthe
DOJ investigationdoc. 4121 at 5 f17), which extended into 2014de doc. 4131
at 2.

On March 12, 2014, an attorney from the DOJ sentPdster a letter stating
that it was investigating Atherotech’s practice of paying P&H fees. (De87 4l
2). The letter stated that “it appears to us that your client’s paymentetongf
providers raise an inference that one purpose of those payments was to induce
referrals.” (d.). On June 25, 2014, the OIG issued a Special Fraud Alert about
laborabry payments to referring physicians. (Doc:38). The Special Fraud Alert
specifically stated that the Arkiickback Statute “is implicated when a clinical
laboratory pays a physician for services. regardless of whether the payment is
fair marketvalue for services rendered” because of the concern that the intent may
be toinduce or reward referralgld. at 5). Mr. Reynolds concedes that this was the

first indication from the government that paying fair market value P&H fees might



violate the AntiKickback Statute or the False Claims AckegDoc. 43 at 22 99
(Mintz Levin’'s assertion of that fact); Doc. 44 at-18 Y49 (disputing only the
inferencethat the lack of guidance establishes the reasonableness of Mintz Levin’'s
advice). After the issuance of the Special Fraud Alert, Atherotech stopped paying
P&H fees. Doc. 414 at 25; Doc. 4B at 6 21).

In March 2016, Atherotech, Inc., and Atherotech Holdings declared
bankruptcy. In re Atherotech, Inc., case no. 1:r-909TOM7, Doc. 1 (N.D. Al.
Bankr. March 4, 2016)n re Atherotech Holdings, Inc., case no. 1:6r-910-TOM7,

Doc. 1 (N.D. Al. Bankr. March 4, 2016). A few months laterglator filed a $25
million claim against Atherotech, Incon behalf of the United Statesln re
Atherotech, Inc., case no. 1:6r-909TOM7, Doc. 2291 (N.D. Al. Bankr.Aug. 11,
2016). Mr.Reynolds objected to that claim as untimely filéd., Doc. 1671(N.D.

Al. Bankr. Dec. 2, 2019) The bankruptcy court sustained his objection and allowed

the claim as a latélled claim. Id., Doc. 1829 (N.D. Al. Bankr. May 20, 2028).

2 To the extent Mintz Levin attempts to imply that Meynolds engaged in some
wrongdoing with respect to allowing the relator’s claim, the court rejeatdrtiplication. The
bankruptcy records show that MReynolds objected to thiryix claims as latéiled, and one of
those claims was the relator’s claim for $25 millidm. re Atherotech, Inc., case no. 1:8r-909-
TOM7, Doc.1671(N.D. Al. Bankr.Dec. 2, 2019). The bankruptcy court’s initial order irpoesse
to that objection sustained most of the objections and alltivezdas latefiled claims butwhen
it came to the relator’s clainipr reasons that are uncledine bankruptcy court sustained the
objection and disalloweithe claim Id., Doc. 1716 (N.D. Al. Bankr. Jan. 15, 202@)r. Reynolds’
motion to amend pointed out that because his objection was only to the timelinessafhthe
court should have lawed the claim as latiled. Id., Doc. 1828 (N.D. Al. Bankr. May 20, 2020).
The bankruptcy court, after consideration, granted the motion to amend and allowedriresc
late-filed. 1d., Doc. 1829 (N.D. Al. May 20, 2020 hecourt will not infer from that conduct that
Mr. Reynolds engaged in wrongdoing.

10



Meanwhile, Mintz Levin also filed a bankruptcy claim against Atherotech, Inc. for
$181,397.99 in unpaid legal feelsl., Doc. 1162 (N.D. Al. Bankr. Sept. 26, 2017).
1. DISCUSSION

Mintz Levin moves for summary judgment on all couritsdeciding a mabn
for summary judgmenthe court must determine whether, accepting the evidence in
the light most favorable to the nomoving party, the moving party is entitled to
judgment as a matter of law. Fé&l.Civ. P.56(a);see also Hamilton, 80 F.3d 1316,
1318 (11th Cir. 2012). “[T]here is a genuine issue of material fact if the nonmoving
party has produced evidence such that a reasonable factfinder could return a verdict
in its favor.” Looney v. Moore, 886 F.3d 1058, 1062 (11th Cir. 2018) (quotation
marksomitted).

a. Count OnéNegligence)

In Count One, the Trustee asserts a claim for negligence against Mintz Levin
for Mintz Levin’s failure to advise Atherotech to stop paying P&H fees and its
advice to report Atherotechs’ competitors’ practicepaling P&H fees. (Doc. 22
at 1112 1961, 63). Mintz Levin seeks summary judgment on the basis ttiat
claim is barred by the statute of limitations and fails on the merits. (Doc.2%3-at
36 & 27n.14).

The parties agree that this claim is goverryd Alabama law but that

Alabama’s statutory cause of action for legal malpraddoes not apply because

11



Mintz Levin does not qualify as a “legal service provider” as defined by that statute.
See Ala. Code 8-5572(2) (defining a “legal service provider”). (Doc. 43 at 27
n.14; Doc. 44 at 29)Proceeding under the common law legal malpractice cause of
actiondoes not affect the merits of the negligence claim, which is still evaluated
under the same elements as any other negligence @Gagmdep. Save Co. v. Bell,
Richardson & Sparkman, P.A., 678 So2d 770, 772 (Ala. 1996f“In a legal
malpractice case a plaintiff must prove, basically, the same elements that must be
proven in an ordinary negligence suit.”) (quotation marks and alternations omitted).
It does, however, affect the applicable statute of limitations.
I Satute of Limitations

The parties agree that because Alabama’s Legal Services Liability Act
(“ALSLA") does not apply, the twgyear statute ofirnitations set out in Alabama
Code 86-2-38() for general tort claims governs. (Doc. 43 at 27; Doc. 44-8®9
Contrary to their contention, however, a PIKSLA legal malpractice claim is not
subject to a twegyear statue of limitations, but instead to a-\sear statute of
limitations. See Ala. Code §6-2-34(8) (providing for a skyear limitations period
for “Im] otions and other actions against attorratfaw for. . .neglect or omission
of duty’); Jackson v. Kimbrough, 622 So2d 321, 322 (Alal1993) (“Under Ala.
Code 1975, §-&2-34(8), the period for filing legal malpractice actions was six

years’). Section 62-34(8)has not been applied in a legal malpractice claim in many

12



years because the ALSLA replaced that statute of limitations fos casered under
that Act, but it remains on the books.

Applying the sixyear statute of limitations for neALSLA legal malpractice
claims, Mr.Reynolds’ filing of this lawsuit was timely. Even using Mintz Levin’s
proposedaccrual date in January 2011, the statute of limitations would have expired
in January 2017. But the Atherotech entities filed for bankruptcy in March 2016,
and are therefore entitled to tBankruptcy Code’solling provision Seel1l U.S.C.

8108 (“If applicable nonbankruptcy law . fixes a period within which the debtor
may commence an action, and such period has not expired before the date of the
filing of the petition, the trustee may commence such action only before the later
of . . the end of such period . or. .. two years after the order for relief.”J.hus,
Mintz Levin is not entitled to summary judgment based on a statute of limitations
defense.

I. Merits

Mr. Reynolds alleges that Mintz Levin is liable for legal malpractice for
(1) failing to advise Atherotech to stop paying P&H fees, andad@jsing
Atherotech to report its competitors to the DOJ. (Doc. 22 at2)1

To prevail on a legal malpractice claim, a plaintiffist prove

a duty, a breach of that duty, an injury, that the breach was the

proximate cause of the injury, and damag@slditionally, in a legal

malpractice case, the plaintiff must show that but for the defemsdant
negligence he would have recovered on the underlying cause of action,

13



or must offer proof that the outcome of the case would have been
different

Indep. Save Co. v. Bell, Richardson & Sparkman, P.A., 678 So2d 770, 772 (Ala.
1996) (citations and alterations omitted). The applicable duty is an aytern
obligation to texercise an ordinary and reasonable level of skill, knowledge, care,
attention, and prudence common to members of the legal profession in the
community” Mylar v. Wilkinson, 435 So2d 1237, 1239 (Ala. 1983)Establishing

a breach othat duty is a high bar: “An attorney is not answerable for error in
judgment upon points of new occurrence, or of nice or doubtful constrtction.
Buchanan v. Young, 534 So. 2d 263, 265 (Ala. 1988)W] hile onés advice may

be wrong. . ., it may nevetheless be reasonabletferston v. Whitesell, 348 So2d

1054, 1057 (Ala. 1977)

Mintz Levin contendghat (1) it satisfiedits duty to Atherotech by advising
Atherotech about the pros and cons of paying P&H fme$ of reporting its
competitors to the DOJ;(2) Atherotech cannot establish causatioand
(3) Atherotech has not suffered any damdgesause no court has found Atbtech

liable for violating the AntKickback Statute or the False Claims AcfDoc. 43 at

3 Mintz Levin also argues that Atherotech has not suffered any damages because the
bankruptcy court dismissede qui tamrelator’'s bankruptcy claim. (Doc. 43 at 26). Putting aside
the fact thathe bankruptcy court hadlowed the claim as latied, In re Atherotech, Inc., case
no. 16br-909-TOM7, Doc. 1829 (N.D. Al. Bankr. May 20, 202MWIr. Reynolds also contends
that Atherotech suffered damages in the form of paying attorneys’ fees thatneohiave been
necessary had Mintz Levin advised Atherotech to stop paying the P&H fees back inR06&1. (

14



26, 30-31, 33-35. Mr. Reynolds responds that Mintz Levin breached its duty by
failing to (1)“quantify any of the risks discussed with Atheroted2);put its legal
advice in writing; and (3xdvise Atherotech to stop paying P&H fees. (Doc. 44 at
29, 34-36).

Mr. Reynolds has not pointed to any cases holding that a failure to “quantify
risk” or put opinions in writing constitusa breach of an attoey’s duty td'exercise
an ordinary and reasonable level of skill, knowledge, care, attention, and prudence
common to members of the legal profession in the communifiylar, 435 So2d
at1239 The court declines to find that an attorney satisfies the standard of care only
by putting a number on the risk a client faces from taking a particular actimn or
putting all opinions in writing.

As for Mr. Reynolds’ contention that Mintz Levin engaga malpractice by
failing to advise Atherotech to stop paying P&H fees before reporting its competitors
to the DOJ, the undisputed evidence in this case establishes that Mintz Levin advised
Atherotech both that paying P&H fees and that reporting competitors’ payment of
P&H fees carried risk(Doc. 415 at 30; Doc. 421 at 4 § 9Doc. 414 at 23; Doc.

418 at 4 1 8, 1:41.3; Doc. 419 at 4 § 9. Mr. Reynolds does not argtieat settled

law at the time established that payment of P&H fees at fair market value was a

44 at 34-35). Given the court’s finding that Atherotech cannot establish a breach of MuntzsLe
duty, the court declines to address the damisges.

15



violation of the AntiKickback Staute or the False Claims Act. Even NReynolds’
expert witness report acknowledges thataw at the tine was unsettled(See Doc.
4144 at 1516 (asserting that Mintz Levin “should have anticipated” the position
the OIG would take in the Special Fraud Alert)).

Given the undisputed evidence that Mintz Levin advised Atherotech about the
risks involved in paying P&H fees and in reporting competitors to the DOJ for
paying P&H fees, combined with the unsettled state of the law on P&H fees at the
time Mintz Levin was giving its advice,onreasonable jury could find that Mintz
Levin's advicewasunreasonableSee Herston, 348 So2dat 1057 (“[W] hile one’s
advice may be wrong. ., it may nevertheless be reasonabfn attorney is not
answerable for error in judgment upon points of new occurrence, or of nice or
doubtful constructiori) (quotation marks omitted). Accordingly, the court
GRANTSMintz Levin’s motion for summary judgmeimt favor of Mintz Levin and
against Mr.Reynoldson Count One.

b. Count Three

In Count Three, MrReynolds asserts a claim for breach of contract. (Doc.
22 at 1415). Specifically, MrReynolds asserts that Mintz Levin's general
engagement letter obliged it to provide legal and regulatory advice, yet Mintz Levin
failed to advise Atherotech to stop paying P&H fees. (Doc. 22 at723. Mintz

Levin contends thait is entitled to summary judgment because this claim is

16



derivative of the negligence clairhecause the claim is tim®rred, and because
Mintz Levin performed its obligations under the contract by providing advice to
Atherotech. (Doc. 43 at 339). Beause this claim, too, fails on the merits, the
court will not address the other two arguments.

To prevail on a breach of contract claim under Alabama law, the plaintiff must
establish (1jhe existence of a valid contract; (Be plaintiff's own performare
under the contract; (3he defendant’s nonperformance; andtfé the breach of
the contract caused damageShaffer v. Regions Fin. Corp., 29 So0.3d 872, 880
(Ala. 2009). Mintz Levin does not dispute that its general engagement letter
constitutesa contract or thaftherotechfailed to perform under the contract; thus,
the question before the court is whether Mintz Levin failed to perform.

Mr. Reynolds contends that Mintz Levin failed to perform its obligation to
provide legal and regulatory advice by failing “to advise Atherotech to stop its
practice of paying P&H fees, and additionally fail[ing] to respond to two specific
requests regarding the extent of risk associated with Atherotech’s business
practices. (Doc. 44 at 36). In support of that argument, he points td-bker’s
deposition, where she testified that she never “quantified” the risk of going to the
DOJ doc. 415 at 7), or put her opinion about the level of risk in writirth &t 12-

13, 30). However, Ms. Foster also testified that shend Atherotech’s board

membergliscussed the risk of reportidgherotech’scompetitors to the DOJ.Id.

17



at 5, 1213) Mr. Reynolds has not presented any evidence to dispute her testimony.
(See Doc. 44 at 37) Nor has Mr.Reynolds provided any admissible evidence that
Mintz Levin failed to prove legal and regulatory advice at Atherotech’s reqliest
contract does not require the advice to be correct, especially where the law is, as
discussed above, unsettle(Bee Doc. 449 at 1).

Because Mintz Levin performed its obligation to provide legal and regulatory
advice to Atherotech, MReynolds cannot prevail on his breach of contract claim,
and the courGRANTS Mintz Levin’s motion for summary judgment iavor of
Mintz Levin and against MiReynoldson Count Three.

C. Count Four

In Count Four, MrReynolds asserts a claim for unjust enrichment as an
alternative to the claim for breach of contract. (Doc. 22 at24).y Mr. Reynolds
alleges thatMintz Levin’s provision of bad legal advice was a violation of the
“confidential and fiduciary relationship” between Atherotech and Mintz Lewn, s
that its retention of the legal fees that Atherotech paid constitutes an unjust
enrichment. (Doc. 22 at 8-79).

Unjust enrichmen provides a plaintiff an equitable remedy when *“the
defendant holds money which, in equity and good conscience, belongs to the
plaintiff or holds money which was improperly paid to defendant because of mistake

or fraud.” Mantiply v. Mantiply, 951 So2d 638, 654 (Ala. 2006) (emphases and
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guotation marks omitted¥ge also Krusev. City of Birmingham, 67 So. 3d 910, 915
(Ala. Civ. App. 2011) (“The retention of a benefit is ‘unjust,’” for purposes of an
unjust enrichment claim, the donor of the benefit acted under a mistake of fact or
in misreliance on a right or duty, or the recipient of the benefit engaged in some
unconscionable conduct, such as fraud, coercion, or abuse of a confidential
relationship.”) (qQuotation marks omitte

Mintz Levin argues that this claim is barred by the statute of limitgtions
the existence of a written contraatjd by the failure to present evidence that any
enrichment was unjust. (Doc. 43 at-80). Again, the court need only address
Mintz Levin’'s argument about the merits of the claim.

The undisputed evidence shows that Atherotech paid Mintz Levin legal fees
for work that Mintz Levin performed on Atherotech’s behdfft. Reynolds has not
presented any evidence that Atherotech, in paying those &xtsd‘under a mistake
of fact or in misreliance on a right or duty Kruse, 67 So. 3dat 915 Nor has
Mr. Reynolds presented any evidence or even alleged that Mintz Levin dngage
fraud or coercion.See id. Finally, although the amended complaint alleges that
Mintz Levin abused the “confidential and fiduciary relationship” between
Atherotech and Mintz Levin (doc. 22 at Y§-79), Mr. Reynolds has presented no
evidenceof abuse of the relationship. Providing advice that eventually turns out to

be wrong is not an “abuse” of a confidential or fiduciary relationshificient to
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make the retention of legal fees unjust. Accordingly, the €BANT Sthe motion
for summary judgment in favor of Mintz Levin and against Rieynolds on Coun
Four.

d. Count Two

In Count Two, Mr.Reynolds objects to Mintz Levin’s bankruptcy claim
against Atherotechased on Mintz Levin’s alleged negligence. (Doc. 22 al3p
Mintz Levin contends that because NReynolds’ other claims fail, so too must this
claim. (Doc. 43 at 41). The court agrees, and ther&&®ANT S the motion for
summary judgment on Count Two.
[11. CONCLUSION

The courtGRANT SMintz Levin’s motionfor summary judgment. The court
WILL ENTER SUMMARY JUDGMENT in favor of Mintz Levin and against
Mr. Reynolds on all counts.

The court will enter a separate final judgment consistent with this
memorandum opinion and order.

DONE andORDERED this July 28, 2020

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE
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