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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
VALERIE WILLIAMS,
Plaintiff,
Case No. 2:18-CV-01529-K OB

V.

SELECT PORTFOLIO SERVICING, INC,,
and ROBERT DAWSON,

Defendants.
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MEMORANDUM OPINION

This matter comes before the court‘Defendant Select Portfolio Servicing, Inc.’s
Motion for Judgment on the Pleadings and Incorporated Memorandum of Law.” (Doc. 10).
Plaintiff Valerie Williams sud DefendanSPS the company thatervices her mortgageand
DefendanRobert Dawson, a contractor, following a fire that destroyed much of her. l{{Dase
1-1). Ms. Williams assert®ur claims: (1) breach of contract against SPS for withholding her
insurance funds to rebuild her house; (2) conversion of the insurance funds against SPS; (3)
conversion of the insurance funds against Mr. Dawson; and (4) breach of duty by various
unknowndefendants

In this motion SPSraises two grounds for judgment on the pleadings: (1) Ms. Williams
does not plausibly state a claim for breach of contract, and (2) Ms. Williaors/srsion claim

fails as a matter of lawDoc. 10). On March 7, 2019, Ms. Williams filed her response in

! SPSservices Ms. Williams’s mortgage on behalf of The Bank of New York Mellon, ftkéa T
Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A., as fOruBese
Stearns Asset Backed Securities Trust 2804.. (Doc. 10 at 12).
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opposition to the motion for judgment on the pleadings. (Doc. 13). On March 14 SRSfded
its reply brief. (Doc. 14). The motion is now ripe for review.

For the reasons stated below, the court will GRANT SPS’s motion for judgment on the
pleadings against Ms. Williams in its entirety.

. Background

Ms. Williams owned a house on Westchester Avenue in Bessemer, Alddiama.
Williams hadhome insurance and a mortgage. At some point more than a year ago, the house
was heavily damaged by fire.

Following the fire, Ms. Williams called her home insuranaavjaler to file a claimThe
insurer determined that the cost to be paid was $154,000.00. The insurer paid that amount to
SPS, which was the company servicing Ms. Williams’s mortgageording to the complaint,

SPS retained these funds, bgteed to releasfunds to Ms. Williams to pay for the necessary
repairs to her house.

Ms. Williams hired Mr. Dawson to complete the repairs on her home. Mr. Dawson made
certain draws against the funds, totaling a payment of $64,008s0@illiams alleges that Mr.
Dawson “failed or refused to do the work in a good and workmanlike manner and according to
the instructions and desires of the Plaintiff to rebuild a home similar and of gthe]guality
[as] the one that was damaged by the fire.” (Det.atl 8).After six months of work, Mr.

Dawson allegedlynad completednly 10% of the work. Ms. Williams confronted Mr. Dawson
about his lack of performance and quality, at which point he announced he was leaving.

Subsequently, Ms. Williams has attempted to hire additimoatractors to complete the
work, and after obtaining additional contractors, has requésie€8PS release her funds. But,

“for more than five straight months, [SPS] has failed or refused to release thédiuretsons



that are now unknown and unexplained.” (Doc. 1-1 a&Bf asserts that Ms. Williams sought
to receive the full balance of the insurance funds, instead of as progress pasrikata/ork is
completed. SPS contends that it has not released the funds to Ms. Williams kEcahedailed
to provide a contract cancellation notice signed by Mr. Dawson, and (2) Mr. Davisonead
SPS that he was owed additional payment for the work he performed. (Doc. 10 at 3).
As a resulf her inability to restore her house, Ms. Williams has been without her home
for a year, and her insurance will not continue to cover her temporary room and boardsexpense
Ms. Williams filed this suit on July 31, 2018 in the Circuit Court of Jefferson County,
Alabama.She alleges four counts against Defendants. Conetalleges breach of contract
against SPS for “holding funds wrongfully and contrary to their obligation under theataatra
language between the parties and under their contractual obligation to ettex@eatract and
interpret the same in good faitl{Doc. 1-1 at 9). Count Two alleges conversion SPSof the
funds allegedly owed to Ms. Williams from the insurance company. Count Thegesll
conversion against Mr. Dawson regarding the $64,000 he collected from SPS. Count Four
alleges that “ceain unknown Defendants” have “participated in the above breaches of duty to
the Plaintiff and/or have conspired with one or more of the Defendants to cause the harm
occasioned thereby.1d.).
Defendants removed this action to federal court on September 18, 2018. (3RS 1).
filed this motion for judgment on the pleadings as to the two casserted againstan
February 21, 2019. (Doc. 10). Ms. Williams has not yet successfully served process on M

Dawson.



II. Standard of Review

Rule 12(c) of the Federal Rules of Civil Procedure allows a party to move forgatigm
on the pleadings after the pleadings are closed, but early enough to not del8setFad. R.
Civ. P. 12(c). A judgment on the pleadings is appropriate “when there aretemanhfacts in
dispute, and judgment may be rendered by considering the substance of the pteatiargs
judicially noticed facts.’Horsley v. Rivera, 292 F.3d 695, 700 (11th Cir. 2002). To determine
whether the movant is entitled to a judgment on teadgings, the court should “accept as true all
material facts alleged in the nomoving party’s pleading, and . view those facts in the light
most favorable to the non-moving partiPérezv. Wells Fargo N.A., 774 F.3d 1329, 1335 (11th
Cir. 2014).

Thecourt analyzes a Rule 12(c) motion for judgment on the pleadings the sameavay as
Rule 12(b)(6) motion to dismiss for failure to state a claim upon which relief cgrabted See
Dial v. City of Bessemer, No. 2:14ev-01297-RDP, 2016 WL 3054728, at *3 (N.D. Ala. May 31,
2016). (“A Rule 12(c) motion for judgment on the pleadings is analyzed the same as a Rule
12(b)(6) motion to dismiss.”). “A motion to dismiss and a motion for judgment on the pleadings
should not be granted unless ‘the plaintiff can prove no set of facts in support of his cleim whi
would entitle him to relief.’Losey v. Warden, 521 F. App’x 717, 719 (11th Cir. 2013) (quoting
Horsley v. Feldt, 304 F.3d 1225, 1131 (11th Cir. 2002)). So, “to survive a motion for judgment
on the pleadingsa’ complaint must contain sufficient factual matter, accepted as true, to state a
claim to relief that it plausible on its faceld. (quotingAshcroft v. Igbal, 556 U.S. 662, 678
(2009)).

To be plausible on its face, the claim must contain enough facts that “atendpurt to

draw the reasonable inference that the defendant is liable for the misconduct”alguptd556



U.S. at 678. Although “[t]he plausibility standard is not akin to a ‘probability requirethire
complaint must demonstrate “neothan a sheer possibility that a defendant has acted
unlawfully.” 1d. “Where a complaint pleads facts that are merely consistent with a defendant’s
liability, it ‘stops short of the line between possibility and plausibility of entitienterelief.”

Id. (quotingBell Atlantic Corp. v. Twombly, 550 U.S. 544, 557 (2007)).

The Supreme Court has identified two working princigteghe district court to use in
applying the facial plausibility standard. The first principle is that, ilueti@g motions to
dismiss, the court must assume the veracity of-plekded factuadllegations; however, the
court does not have to accept as true legal conclusions even when “couchddcsal. .
allegation[s]” or “threadbare recitals of the elements of a cause of action, teapippmere
conclusory statementslfbal, 556 U.S. at 678. The second principle is that “only a complaint
that states a plausible claim for relief survives a motion to disnhtssat 679.

Thus, under prong one, the court determines the factual allegations that grkeadsd
and assumes their veracignd then proceeds, under prong two, to determine the claim’s
plausibility given the welpleaded facts. That task is “contesgtecific” and, to survive the
motion, the allegations must permit the court based on its “judicial experiencerantbn
sense . . to infer more than the mere possibility of miscondugbal, 556 U.S. at 679. If the
court determines that webleaded facts, accepted as true, do not state a claim that is plausible,
the claim must be dismissdd.

[11.Discussion

SPS moves the court for a judgment on the pleadings because (1) Ms. Williarts fails

state a plausible claim for breach of contract, and (2) Ms. Williams'’s omeslaim fails as a

matter of law.The court will discuss each claim in turn



a. Count One: Breach of contract

Ms. Williams alleges that SPS breached its contract by wrongfully holding therinsura
funds.To state a valid claim for breach of contract under Alabama law, the claimant mus
establish{1) the existence of a valid contract binding the parties; (2) the fffsipgrformance
under the contract; (3) the defendant’s nonperformance; and (4) dan@a@sdrk Bank v.

RGR, LLC, 81 So0.3d 1258, 1267 (Ala. 2011).

Ms. Williams has failed to allege the most basic element of a breach of contract claim:
the existence of a valid contrac¢te only reference to a contract between Ms. Williams and SPS
in her entire complaint is a conclusory statement under Count One: “The Plamtiéf awer
that the Defendant SPS is holding funds wrongfully and contrary to their obligationtbhede
contractual language between the parties and under their contractual obligation teesttexci
contract and interpret the same in good faith.” (Doc. 1-1 &@)Ms. Williams never alleged
that she and SPS entered into an agreement, nor did she attach a copy of the agreement to he
complaint. In fact, without the help of SPS’s motion introducing the parties, thecoolottnot
even determine how SPS watsall related to Ms. Williams.

A mere reference to some unknown contract is insufficient to plead breach ottontra
See Boler v. Bank of America, N.A., No. 2:17ev-303-JEO, 2017 WL 6555343, at *5 (N.D. Ala.
Dec. 22, 2017) (holding that the plaintiff failed to state a claim for breach obcomthen the
plaintiff vaguely asserted a mortgage existed, feft] it to the Defendants and this Court to
scour the letters and somehow decipher exactly what contract was breached andbothe
court cannot possibly determine if Ms. Williams plausibly alleged a brafaabntract claim
because she has not even alleged the existence of a carekactmind what provision of the

contract SPS allegedly breached



AlthoughSPS attached theortgage contract in question to its motion for judgment on
the pleadingsthe court cannot consider thigsehmentnd still treat this motion as a motion for
judgment on the pleadings. (Doc. 1p-Under Federal Rule of Civil Procedure 12(d), “[i]f, on a
motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not
excluded by the court, the motion must be treated as one for summary judgment under Rule 56.”
As explained above, MVilliams neither attachethis contracto her complaint-the sole
pleading in this case—nor alleged the existence of such a contract. So, to avoid iogri$iger
Rule 12(c) motion as a motion for summary judgment, this @alirexclude the mortgage
contrad.

In her response brief, Ms. Williams makes arguments based upon this atta&@uhent.
when considering a motion for judgment on the pleadings, the court must only judge the
pleadings, as suggested by the name of the m@&@seriosey v. Warden, 521 F. App’'x 717, 719
(11th Cir. 2013)“[T] o survive a motion for judgment on the pleadings, ‘a complaint must
contain sufficient factual matter, accepted as true, to state a claim to rdliepthasible on its
face.” (quotingAshcroft v. Igbal, 556 U.S. 662, 678 (2009))). And “a party cannot amend its
pleading via brief in response to a dispositive motidariies v. Nationstar Mortg., LLC, 92 F.
Supp. 3d 1190, 1200 n.9 (S.D. Ala. 2015).

Becausévis. Williams’s complaint contained no allegations of a valid contract legtwe
her and SPS. So, the court must GRANT SPS’s motion for judgment on the pleadings and must
DISMISS Count One without prejudice.

b. Count Two: Conversion
Ms. Williams allegeshat SPS “converted funds owned by the Plaintiff herein and

refused, after numerous requfsst] and lawful request [sic] to return the same.” (Dod. dt-



10). To establish a claim of conversion, a claimant must show: “(1) a wrongful tejiram (
illegal assimption of ownership, (3) an illegal use or misuse of another’s property, or (4) a
wrongful detention or interference with another’s propeglly v. Conn. Mut. LifeIns,, 628
So. 2d 454, 460 (Ala. 1993) (quoti@illis v. Benefit Trust LifeIns., 601 So. 2d 951, 952 (Ala.
1992)).

Under Alabama law, “[g]enerally an action will not lie for the conversionafiewy,”
unless “the money at issue is capable of identificati@neéne Cty. Bd. of Educ. v. Bailey, 586
So. 2d 893, 898 (Ala. 1991). Historically, earmarked money such as “money in a bag or coins or
notes which have been entrusted to defendants’ care” was capaldatdication for purposes
of conversionLewisv. Fowler, 479 So. 2d 725, 726 (Ala. 1985) (quotidgnnicultt v.
Higginbotham, 35 So. 469, 4704a. 1903)).

The evolution of our economic system has changed what “identifiable money” faeans
purposes of conversioBee Lewis, 479 So. 2d at 72¢*The requirement that there be
‘earmarked money or specific money capable of identification’ before tharbeca conversion
has been complicated as a result of the evolution of our economic system.”). Morapledo
a special account would be sufficiently identifiable to support an action of convessson.
Bailey, 586 So. 2@t 899 (“[M]oney directly traceable to a special account is sufficiently
identifiable to support an action for conversion.”). On the other hand, “[m]oney paid by an
insurance company to a hospital which had not been assigned by the plaintiff has been
detemined as a matter of law not to be specific property that would support an action of
conversion.”ld. (citing Humana of Ala., Inc. v. Rice, 380 So. 2d 862 (Ala. Civ. App. 197@prt.

denied, 380 So. 2d 865 (Ala. 1980)).



Here, Ms. Williams has only alled thatSPS “has converted funds owned by the
Plaintiff.” (Doc. 1-1 at 10). The court assumes Ms. Williams refers to the $154,000rG0—
portion thereof, as payments have been made to Mr. Dawson—paid to SPS by the insurer,
although she alleges no other identification or earmarking of funéslénv. Bank of America,
N.A., a colleague of the undersigned held that even alleging a sum certain, repreganted b
insurance check, was insufficient to establish that the money was capatdatication
because the sum certain refers to an amount, but not to the specific money itself7Ma- 2:
303-JEO,2017 WL 6555343, at *6 (N.D. Ala. Dec. 22, 2017).

As noted by the Eleventh Circuit, Alabama cases “held that an action for thestonve
of money requires the money itself, not just the amount of it, to be specific and capable of
identification.” Edwards v. Prime, Inc., 602 F.3d 1276, 1303 (11th Cir. 2010he Supreme
Court of Alabama noted that an “obligation to return the identical money” mustmotsherely
an obligation to repay a debtor or creditaawis, 479 So. 2d at 72But Ms. Williams makes no
allegation that the money at issue is identifiable in this way, such as being helestr@an
account.

Instead, Ms. Williams relies heavily étike v. Reed to establish that an insurance check
constitutes identifiable money that has been earmarked. 47 So. 3d 253 (Ala. Civ. App. 2009).
First, Ms. Williams does not allege that an insurance check ever existecharBPS received
money from the insurance company. Second, Ms. Williams’s argument regBrkingnores
the unique facts of the case.Rike, the defendant sought summary judgment on the conversion
claim because ansurance check had been depositéti the defendanand comingled with
other funds, making the check no longer identifialdeat 257. The plaintiff contended that the

conversion did not happen once the funds were comingled, but when the check was deposited by



the defendaninto the estate without authoritid. So, the court held &t the check itself
constituted specific money because the conversion occurred at the point of depositiafier
the funds were cominglett. at 260.

In the case, Ms. Williams does not contend that the check itadlich she never even
alleges itexistence—was converted. Instead, she alleges that the conversion occurred at some
point after the check was deposited and some of the funds were with@@awrhile a check
does indeed constitute identifiable money, Ms. Williams has not alleged that atifyaillien
money was converted in her case.

To the extent that Ms. Williams relies upon the mortgage agreement to arglerthat
funds were earmarked, the court reiterates that it cannot consider the mogigayeest
pursuant to Rule 12(djecausehe agreement was not alleged in or made part of the complaint.

BecauséVis. Williams failed to allege that SPS converted identifiable money, the court
mustDISMISS Count Two.

V.Conclusion

For the reasomdiscussedbove, e courtwill GRANT DefendanSPS’smotion for
judgment on the pleadings against Ms. Williamgs entirety (Doc. 10). Because no count
remains against SPS, the court will DISMI8SSTHOUT PREJUDICEDefendanSPS from this
suit. The court will enter aeparat@®©rder consistent with this Memorandum Opinion.

DONE andORDERED this 9th day of July, 2019.

;
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KARON OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE
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