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FOR THE NORTHERN DISTRICT OF ALABAMA
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COMPANY,

L I e e B e e e e e e e

Defendant.

MEMORANDUM OPINION

This casenvolving insurancecoverage foan ill-fatedKnight's Inn motel
now comes before the court on Defendant Chubb Custom Insurance Company’s
motion to strike PlaintifHaman, Inc.’samended expert disclosures. (Doc. 69).
Chubb asserts th#te court should not alloklaman’s amended disclosures
because Haman filed them after the deadline for expert discl@adbdater
filing prejudices Chubb

Upon reviewing the submissions of the parties, the court firatg of
Haman’s amended disdures justified or harmless, so the court will deny in part
Chubb’s motion to strike. However, the court will grant in part Chubb’s motion to
strike solely regarding Haman'’s expert Tom Irmiter’s opinions on the
reasonableness of cost assessmantslama cannot show that the delayed

disclosure qualifies as justified or harmless becaodeasiexistsfor those
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opinions in Haman’grior expert disclosures or discovery
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This case—which hasa long historythat indudesa previous, dismissed
without-prejudicecomplaint based on the same underlying eveatsses from an
insurance disputeChubb issued to Haman a commercial property insurance
policy that covered certain damages to Haman's Knight'sriotel. The
insurance policy contained an appraisal provisibowing each party, upon
demand of an appraisadlating to an insurance clajito select its own
independenappraiser to assess the value of a loss on the propethe
appointed independeappraises could not agree on the value of the loss, then an
umpire selected by the appraisers would determine the value of the loss

On March 22, 2014, a fire damaged Hamanitel. Haman submitted a
claim to Chubb for the fire damage, but the parties could not agree on the value of
the damage claimBecause of the dispute over the amount of loss caused by the
fire, the parties initially agreed to invoke the appraisal provision of the inguranc
policy. However, the appraisal hit a roadblagkenChubb argued that Haman'’s
appraiserCharles Howarthwas not impartiabecause his fesouldincrease
commensurately wittheamount of thensurance payout

Then, on April 28, 2014, a storm caused additional damage to Haman'’s

motel. Once againHaman and Chubb disagreed on the amount of covered loss.



Haman believed that all damage should be covered, while Chubb argued that some
of the damage to the Knight's Inn came from age and poor maintenance, not the
storm.

After the dismissal without prejudicd the firstlawsuit involving the
damage to the Knight's Inn, the dispute over insurance coverage led to the instant
lawsuit and Haman filedn amended complaint against Chubbod. 35).
Because of Chubb’s refusal to pay the entirety of Haman’s claimed damages and
submit tothe appraisgbrocessHaman boughtthree claims against Chubb: (1)
specific performance to submit to appraisal; (2) breach of contract; and (3) bad
faith. Haman also filed a motion requestthgtthe court enter judgment in its
favor on itscount for specific performan@nd appraisal (Doc. 33). The court
entered a memorandum opinion and offdeting that genuindactualdisputes
preclude the court from compellingppraisal.

The parties began conducting discovery and made expert disdobu
accordance with the operative scheduling orddlaman’s expert disclosures
including complete reports under Feddrale of Civil Procedure26—were due on
or before April 30, 2019The scheduling order did nobntain any provisions
regardingsugplemental disclosureddamanproducedts disclosures on th&pril
30, 2019deadline. Relevant to the motion at hand, Haman'’s disclosures included

expert reports from Charles Howaghd Tom Irmiter. (Doc. 69).



Haman’s expert disclosures identifiglt. Howarth as an insurance
appraiser and consultant knowledgeable about the “specific damages to the
Knight's Inn that were caused by both the fire loss and the storm I{i3sc. 691
at 2). The disclosurestatedthatMr. Howarth has an abundance &perience in
insurance appraisals and performed detailed inspections khiglet's Inn.
Haman stated that Howarth would testify regarding “damage, repair costs,
replacement costs and actual cash value” of the damage based on his inspections.
(Doc. 691 at 2).
The disclosure specifically referenced previous lengthy reports prepared by
Mr. Howarth’s company that related to the damage to the Knight’ardrwere
“previously produced in this litigation.”(ld. at 3). The disclosure also said that
Mr. Howarth is knowledgeable about insurance appraisal and “is critical” of the
appraisal/claims handling of Chubfid.). In his experdisclosureMr. Howarth
listed his sources, which included insurance law, the relevant insurance policy in
this case, andommunications about the claim administration for the Knight’s Inn.
Haman’s expert disclosures identified Tom Irmiter as a licensed building
inspector and appraiser who inspected the Knight's Inn damage and prepared a
report that had been provided toubb. (Doc. 691 at 4). The disclosure stated
that Mr. Irmiter would testify concerning “the storm claims and the scope of the

damage.”(Id.). In his expert repoffiled with his disclosureMr. Irmiter stated



that he would address causation #relscqoe of repairs for the two incidents of
damage to the Knight's InnThe report shows an assessment of the building after
the damage that indicates that the roof of the Knight'dikkety needed to be
replaced, interior repairs needed to be made, andhindamage could continue to
get worse if it went unremedie@Doc. 691 at 15455).

After Haman'’s expert disclosures, Chubb depddedrmiter in December
2019 and Mr. Howartim January 2020Not long after, a February 13, 2020,
Haman filed amended disclosures fathMr. Howarth and Mr. Irmiter. (Doc.
69-4; doc. 696). Haman filed these amended disclosures before the end of
discovery but after the deadline for expert disclosures.

In Haman’s amended diwsures foMr. Howarth, Haman references
Chubb’s deposition d¥ir. Howarth and the previous reports frduwn. Howarth
that were cited imis original expert disclosure(Doc. 694). Haman’s amended
disclosures foMr. Howarth provide actual cash valugaulationsfor his damage
assessment, building dis previous replacement valdamageestimates. The
amended disclosure specifically states that Mr. Howarth’sim@smation arose
from questions from Chubb Btr. Howarth’s deposition. Haman’s amended
disclosure also stad¢hat Mr. Howarth’s damage assessments in the amended
disclosure were “valid as of the day of their creation,” but will continue to change

over time because the propertywhich is now a “total loss=will continue to



deteriorateand tle cost of repairs must be assessed at the time of répaic. 69
4 at 3).

In Haman’s amended disclosure for Mmiter, Haman indicated thr.
Irmiter would testify that the building was a total loss because only the foundation
and exterior wallare salvageable(Doc. 636). The amended disclosure also
states that Mr. Irmiter will testify that Mr. Howarth’s cost estimates are reasonable.

Discoveryin this caseoncluded on March 15, 2020. On April 6, 2020,
Chubb filed the instant motion to strike Haman’s amended expert disclosures as
untimely.

[1. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 26(a)(2), parties must disclose their
intended expert witnegs to the other partthe expert witnesses generally must
provide a written report containing, among other things, (i) “a complete statement
of all opinions the witness will express and the basis and reasons for them,” (ii) the
facts or data used to fortine opinions, and (iii) any exhibits supporting the
opinions. Fed. R. Civ. P. 26(a)(2)(B).

Parties must make their disclosures in accordance with court ordered
schedulesFed. R. Civ. P26 (a)(2)(D). Parties can supplement disclosures when
requiredby Rule 26(e)parties must supplement disclosures where ordered by the

court or “if the party learns that in some material respect the disclosure or response



Is incomplete or incorrect, and if the additional or corrective information has not
otherwise bee made known to the other parties during the discovery process or in
writing.” Fed. R. Civ. P. 26(e).

UnderFederal Rule of Civil ProceduB, if a party “fails to provide
information or identify a witness as required by Rule 26(a) or (e), the paty is
allowed to use that information or witness” at trial “unless the failure was
substantially justified or is harmless.” Fed. R. Civ. P. 37(c). “The burden of
establishing that a failure to disclose was substantially justified or harmless rests
on the nondisclosing party Mitchell v. Ford Motor Co., 318 F. App'x 821, 824
(11th Cir. 2009) (citind-eathersv. Pfizer, Inc., 233 F.R.D. 687, 697 (N.D. Ga.
2006)). Rule 37 gives trial courts “discretion to decide how best to respond to a
litigant’s failure to make a required disclosure under Rulé Z@ylor v. Mentor
Worldwide LLC, 940 F.3d 582, 593 (11th Cir. 2019)

[11. ANALYSIS

Chubb argues that Haman cannot now file new expert disclosures because
the deadlindor expert disclosurdsas passedndthe court’s scheduling order has
no provision for supplemental disclosuréboc. 69). Further,Chubb asserts that
Haman’s expert disclosuress originally filed leforethe deadlinewere

incomplete



Specifically, Chubb argues that Mr. Howarth’s original expert disclosure did
notinclude reports fronMr. Howarth about the causes of the damages to the
Knight’s Inn, the meaning of relevant insurance provisions, anything about
Chubb’s handling of the insurance claims, or the actual cash value of theedamag
to the Knight's Inn. Chubb also argues thlit Irmiter’s report did not include
anything about the motel being a “total loss"about cost estimate3hus, Chubb
argues that the court should strike the amended disclosurésuaitt. Howarth
andMr. Irmiter from testifying at trial regarding the new topics.

Chubb further argues that Haman has avoided presenting a damage figure by
claiming that Mr. Howarth’'s damage estimates continue to evolve. Chubb asserts
thatit will likely not get the real nuber untilMr. Howarth takes the stand at trial,
which prejudices Chubb.

Haman argues that its short supplements to the expert disclosures were
necessary because of the evolving nature of the damages in this case and to
comport with deposition testimorisom Mr. Howarth and Mr. Irmiter (Doc. 74).
Further, Haman argues that Chubb was aware of the basis for the new information,
soit sufferedno prejudice. Hamarsaertghat Chubb’s attorneys obtained sworn
testimony from Mr. Howarth in 2017 the previously dismissed case that covered

the information in the amended disclosures. Haman also points to particular places



within Mr. Howarth’s2019deposition testimony in whidkir. Howarth discussed
the disputed information.

In reply, Chubb arguesdh althoughMr. Howarth was an appraiser in the
predecessor case, he was not designated as an expert witness at that time. Chubb
also argues that the previous information should not be considered because it was
only for appraisal, not expert testimony @ause of loss, and this court said in its
previous memorandum opinion that “cause of loss disputes may not be resolved
through appraisal.” (Doc. 77 at 5). Chubb alsgeatghat the previous
information did not contain evidence abthu actualcash vaue of damages.

As an initial matterthe court finds itself unpersuaded by Chubb’s argument
thatMr. Howarth’s caus®f-loss opinions cannot be considered bec#usecourt
hassaid thattauseof-loss disputes may not be resolved by appraisal. Thig co
did staten its previous opinion that an appraisal cannot resolve a cause of loss
dispute. (Doc. 48). But, the court’s statement dealt specifically with the
appropriateness @f courtcompelledappraisal to resolve an insuraromerage
dispute. Tl decision did not address the use of appraiser information as evidence
in a court case. Accordingly, Chubb’s argummargcharacterizethe court’s
previous decision and does not resolveghestion of whether this court should

strike Mr.Howarth’s amened disclosures.



Chubb’sapparentissertion that th court’'sscheduling order bars the
supplemental disclosures also lacks the power to persuade the court to strike the
amended disclosure€hubb correctly states that the operative scheduling order in
this case did not mention supplemental disclosures and stated only that “disclosure
of expert witnesses, including a complete report under Rule 26(a)(2)(B) from any
specially retained or empted expert, is due from Plaintiff by April 30, 2019.”

(Doc. 18 at 1). However, Rule 26(e) states that a pemigt“‘supplement or
correct its disclosure or response” in a timely manner if it learns that its disclosures
are incomplete or incorrect. Fed. R. Civ. P. 26(e) (emphasis added). Accordingly,
Haman’s amended disclosures should not be stricken just because the scheduling
order did nospecificallyprovide for supplemental amended disclosures.

But, the courtstill must grapplevith the question owhether the amended
disclosures comply with thieederal Riles or should be struclChubb’s motion
argues that Haman’s amended disclosures should be struck becausertlgy
attempt to remedy Haman'’s incomplete original expert disclosures. Chubb argue
that the original disclosures did not comply with Rule 26 because they were not
“‘complete” as required by the rule, as they did not set forth all of the expert’s
opinions along withfactual bases and exhibits supporting the opini&es.Fed.

R. Civ. P 26(a)(2)(B). Although Chubb made no objection when it originally

received Haman’s expert disclosur€subbnow argues that Haman cannot now
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remedy the defects its original disclosures through belated amended disclosures
and that any new disclosures must be struck pursuant to Rule 37.

Rule 26 requirgthat expert reports be “complete” and provide the expert’'s
opinions and the basis and facts supporting those opinkets.R. Civ. P. 26.
The Rule also requires that the disclosures be made according to the court’s
scheduling orders, unless Rule 2G@uires supplemental disclosures to correct
earlier disclosures. The Eleventh Circuit has held that “a party cannot abuse Rule
26(e) to merely bolster a defective or problematic expert witness fe@aevara
v. NCL (Bahamas) Ltd., 920 F.3d 710, 719 (11th Cir. 2019) (citation omitted).

In this casewhether the original reports were complete and whether the
amended disclosures seek to impermissibly bolster gresent close questian
The face oMr. Howarth’s original expert disclosure provides his expertise, his
experience, anthe subject matter of his proposed testimdnytdoes not provide
muchin terms of the specific facts and data forming the basis for his opinions.
(Doc. 691 at 2-3). However, the initial disclosure specifically points to lengthy
reports that had already been produced to Chubb that address the more specific
details ofMr. Howarth’s assessmestf the damage(ld. at 3). Further, Mr.
Howarth provided more extensive relevant information when questioned by Chubb
at his deposition. Similarlyr. Irmiter’s original expert disclosure stated his

gualifications and included a report in which he detailed the damage to the
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Knight's Inn in 2015andhe added more informatiarpon questioning at his
deposition.

For the most part, the court finds Hamaorginal expert disclosures
reasonably complete under Rule 26. They provided the intended subject matter of
Mr. Howarth and Mr. Irmiter’sestimony, the qualifications that allowed the
experts to arrive at their conclusions, and, at the very least, identified reports
detailing the experts’ findings regarding the damage to the Knight'sSeen-ed.

R. Civ. P. 26(a)(2)(B). Whil&ir. Howarth’s previous reports were rattached to

the disclosures, they were very specifically referenced in the disclosures and
identified as already produced to Chubb. Chubb has not put forth any effective
arguments regarding why the disclosure of those reports via reference should not
sufficeto set forth the basis for Mr. Howarth’s opinionBhus, the court finds
Haman’s initialRule 26 disclosures to be reasonably complete.

Nevertheless, Haman’s expert disclosuaek some informatica-for
instance any costasonablenesypinions from Mr. imiter. But, even if Haman
failed to properly disclossomeinformation from its experts under Rule 26, the
court need not strike Haman’s amended disclosures under Rule 37 if Haman can
show that the failure was “substantially justified” or “harmless.t.fe Civ. P.

37(c). Inthe context of Rule 37, the Eleventh Circuit has stated that an action is

substantially justified where “there is a genuine dispute, or if reasonable people
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could differ as to the appropriateness of the contested actiosehdis v. Wall to

Wall Residence Repairs, Inc., 662 F.3d 1292, 1314 (11th Cir. 2011). Generally
failure to disclose is considered harmless where the failure does not prejudice the
party entitled to disclosurd.ittle v. City of Anniston, No. 1:15CV-954-VEH,

2016 WL 7407093, at *3 (N.D. Ala. Dec. 22, 2016).

Here,with the exception of limited information from Mr. Irmiteamy
failuresby Haman to completely discloBeile 26 opinionswere harmless under
Rule 37because they did not puoelice Chubb Haman asserts, and Chubb does
not clearly rebut, that Chubb had access to all of the information that it needed
from documents produced during the course of this and the prior proceeding.
Haman also argues that its amended disclosures sarg®g from questions raised
by Chubb during its depositions of the experts.

First, much of Mr. Howarth’s amended testimony had a basis in information
previously disclosed to Chubb. A colleague on this court has addressed a similar,
but distinguishablassueregarding prior disclosureWhere a party argued that
there was no prejudice in a failure to disclose because the material was already
possessed by the other party, the court stated that it could find no support “for the
proposition that a party jsstified in failing to produce or identify a document in
Rule 26(a) merely because that document was already in the possession of an

opposing party.”Little, No. 1:15CV-954VEH, 2016 WL 7407093, at *4But,
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that case dealt with a situation in which the nonproducing party had not received
any indication that the previouspossessed knowledge could have bearing on the
expert’s testimony. In this case, Haman specifically cited previqodgessed
reports in its original initial disclosure¢Doc. 6391 at 3). So, Chubb cannot claim
surprise regarding the previously produced information.

Relatedly, Chubb had sufficient information from the original initial
disclosures to meaningfully depose both Mr. Howarth and Mr. Irmiter on most of
the relevant topics at issufT]he expert disclosure rule is intended to provide
opposing parties reasonable opportunity to prepare for effective cross examination
and perhaps arrange for expert testimony from other witnesResst v. Herbert,

527 F.3d 1253, 1265 (I1Cir. 2008). Further, thRule is meant to “allow both

sides in a case to prepare their cases adequately and to prevent sulghresecs.

Chubb was aware of the general substance of Mr. Howarth and Mr. Irmiter’s
testimony and their qualifications and methods, not to mention more specific
information about their assessments of the damages to the Knight’s Inn. For most
of the topics at issu€hubb had sufficient informatidinom the expert disclosures

to be abldo elicit testimony fronMr. Howarth andMVr. Irmiter during their
depositions.For almost all of the amended disclosuf@subb has failed to

specifically show that they were not able to adequately depose the experts, so they

cannot show prejudice.
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Moreover many of the amended disclosures in this easeallyarose out of
deposition testimony that opposing counsel @diitased on thaitial expert
disclosures The Eleventh Circuit has intimated that deposition testimony can
supplement expert dibbsures.Mitchell v. Ford Motor Co., 318 F. Appx 821, 823
(11th Cir. 2009) (stating that expert inappropriately testified to matters outside of
Rule 26(a) disclosuremnd his deposition). AdditionallyJudge Proctoon this
court has noted that Rule Béports must “convey the substance of the expert’s
opinion,” but do not need to replicate every piece of testimony the expert could
possibly offer at trial, and an expert can “supplement, elaborate upon, and explain
the opinions in a written report through later testimony/igneulle for Estate of
Vigneullev. Tahsin Indus. Corp. USA, No. 2:15CV-02268RDP, 2018 WL
1509435, at *12 (N.D. Ala. Mar. 27, 2018) (quotations omitted). In Jaclge
Proctorfound that testimony outside the corners of the RGleeport need not be
excluded where it was developed during deposition.

Here,for the most partHaman’samended disclosurggew out ofthe expert
deposition testimony. The experts’ deposition testimony supplemented and
elaborated on the original disclosures,-a#ihsed on that new informatien
Haman filed amended disclosures under Rule 26(e)’s mandate to amend

disclosures if they are incomplete ocamrect. See Fed. R. Civ. P26(e).
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In his deposition, Mr. Howarth testified, in response to questions from
opposing counsel, that his appraisals include an element of causation determination
because his job requires him to appraise damage from spemifses He stated
that he had not submitted a narrative account of his expert opinion on causation,
but that his appraisal, as produced, necessarily implicated causation. (Boat 75
18, 38). Mr. Howarth testified, again in response to questioning from opposing
counsel, about how Chubb handled the insurance claim and how he believed that
Chubb had mishandled the claimd. (@t 42,49-54). Finally, Chubb’s counsel
also questioned Mr. Howarth at his deposition about the actual caslo¥alue
repairs ad the implications oflepreciation (Doc. 756 at45, 48). Even the
shifting nature of Mr. Howarth’s actual cash value estimate arises from opposing
counsel’s questions about his repair estimbéesuse the answers are subject to
change over timas theproperty continues to deteriorate and costs evolve
Accordingly, the subjestof Mr. Howarth’'s amended disclosures can all be
characterized as attersjpd include and expand upon topics brought up by Chubb
at his deposition.

The same can be said for part of Mr. Irmiter's amended disclosures. Mr.
Irmiter testified in his deposition about the condition of the Knight's Inn, stating in
response to opposing counsel's questions that he believed that repair of the soot

damage would require complete demolition of interior walls. (D4, at 68.
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This testimony built on Mr. Irmiter’s original report filed with his expert
disclosure, which stated that the roof of the Knight's Inn needed to be replaced,
much of the interior needed be replaced, and failure to replace the roof would
result in more continuing damage. (Doc-bat 15455). Mr. Irmiter’'s
deposition testimony and original repddvetail with his amended disclosisre
staementthatonly the exterior walls of the striwre remained salvageable,
making the building effectively a total loss. Thus, daneended disclosures
describing the building as a total ladaborate on deposition testimony elicited by
opposing counse&lnd on his original expert disclosure

For thereasons discussed abo@hubb cannot show prejudice for Mr.
Howarth’s amended disclosures or Mr. Irmiter's amended disclosures regarding
the building being #otal loss. Chubb cannot show that it was unduly surprised by
the information, as it was either previously produced or arose out of deposition
testimony and cannot show that it will be unduly harmed. Thus, Chubb cannot
show prejudice and the late disclosures were harmless, so the court need not strike
the amended disclosureSee Fed. R. Civ. P. 37.

But, that rationale does not hold trige Mr. Irmiter's amended disclosures
regarding the reasonableness of Mr. Howarth's cost assessiNeittser Mr.
Irmiter’s deposition nor his original disclosure provides a basis for his amended

disclosure regarding the reasonableness of Mr. Howarth’s cost assessments. Mr.
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Irmiter’s original disclosure did not say anything about cost assessments or provide
a basis for expert testimony on costs. (Doel@f 4). His original expertreport

also failed tacontan information about costsr about Mr. Howarth’s evaluation

(Doc. 691 at 14166). Further, he only time that Mr. Irmiter talked about Mr.
Howarth’s cost estimates in his deposition was at the urging of Haman'’s counsel,
not Chubb’s. (Doc. 78 at8).

So, while Mr. Irmiter's new amended disclosures about the building being a
total loss arise from his previous expert disclosure and deposition, any opinion
about the reasonableness of Mr. Howarth’s estimates doe¥metack of
previous basis fathe amended disclosure prejudices Chubb, as it could not
adequately depose Mr. Irmiter on the issue, so the amended disclosure does not
gualify as harmless under Rule 33e Little, No. 1:15CV-954VEH, 2016 WL
7407093, at *3 Thus unlike Haman'’s otheemended disclosurethie court finds
that Mr. Irmiter’'s amended disclosure regarding reasonablen&ss Biowarths
costassessmentmust be struck and he cannot testify on that subject at 8eal.

Fed. R. Civ. P. 37(c).
IV. CONCLUSION

Becausehe court finds thalaman’s ameded disclosurer Mr. Howarth

and for Mr. Irmiter’s opinion on the building beingatal loss do not prejudice

Chubb, the court DENIES IN PART Chubb’s motion to strike amended disclosures
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regarding those topics. But, because the court finds that Chubb is prejudiced by
Mr. Irmiter’'s new opinions regarding the reasonableness of Mr. Howarth’s cost
assessments, the court GRANTS IN PART Chubb’s motion to strike amended
disclosures, solely regarding that topic.

DONE andORDERED this 7th day ofAugust 202Q
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KARON OWEN BOWDRE
UNITED STATES DISTRICT JUDGE
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