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MEMORANDUM OPINION AND ORDER

On September 23, 2015, Plaintiff William Colley filed an application for
disability insurance benefits ansupplemental security income. His alleged
disability onset date is July 9, 2014. Collegjsplication for benefits was denied at
the initial administrative level. Colley then requested a hearing befama
Administrative Law Judge (“ALJ”). ALBruce W. MacKenzidelda hearingon
August 29, 201anddenied Colleis claims onDecember 52017 Colleyrequested
a review of the ALJ’s decision by the Appeals Council, which declined review on
September,72018 As a result,lie ALJ’s decision became the final decision of the

Commissioner of the Social Security Administration (the “Commissioraes”df

1 Andrew M. Saul became the Commissioner of Social Security on June 5,RP@5ant to Rule
25(d) of the Federal Rules of Civil Procedure, Saul is substituted for Nancy Bexsythie proper
defendant in this case.
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September 72018

Colleys case is now before the court for review pursuant toU42.C.
88 405(g) and 1383(c)(3)Jnder 28 U.S.C. § 636(c)(1) and Rule 73 of the Federal
Rules of Civil Procedure, the parties have consented to the full jurisdictian of
United StateMMagistrate Judge. Based arneview of the parties’ submissions, the
relevant law, and the record aw/hole, the court concludes that the decision of the
Commissioner is due to be REVERSED and REMANDED to #tg for
proceedings consistent with this opinion.

I. STANDARD OF REVIEW

The court reviews a Social Security appeal to determine whether the
Commissioner’s decision “is supported by substantial evidence and based upon
proper legal standardsl’ewis v. Callahan125 F.3d 1436, 1439 (11th Cir. 1997).
The court will reverse the Commissioner’s decision if it is convinced that the
decision was not gyported by substantial evidence or that the proper legal standards
were not appliedCarnes v. Sullivan936 F.2d 1215, 1218 (11th Cir. 1991). The
court “may not decide the facts anew, reweigh the evidence, or substitute its
judgment for that of the Commissioner,” but rather “must defer to the
Commissioner’s decision if it is supported by substantial evideNtkes v. Chater
84 F.3d 1397, 1400 (11th Cir. 1997) (citation and internal quotation marks omitted).

“Even if the evidence preponderates against the Secretary’s factual findnmegs, [



court] must affirm if the decision reached is supported by substantial evidence.”
Martin v. Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990). Moreover, reversal is not
warranted even if the court itself would have resta result contrary to that of the
factfinder.See Edwards v. Sulliva@37 F.2d 580, 584 n.3 (11th Cir. 1991).

The substantial evidence standard is met “if a reasonable person waeptl ac
the evidence in the record as adequate to support the cleall@ogclusion.”
Holladay v. Bowen848 F.2d 1206, 1208 (11th Cir. 1988) (quofdayd v. Heckler
704 F.2d 1207, 1209 (11th Cir. 1983)). The requisite evidentiary showingéas b
described as “more than a scintilla, but less than a preponderBiamsd5worth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983). The court must scrutinize the entire
record to determine the reasonableness of the decision reached and cannot “act as
[an] automaton(] in reviewing the [Commissioner’s] decisidiidle v. Bowa, 831
F.2d 1007, 1010 (11th Cir. 1987). Thus, the court must consider evidence both
favorable and unfavorable to the Commissioner’s deciSiamdle v. Sullivay914
F.2d 222, 225 (11th Cir. 1990).

The court will reverse the Commissioner’s decisiorplamary review if the
decision applies incorrect law or fails to provide the court with sufficient reasoning
to determine that the Commissioner properly applied the@Gant v. Astrue255
F. App’x 374, 37576 (11th Cir. 2007)citing Keeton v. Dep’'t oHealth & Human

Servs, 21 F.3d 1064, 1066 (11th Cir. 1994)). There is no presumption that the



Commissioner’s conclusions of law are valdl.
[I. STATUTORY AND REGULATORY FRAMEWORK

To qualify for disability benefits, a claimant must show the “inabit
engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which has
lasted or can be expected to last for a continuous period of not less than 12"months
42 U.S.C. 88423(d)(1)(A) & 416(i)). A physical or mental impairment is “an
impairment that results from anatomical, physiological, or pdggnal
abnormalities which are demonstrated by medically acceptable clinical and
laboratory diagnostic technigs.” 42 U.S.C. § 423(d)(3)Taylor bears the burden
of proving that he is disabled, and is responsible for producing evidence sufficient
to supportisclaim. See Ellison v. Barnhgrg55 F.3d 1272, 1276 (11th Cir. 2003).

A determination of disability under the Social Security Act requires a five
step analysis. 20 C.F.R. 8§ 404.1520(a). The Commissioner must determine in
sequence:

(1) Is the claimant presently unable to engage in substantial gainful

activity?

(2) Are the claimant’s impairments severe

(3) Do the claimant’s impairments satisfy or medically equal one of the

specific impairments set forth in 20 C.F.R. Pt. 404, Subpt. P,
App. 17?
(4) Is the claimant unable to perform her former occupation?

(5) Is the claimant unable to perform other work given tesidual
functional capacity, age, education, and work experience?



See Frame v. Comm’r, Soc. Sec. Adn&@6 F. App’x 908, 910 (11th Cir. 2015).
“An affirmative answer to any of the above questions leads either to #te ne
guestion, or, [at] steps thread five, to a finding of disability. A negative answer
to any question, other than at step three, leads to a determination of ‘not disabled.”
McDaniel v. Bowen800 F.2d 1026, 1030 (11th Cir. 1986) (quoting 20 C.F.R.
§ 416.920(a)—(f)). “Once the finding is made that a claimant cannot return to prior
work the burden of proof shifts to the Secretary to show other work the claimant can
do.” Foote v. Chater67 F.3d 1553, 1559 (11th Cir. 1995) (citi@dpson v. Heckler
762 F.2d 1516 (11th Cir. 1985)).
1. FACTUAL BACKGROUND

William Colley was54 years old at the time of the ALJ’s decisiéh. 34.
Colley lives with his mother at her house in Birmingham, Alabama. R.HHS.
primary complaints are back and knee pain. Doc. 11 ht fis disability reort, he
alleges that HBP, digestive disorder, cirrhosis of liver, hepatitis C, psoriasis, a
broken right leg and ankle, complete reconstruction of the right arm, multiplenbroke
ribs, a broken right hand, a broken jaw, a broken right collarbone, and multiple
motorcycle injurie prevent him from workingR. 172

Colley obtainedhis GED. R. 33. He has attended several classes on truck
transmissions. R. 58Iln the pastheworked on and off as a mechani.. 3740.

He has worked for auto shops and for himgeli37-41. Colley has done a variety



of mechanic work, from fixing diesel trucksmehabbingransmissions teepairing
engines and car bumpers. R—3%9. A vocational expert (“VE”) determined that
this past work fell into three different categories: (1) diesel truclchaeic
performed at the heavy and skilled level, (2) general motor vehicle mechanic
performed at the heavy and skilled leaid(3) transmission mechanic performed

at the heavy and skilled level. R. 5Zolley last workedon July 1, 2014. R. 173.

The ALJ held a hearing in Colley’s case on August 29, 2017. R. 30. At the
hearing, Colley testified thdttis knees and baalender him disabledR. 43& 48.
Although he had knee surgery a few years @gdiey explained thathe surgery
merelyswitched the pain from one spot in his knee to another. R. 43. Colley also
testified that he uses a cane to prevent his knees from bucklidg. Rie shared
that he has arthritis and three stress fractures in his back. R. 43. He informed the
ALJ that he has seen a chiropractor in an attempt to get relief from his lower back
pain. R. 44. Colley also reportduht pain radiates from his knee all the way to his
neck. R. 48. He describ#uk painas constant, dulgndthrobbing. R. 48His knees
alwayshurt. R. 48. Colley explainedthat if he step “wrong,” he experiencea
shooting extreme pain. R. 48. And if he stays on his feet for too long, hisvkhee
swell. R. 49. When the ALJ asked himclarify whether the pain was an “off and
on thing,” Colley reiterated that he “hurts all day, every day.” R.H8.can carry

only two bags of groceriesd walk about a block before the pain wears him down.



R. 55. He stands on his feet foxo more thartwo to three hours a day in total.
R. 55. Colley testified that he can be on his feet for up to one haarelibg pain
requires him to sit down. R. 54.
During the hearing, the ALJ posed the following hypotheticalthte
vocational expert
consider a hypothetical individual . . . who’s capable@fforming
light exertional level work. There are restrictions. Those restrictions
include this individual could only frequently use bilateral foot controls,
could frequently climb ramps and stairs, never ladders and scaffolds,
could frequently balance and stoop, occasionally kneel, crouch, and
crawl, should never be exposed to unprotected heights.
R.59-60. The ALJ asked whether this individual could perform the wookey
did in the pastand the VE responded, “No.” RO. The ALJ then asked whether
this hypothetical individual could perform any work at all in the national economy.
R. 60. The VE determined that thisdividual could find jobs classified as light
work.2 R. 60. For exampe, the individual could work as a storage facility rental

clerk, a sales attendawot, an automatic car wash attenddrt60.

The ALJ then asked whether the hypothetical individual could find work in

2 “Light work involves lifting no more than 20 pounds at a time with frequent lifting oyicay

of objects weifing up to 10 pounds. Even though the weight lifted may be very little, a job is in
this category when it requires a good deal of walking or standing, or when it involwegraibist

of the time with some pushing and pulling of arm or leg controls. €elconsidered capable of
performing a full or wide range of light work, you must have the ability to do substpatiadif
these activities. If someone can do light work, we determine that he or sheado akdentary
work, unless there are additiotiatiting factors such as loss of dexterity or inability to sit for long
periods of time.” 20 C.F.R. § 404.1567(b).



the national economy he had the additional limations:
this individual could only occasionally climb ramps and stairs and
additionally would also require a sit/stand option with the retained
ability to stay on or at a work station and no less thamiBite
increments each without significant reduction of remaining on task.
The individual would also be able to ambulate short distances up to 100
yards per instance on flat, hard surfaces.
R. 61. The VE determined that this individual could work as a storage facility rental
clerk, a ticket seller, and a parking lot cashier. R:621
The ALJ then asked the VE to consider a third hypotheti¢i] et’s just look
at sedentary exertional level wéwkith all of the restrictions from hypotheticals one
and two. Please obviously take out that sit/stand option as well as the ambulation
restriction.” R. 63. The VE determined that thisypotheticalindividual could not
perform Colley’s past work. R. 63.he ALJ did not ask whether any other jobs exist
that this individual could perform. R. 63.
TheALJ issued his decision ddecember 52017 R.13. Under step one of
the fivestep evaluation process, tiA¢.J found that Colley has not engaged in
substantal gainful activity since July 1, 2014. R. 18. The ALJ conclutdatColley

suffers from thdollowing severe impairmeist status post closed fracture of the right

tibia, hepatitis C, cirrhosis, and generalized osteoarthritis u2@erC.F.R.

3 Sedentary worlinvolves “lifting no more than 10 pounds at a time and occasionally lifting or
carrying articles like docket files, ledgers, and small tools. Although sittinga$vied, a certain
amount of walking and standing is often necessary in carrying out job dutiesarddeslentary

if walking and standing are required occasionally and other sedentaryacaite met.20 C.F.R.

§ 404.1567(p



8 404.1520¢). R. 8. The ALJ notd that theseampairmentssignificantly limit
Colley’s ability to perform basi work activities. R. 8. The ALJ determined that
Colley also suffered from the na@®vere impairments of hypertension and psoriasis.

R. 18. But the ALJ concluded at step three of the analysiGbl¢y’simpairmens

did notsatisl or medically equal the severity of one obsle listed in the applicable
regulations. R19. With respect taColley’s arthritis, the ALJ concluded that “there

is no evidence to show that he has joint problems of such severity as to interfere with
his ability to ambulate independently and effeciveR. 19. The AlLJalso found

“no evidence b nonunion, delayed healing, or other complications relating to
[Colley’s tibiafibula] fractures.” R. 19.

At stepfour, the ALJ determined that Colley is unable to perform any past
relevant work.R. 21. Atstep five the ALJ found thaColley has the residual
functional capacity (“RFC”) to perform kBmited range oflight exertionalwork.

R. 19. Ultimately, the ALJ determined that consideri@glley’s age, education,
work experience, and RF-@nhere are jobs thatolley can perform that exist in
significant numbers in the national economy2R. Therefore, the ALJ concluded
thatColleywasnot disabled within the meaning of the Social Securityféach July

1, 2014 through June 30, 2018. 23. Based on these findings, the ALJ denied
Colley’s claims. R. 13. In making this determination, the ALJ wiid articulate

whether he credited Colley’s statements concerning the intensity, persistahce, a



limiting effects of the pain in his knees and back.
V. DISCUSSION

Colley present®neissue on appealvhetherthe ALJproperlyevaluate the
credibility of Colley’sallegations consistent witheEleventh Circuit pain standard.
Doc. 11 at 5.

Colley asserts that the ALJ erred in assessing the credibility of his pain
allegationsDoc. 11. “The ALJ must make credibility determinations regarding a
claimants claims of pairi.Fries v. Comm’r of Soc. Sec. Admit96 F. App’'x 827,

833 (11th Cir. 2006) When determining the credibility of a claimant’s testimony as
to his symptoms, the ALJ must follow a tstep process: “(1) first determine if the
claimant has a medically determinable impairment that could reasonablydwtes

to produce the symptoms alleged; aiido (2) evaluate the intensity and persistence
of the claimant’s symptoms such as pain and determine the extent to thvich
claimant’s symptoms limit his or her ability to perform waoefated activities.”
Cooley v. Comm’r of Soc. Se2019 WL 211437, at *2 (M.D. Fla. Jan. 16, 2019).
“In considering the intensity, persistence, and limiting effects of the claimant’s
sympbms, the ALJ is to examine the entire case record, including the objective
medical evidence; an individual’'s statements about the intensity, persistence, and
limiting effects of symptoms; statements and other information provided by medical

sources and o#r persons; and any other relevant evidence in the individual’s case

1C



record.”ld. at *3 (internal citation and quotation omitted).

Additionally, the Social Security Regulations provide that a claimant’'s
subjective complaints of pain cannot alone estabtidability. Rather, the
regulations describe additional objective evidence that permitsndandi of
disability. See42 U.S.C. § 423(d)(5)(A); 20 C.F.R. 8§ 404.1529. Interpreting these
regulations, the Eleventh Circuit has articulated a “pain standard” that applies when
a claimant attempts to establish disability through his own testimony of pain or other
subjective symptoms. When establishing disability in this manner, a claimant must
satisfy two parts of the Eleventh Circuit’s thigat pain standard(1) evidence of
an underlying medical condition; and (2) either (a) objective medigderce
confirming the severity of the alleged pain; or (b) that the objectively determined
medical condition can reasonably be expected to give rise to the claimned pa
Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002).

A claimant’s testimony that is supported by medical evidence and satisfies the
pain standard “is itself sufficient to support a finding of disabiliyolt v. Sullivan
921 F.2d 1221, 1223 (11th Cir. 1991). But an ALJ is free to discredit a claimant’s
testimony.See Moore v. Barnhgrd05 F.3d 1208, 1212 (11th Cir. 2006)0w V.
Colvin, 36 F. Supp. 3d 1255, 1259 (N.D. Ala. 2014)herefore, if a claimant
testifies to disablingainand sasfies the three papainstandargdthe ALJ must find

a disability unless the ALJ properly discredits the clainsatgstimony.). “If the

11



ALJ discredits subjective testimony, he must articulate explicit and adequate reasons
for doing so.”Wilson 284 F.2d at 1255.“The ALJ is not required explicitly to
conduct a symptom analysis, but the reasons for his or her findings must be clear
enough that they are obvious to a reviewing co@airell v. Berryhill, 2019 WL
1696698, at *4 (N.D. Ala. Apr. 17, 201 Otherwise, the testimony will be accepted

as trueld. The pain standard requires that the articulated reasons be supported by
substantial evidencelale, 831 F.2d at 1012 (“Implicit in this rule is the requirement
that such articulation of reasony the Secretary be supported by substantial
evidence.”).

Here,the ALJ did notmake ay findingsaboutColley’s pain allegations. The
ALJ did not statewhetherhe was discreditingpr crediting Colley’s subjective
complaints about pain. Even if the cbwere to infer that the ALJ discreditédoe
subjective testimony, the ALJ cannot be said to haseulatel explicit and
adequate reasons for doing saccordingy, the court mustemand the case the
ALJ for proper application ahe pain standard.

In a similar caseHolt v. Sullivan 921 F.2d 1221, 1224 (11th Cir. 199te
Eleventh Circuit remanded a claimant’s case to the ALJ because the ALJ did not
make findings about whether the claimant’s subjective testimony satisfipaithe
standard. The claimahtdapplied for disability due to obesity and hypertension.

Id. at 1222. At the administrative hearing before the ALJ, she testified that she was

12



unable to stand for more than one hour and walk more than one lolo&he &0
testified that she experienced discomianensitting for an extended period of time.
Id. The ALJ determined that the claimant’s physical condition did not prevent her
from sedentary workd. Howeverthe ALJ did not discuss the claimant’s subjeeti
complaints of pain.
Neither did the ALJ make findings on whether Holtlaims of pain
and other subjective symptoms satisfied the second or third prongs of
the pain standardlhe findings contain no indication that he considered
whether Holts claims were either confirmed by objective medical
evidence or could reasonably have been expected to give rise to the pain
alleged.In short, the ALJ did not apply the pain standard as is required
by law.
Id. at 1223. The Eleventh Circiekplainedthat it was within the ALJ’s discretion
to reject the claimant’s pain testimony, “[bJut the ALJ’s discretionary power to
determinethe credibility of testimony is limited by his obligation to place on the
record explicit and adequate reasons for rejecting that testimiohy-TB]ecause
the ALJ’s findings [did] not set out whether or fehat reason he discredited [the
claimant’s] testimony,” the Eleventh Circuit concluded that the testimony must be
accepted as trudd. at 1223-24. The Eleventh Circuit instructed the ALJ to
determine on remand whether, accepting the claimant’'s testimsryue, she
presented evidence to satisfy the pain standdrét 1224. And the court further

ordered the ALJ to “set out on the record his reasons for that conclusion.”

Presley v.Social Security Administration, Commission2018 WL 447421

13



(N.D. Ala. Jan. 17, 2018nlsois instructive The Presleyclaimant allegedhat
chronic back pain prevented him from workimg. at *1. The ALJ found that the
claimant suffered from the severe impairments of osteoarthrosis, allied dssorde
and spine disordeld. at *3. But theALJ determined that none of these impairments
satisfied a listing because there was no evidence that the claimant ambulated
ineffectively, struggled to perform fine and gross movement, or suffered from nerve
root compessionld. “Beyond a bare recitation of the potentially applicable listings,
however, the ALJ failed to explamhy Presley’s impairment did not meet these
criteria.” Id. The district court found that “the ALJ’s decision contains no indication
that he applied [the Eleventh Circuit pain] standard as required by lhwThe
court concluded that “the ALJ’s failure to apply the pain standard, along with his
inappropriate consideration of [the claimant’s] lack of efforts to seek free or
subsidized care, are grounds for reverddl.at *4. And the court reiterated ththe
“[flailure to apply the correct legal standards or to provide the reviewing court with
the sufficient basis to determine that the correct legal principles have been followed
Is grounds for reversalld. at *3.

Similarly, in Lockhart v. Colvin 2015 WL 1475533 (M.D. Ala. Mar. 31,
2015), theAppeals Councihad reversed an ALJ's decision awarding disability
benefits. The ALJ found that the claimant was disabled due to a combination of

physical problemdd. at *1. After the Appeals Council reversed that decision, the

14



claimant appealed and asserted that the Council did not properly apply the pain
standardld. at *5. TheLockhartcourt agreed, finding no discussion by the Appeals
Council of the claimant’s credibilityld. The court noted that it had “carefully
reviewed the opinion of the Appeals Council and observes that the pain standard is
not discussed in the opinionld. Accordingly, the court “remanded for further
consideration of [the claimant’s] testimony of pain and application of the pain
standard.’d.

This court is faced with the same scenarithe ALJ either disregarded or
misapplied the pain standards in the cases discussed above, the ALJ did not make
anyfindings about whether Colley’s subjective testimony satisfied the pain standard.
The record does not refleathether the ALJ even congiced the pain standard or
Colley’s complaints in any waylnstead, m a conclusory fashion, the ALJ stated
that none of Colley’s impairments satisfied a listing because there is no evidence to
show that Colley has joint problems interfering with his abilo ambulate no
evidence to suggest namion, delayed healing, or other complications regarding
his tibiafibula fractures and no evidence that Colley developed any serious
complications of liver disease. R. 1%hese findings armconsistent with Glley’s
testimony thahe experiences constadull pain in his knees, sharp pain if he steps
wrong,andpain that radiates from his knees through his back and neck—8.48

The ALJ was free to discredit this testimony, buinigst articulate reasons

15



for doing so See Wilson284 F.3d at 1255 (“Failure to articulate the reasons for
discrediting subjective testimony requires, as a matter of law, that the testimony be
accepted as true.”)After carefully reviewing the ALJ’s opion, the court cannot
ascertain whether the ALJ intended to credit or discredit Colley’s testimidrere

Is no mention of Colley’s subjective complaints about pain. There is no discussion
of whether Colley’s hearing testimony satisfied the pain standénd. court could
perhaps infer that the ALJ meant to discredit the pain testimony since he ultimately
found Colley able to work, noted that Colley was laid off on the disability onset date,
and repeatedly emphasized lack of treatment (despite Colleyrsday that he lost

his insurance). R. 2@1. However, ths court cannot affirman ALJ's decision
simply because some rationale might have suppdrt&ee Winschel v. Comm’r of
Soc. Se¢631F.3d 1176, 1179 (11th Cir. 2011)Tfierefore, when thALJ fails to

state with at least some measure of clarity the grounds fatelsision we will
decline toaffirm simply becausesomerationalemight have supportedthe ALJ’s
conclusion.). The ALJ isobligated to place on the record explicit and adequate
reasons for rejecting a claimant’s testimodplt, 921 F.2d at 1223. The ALJ here
failednot onlyto articulate explicit and adequate reasons for rejecting Colleyis pa
testimony but evento announce whether heas rejecting or accepting that
testimony. The ALJ’s reasons for his findings are not clear enough as to be obvious

to this courtSee Carell, 2019 WL 1696698, at *4Accordingly, this action is due

16



to be reversed so that the ALJ can apply the proper Eleventh Circuit pain standard
and place on the record thasis for his findings
V. CONCLUSION

Forthesereasonsthecourtconcludes thahe Commissioner’s decisionnst
founded upon the proper legal standandsstherefore ORDERED that the decision
of the Commissioner denying benefits is REVERSED and this matter is
REMANDED to the Administrative Law Judge for the purpose of issuingva
disability determination consistent with this opinion.

Pursuant to Federal Rule of Civil lBealure54(d)(2)(B), Plaintiff’'s attorney
is granted an extension of time in which to file a petition for authorization of
attorney’s fees under 42 U.S.C. 86498) until 30 days after receipt of a notice to
award benefg from the Social Security Administratiofihis order does not extend
the time limits for filing a motion for attorney’s fees under the Equal Access to
Justice Act

A final judgment will be entered separately.

DONE and ORDERED odanuary 31, 2020

o5

GRAY M BORDEN
UNITED STATES MAGISTRATE JUDE
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