Perry v. Matrix Financial Services Corporation et al Doc. 33
FILED

2019 Apr-15 PM 12:27
U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ANNIE P. PERRY
Plaintiff,
V. Case No0.:2:18cv-01845JEO

MATRIX FINANCIAL SERVICES
CORP., et a.

N N N N N N N N N N

Defendants

MEMORANDUM OPINION

In this action, Plaintiff Annie P. Perry has alleged a variety of federal and
state law claims against Defendants Matrix Financial Services Corporation
(“Matrix”), Nationstar Mortgage, LLC (“Nationstar”), and Mortgage Electronic
Registration Systa, Inc. (‘“MERS”). (Doc. 3@). The claims are based on
allegations that Defendarfedsely reported that Perry was in default on a mortgage
loan and wrongfully initiated foreclosure proceedings on her property, among other
things. (d.). Defendants have moved to dismiss the amended complaint in its

entirety. (Doc. 26). For the reasons that follow, tleurt concludes that the

! The action was originally assigned to the undersigned United States Magisiiige pursuant

to 28 U.S.C. 8 636(b) and the court’s general order of reference dated January 2, 2015. The
parties have since consented to an exercise of plenary jurisdigtiomigistrate judge pursuant

to 28 U.S.C. § 636(c) and Fed. R. Civ. P. 73. (Doc. 12).
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motion is due to bgranted in full with regard to Defendant MERS ayrdnted in
part and denied in partith regard to the other two Defendants
l. PROCEDURAL HISTORY

Perry filed this action in the Circuit Court of Jefferson County, Alabama,
asserting fourteen separate claims against Defendants: negligence, wantonness,
unjust enrichment, wrongful foreclosusdander of tie, breach of contract, fraud,
false light, defamation/libel/slander, violati of the Truth in Lending Act,
violation of the Real Estate Settlement Procedurds\Aalation of the Fair Credit
Reporting Act, violation of the Fair Debt Coltean Practices Act, and a claim for
declaratory relief.(Doc. 11 at 340). Defendants removed the action to this court
and then moved to dismiss all of the claims contained in the complaint, or, to the
extent any claims remained, moved for a more definite statement of those claims.
(Docs. 1, 8).

In response to the motion to dismiss, Perry filed a motion for leavie &nf
amended complaintnoting the different pleading standards in federal and state
court (Doc. 15). Despite Defendants argument that any amendment would most
likely be futile, (doc. 16), the court granted Perry’s motionfile an amended

complaint (Doc. 17). After two extensions, (docs. 20 & 25), Perry filed her



amended complaint on January 14, 261@Doc. 24). The amendedmplaint
contains a more detailed set of factual allegatiansl deleted two claims
(wrongful foreclosure and slander of title), but otherwise the differences between
the two complaints are minimalAs before, Defendants have moved to dismiss all
the claims in the amended complaint. (Doc. 26). The motion has been fully
briefed and is now ripe for decision.
[1.  STANDARD OF REVIEW

Defendants have moved for dismissal pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, which authorites dismissal of all or some of
the claims in a complaint if the allegations fail to state a claim upon which relief
can be grantedFederal Rule of Civil Procedure 8(a)(2) requires only “a short and
plain statement of the claim showing that the pleaglentitled to relief,” in order
to “give the defendant fair notice of what the ... claim is and the grounds upon
which it rests.” Conley v. Gibson355 U.S. 41, 4 (1957). The court assumes the
factual allegations in the complaint are true and gikegtintiff the benefit of all
reasonable factual inferences$lazewood v. Foundation Financial Group, LLC
551 F.3d 1223, 12241{th Cir. 2008). However, “courts ‘are rmtund to accept
as true a legal conclusion couched as a factual allegati@ell’ Atlantic Corp. v.

Twombly 550 U.S. 544, 555 (2007) (quotiRgpasan v. Allaind78 U.S. 265, 286

% In light of the filing of the amended complaint, Defendamtsginal motion to dismiss was
deemed moot. (Doc. 25).
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(1986));see also Ashcroft v. Igha56 U.S. 662, 6789 (2009)(“Rule 8 marks a
notable and generous departure from lilypertechnical, codeleadingregime of

a prior era, but it does not unlock the doors of discovery faiatiff armed with

nothing more than conclusions.”Nor is it proper to assuméat a plaintiff can

prove facts he has not ajled or that the defendants hawelated the law in ways
that have not been allege Twombly 550 U.S. at 563 n.@iting Associated Gen.
Contractors of Cal., Inc. v. Carpente#59 U.S. 519, 52G1983)).

“While a complaint attacked by a Rule 1@ motion to dismiss does not
need detailed factual allegations, a plaintiff's oélign to provide the grounds of
his entitlement to relief requires more than labeld eonclusions, and a formulaic
recitation of the elements of a cause of action mot do.” Id., 550 U.S. at 555
(citations, brackets, and interngliotation marksomitted). “Factual allegations
must be enough to raise a right to relief above the speculative leveld. . Thus,
“a complaint must contain sufficient factual mattaccepted as true, to ‘state a

claim to relief that is plausible on its face,” i.e., its “factual content ... allows the
court to draw the reasonable inference thie# defendant is liable for the
misconduct alleged.lgbal, 556 U.S. at 678 (citations omitted).

Defendants have also moved for a dismissal of Befrgud claimpursuant

to Rule 9(b). Rule 9(b) requires that “in all avermendf fraud ormistake, the

circumstances constituting fraumt mistake shall be stated witharticularity.”



Fed. R. Civ. P9(b). The “particularity” requirement “serves an impart@urpose
in fraud actions by alerting defendants to the ‘precise misconductmitih they
are charged’ and protecting defendants ‘agapstious charges of immoral and
fraudulent behawar.” Ziemba v. Cascade Int’l, Inc256 F.3d 1194, 1202 (11th
Cir. 2001) (citation omitted).
[1. STATEMENT OF FACTS

Perry alleges that she bought property located at 333 Normandy Lane in
Chelsea Alabama, financed the purchase with Movement Mortgage, dmdC
executed a mortgage with MERS, “acting solely as nomiieeeMovement
Mortgage,”on November 24, 2015 (Doc. 24 5). The loan was latéisold and
transferred” and/oassignedo both Nationstar and Matrixld. 7). Although the
allegations of the amended complaint are anything but clear as to the éming
order of thealleged sales/transfers/assignments, from what the court can glean,
Perry seems to allege that MERS sold and transferred aas$igned the loan to
Natiorstar, and Nationstar also serviced the lodd.).( Then, at some tiar point,
theloan was transferrei Matrix and Nationstar remained the servicer of the loan.
(Id.). Perry “disputes the validity” of theansfers and/oassignments,id. 117,
13), but provides no factual basis for this allegation and does not attach a copy of
ary allegedly defective or invalittansfers, sales @assignmerstto the amended

complaint.



In June 2017, Perry complained to Defenshtitat they were improperly
maintaining her escrow account by charging fees to the account and agdiegn
payment to e account when no payment was duéd. {| 22). Perry alleges
Defendants did nothing to address the situatidd.).( Additionally, she alleges
Defendants “continually during 2017 improperly held [her] payments in a

‘suspense account” and “chaymte fees and interest as if the payments had not
been made even though they had received the paymelutg.” (

On December 5, 2017, Perry sent a qualified written request (“QWW&”)
both Nationstar and the attorney for Nationstdd. { 88). The letter included a
statement for the reasons Perry believed there was an error rgdagdimortgage
loan and included sufficient details for Nationstar to respord.). ( Nationstar
never acknowledged receipt of the QWR and never respondedliad. 1 89).

On June 6, 2018, Defendahisitiated foreclosure proceedings on Pesry’

property. [d. 11 9 23. The foreclosure sale was reported to the national credit

® The amended complaint does not identify to which Defendant Perry complained, but instea
uses the generic “Defendants.” (Doc.pa2).

* A QWR is written correspondence to the servicer that “(i) includes, or othemases the
servicer to identify, the name and account of the borrower; and (ii) includeemestatof the
reasons for the belief of the borrower, to the extent applicable, that thentaes in error or
provides sufficient detail to the servicer regarding other information soughelyorrower.” 12
U.S.C. 8 2605(e)(1)(B).

> Although this paragraph of the amended complaint alleges that “Defendaniateéhithe
foreclosure proceedings, earlier in her statement of facts, Perry states that “Mas the
purported owner of the loan at the time that the foreclosure sale watedand is the party that
advertised the property for foreclosure sale.” (Doc. 24 |
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bureaus, which damaged Perry’s reputation and credild. f 12, 25).
Additionally, the foreclosure sale date was published in the Shelby County
Reporter in June, July, August and September 2018, and included false informatio
regarding her alleged defaultid ( 25).

According to Perry, she was not in default on hankendDefendants knew
she was not in default at the time they began foreclosure proceedidg$§ 11,
14, 26. On September 6, 2018, Perry alleges she sent another QWR, as well as a
notice of error(*NOE”) to Nationstar and its attorneysld.( 88). Nationstar did
not respond. Id. 1 89).

Perry alleges that prior to September 2017, Defentlaotepted and cashed
her monthly payments, but did not properly apply them to her account “pursuant to
paragraph 2 of the mortgage contractd. 120, 21). When she seimérmonthly
payment to Defendants i@ctober, November and December 2017 and January
2018, Defendants refused the payment and returned it to her without explanation.
(Id. 120). When Perry called and asked about the returned payments, Defendants
told her she was in default for failure to make payments without any further
explanation. Id.). Defendants told Perry they would not accept any further

payments and her account was being turned over for foreclosdre. (

® Again, the amended complaint does not identify to which Defendant Perry sent trethéym
payments or which Defendant she called regarding the returned payrnmstésd, the amended
complaint uses the generic “Defendants” throughout these allegations.
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As of the time Perry filed hemmended complaint, she continued to reside in
the property. Ifl. § 6). It is unclear from the amended complaint whether a
foreclosure sale was ever scheduled.
V. DISCUSSION

In her amended complaint, Perstatestwelve counts - four federal
violations, severstate law violations, and a count for declaratory judgmé@noc.
24 at 726). Under eah count, there is a parenthetical that stateshéime of a
Defendant or Defendantqld.). The court assumes that tdefendantsnamed in
those parentheticals atbe defendants against whickhe brings the specific
claim.” That being said, the amended complaint does not allege a single count
against MERS. Additionally, the court cannot find any allegation in the amended
complairt accusing MERS of any alleged wrongdoing. As such, the motion to

dismiss as it relates to MERS is due to be granted in full.

" The court makes this assumption even though the paragraphs of each count use the generic
“Defendants” throughout the allegations. If the court did not makea#sismption, the amended
complaint would be a classic example of a shotgun pleading where multiple al&rasserted

against multiple defendants without specifying which acts or omissions each atdfesd
allegedly responsible for. The court noted spmé not all, of these allegations in its recitation

of the facts alleged in the amended complaint that are more akin to this spiegdimg style.

The Eleventh Circuit has repeatedly condemned shotgun plea@iteyship Enters. Of Atlanta,

Inc. v.Coweta Cq 708 F.3d 1243, 1251, n.7 (11th Cir. 20IBY.C Windoors, Inc. v. Babbitbay

Beach Const., N.V598 F.3d 802, 806 n.4 (11th Cir. 201Dgvis v. CocaCola Bottling Co,

516 F.3d 955, 979 n. 54 (11th Cir. 2008).

8 Plaintiff does not respond to the argument in Defendants’ brief regardRSMind the lack of
claims stated against it. “[F]ailure to brief and argue [an] issue duringdceedings before [a]
district court is ground for finding that the issue has been abando@mil. for the Abolition of
Marijuana Prohibition v. City of Atlanta219 F.3d 1301, 1326 (11th Cir. 2000).
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A. TheFederal Claims

In her amended complaint, Perry alleges that Nationstar violated four federal
statutesthe Truth in Lending Act (“TILA”), 15 U.S.C. 88 16t seq (Count
Eight); the Real Estate Settlement Procedures(ARESPA”), 12 U.S.C. 88 2601
et seq (Count Ning; the Fair Credit Reporting Act (“FCRA”), 15 U.S.C. 88 1681
et seq(Count Te and the Fair Delifollection Practices Act (“FDCPA”), 15
U.S.C.88 1692et seq (Count Eleveh (Doc. 24 at 226). She also alleges that
Matrix violated the FCRA. Id. at23-25). Nationstar and Matrix have moved to
dismiss all federatlaimsalleged in the amended colamt.

1. TILA

TILA is a remedial consumer proteatiostatute designed to “assure a
meaningful disclosure of credit terms so that the consumer will be albenfmace
more readily the various credit terms available to him and avoid the uninformed
use dé credit, and to protect the consumer against inaccurate and unfair credit
billing and credit card practices.15 U.S.C. § ©01(a);see Beach v. Ocwen Fed.
Bank 523 U.S. 410, 412 (1998)TILA requirescreditors to provide consumers
with “clear and accuate disclosures of termsealing with things like finance
charges, annual percentage rates of interest, and the borrower's right.412.
TILA provides a private right of action against “any creditor” who violdtes

requirements of the statute’sedit transactionsectionand allows foractual



damages as a result of the failure and, with certairtdtrons, statutory damages.
15 U.S.C. § 1640(a).

In Count Eight of the amended complaint, Perry alleges that Nationstar
violated both TILA and Regulation Z. (Doc. 24 11 77-86). Specifically, she
alleges that Nationstar failed to provide required disclosures “prior to
consummation” of her loan transaction, failed to make required disclosures
“clearly and conspicuously in writing,” and failed to “include in thefice charge
certain charges imposed . [and] payable by plaintiff incident to the extension of
credit . . ., thus improperly disclosing the finance chargéd. (81). She also
alleges Nationstar made unauthorized charges in tme &b attorney fees and
other fees not authorized by the mortgage contract, as well as “improperly
amortizing the loan.” I¢. 1183, 85).

As stated above, by its plain language, TILA’s private right of action applies
only to actions against “creditors.15 U.S.C.8 1604(a). A “creditor” is defined
as:

a person who both (1) regularly extends, whether in connection with

loans, sales of property or services, or otherwise, consumer credit

which is payable by agreement in more than four installments or for

which the payment of a finance charge is or may be required, and (2)

Is the person to whom the debt arising from the consumer credit
transaction is initially payablen the face of the evidence. . ..

° Regulation Z, 12 C.F.R. §§ 226.1 et seq., consists of various rules promulgated by the Federal
Reserve Board to further the purposes of TiLlAendley v. Cameron-Brown C&40 F.2d 831,
833 (11th Cir. 2000).
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15 US.C. § 1602(g). He civil liability provision of TILA does not apply
generally to every person the statute regulates, but only to originating creditors.
Gregory v. Select Portfolio Servicing, In20Q16 WL 4540891, at *14 (N.D. Ala.
Aug. 31, 2016).

Perry’s factual allegations demonstrate that Nestiar is not, in fact, the
personto whom the debt arising from the loan transaction was initially payable.
According to her amended complaifterry financed the purchase of the home
with Movement Mortgage, LLC. (Doc. 24 5). As such, Nationstars not a
“creditor” within the meaning of TILA because it is not the party to whioenldan
was initially payable. Perry’'s TILA claim against Nationstar is due to be
dismissed.

Additionally, even if the court is incorrect in its conclusion that Nationstar is
a “creditor” within the meaning of TILA, the claim is tirtearred. TILA provides
for a one year statute of limitations that begins to run from the date that the
borrower entered into the loan transaction. 15 U.S.C. § 1640(e); In re Smith, 737
F.2d 1549, 552 (11th Cir. 1984). The loan here was signed on November 24,
2015, almost three years before the complaint was filed, well outside the
limitations period. Perry’s TILA claim against Nationstar is due to be dismissed

for this separate, additional reason
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2. RESPA

In Count Nine, Perry alleges that Nationstar violated RESPAdilyng to
acknowledge or properly respond to [her] Qualified Written Request (QWR).”
(Doc. 24187). RESPA establishes the procedundean servicer musbliow, and
certain actionst must take, upon recgng a QWR from a borrowed2 U.S.C. §
2605(e). Section 2605(e) of the RESPA requires a loan servicer to send a written
acknowledgement of the borrower’'s QWR within five days and a written response
to the QWR within thirty days 12 U.S.C.8§ 2605 (e)(1)(A), (e)(2).Failureto
adequately respond to a QWRsults in liability“to the borrover for each such
failure in . . . an amount equal to the sum of any actual damages to the b@sowe
a result of thdailure. . .7 12 U.S.C. 82605(f)(1)(A). To succeed on a claim
under 8§ 2605(e), Plaintiff “must show: (1) that Defendant is a servicer; ) tha
Defendant received a QWR from the borrower; (3) that the QWR related to the
servicing of the loan; (4) that Defendant failed to respond adequately; and (5) that
Plaintiff[ is] entitled to actual or statutory damageBuckentin v. SunTrust Mortg.
Corp., 928 F. Supp. 2d 1273, 1292 (N.D. Ala. 2013).

Nationstar argues that Perry’'s RESPA claim should be disnhibecause
she has ngpleaded sufficient facts to establish that her QWR met the requirements
of § 2605(e)(1)(B). (Doc. 26 at 1b7). Although it is an extremely close

guestion, the court is satisfied that Perry adequately pleaded her RESPA claim and
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that the claim shouldot be dismissed at this tim&. Perry alleges that she sent
QWRsto Nationstar on December 5, 2017 and September 6, 281®e€ll as a
NOE on September 6, 201&at Natiostar never responded to the QWRs or
NOE, and that she was damaged by Nationstar’'s failure to provide her with the
requested information about her lda@cause, without the requested information,
she was unable to cure any alleged default or stop the foreclosure proceedings on
her own and had to retain and pay an attorney to stop the foreclosure. (Boc. 24
88). The court is satisfied that these allegations are minimally sufficient to state a
claim for violation of RESPAthat the claimis at least plausible on its fgand
provides Nationstar with fair notice of the basis for the claim. Accordingly,
Nationstar’'s motion to dismiss Perry’'s RESPA claim is due to be denied.

That being said, the court acknowledges Nationstar's argument hed ot
decisions of district courts within the Eleventh Circuit regarding Perry’s failure to
attach the purported QWRs and N®@& her amended complaimind failure to
explain the alleged errors referenced in the letters or how they related to the
servicing of her mortgage. (Doc. 26 at1h). While the court will not require
Perry to supplement her amended complaint with the alleged QWRs and NOE, the

courtunderstands thadationstar willfile a motion for summary judgment as soon

19 The court notes Perry’s opposition to the motion to dismiss completely missesitkend
does not address the arguments made by Nationstar. (Doc. 328} 2Rlaintiff devotes her
entire argument toxplaining why Matrix should be held vicariously liable, but the amended
complaint does not assert a RESPA claim against Matrix.
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as practicable if it determines in discovery that the QVéiRd/or NOE are
deficient as a matter of law.

3. FCRA

In Count Ten, Perry seeks to hold Nationstar and Méiaide under the
FCRA for allegedly reporting inaccurate information regarding her loan to the
national credit bureaus and failirig propery investigate her disputes. (Doc. 2%
91-98). “[T]he FCRA places distinct obligations on three typeseaotities:
consumer reportingagencies, users of consumer reports, and furnishers of
information to consumer reporting agencigshipka v. Bank of i., 365 F. App’x
380, 382 (11th Cir2009). It is apparent from Perry’s allegations thsie is
seeking to hold Nationstar and Matrix liable“asnishers” of information, and in
her opposition to Defendantsiotion to dismisshe confirms as much(Doc. 30
at 2830).

“The FCRA imposes two separate duties on furnishemsst, [15 U.S.C.] §
1681s2(a) requires furnishers to submit accurate information to [credit reporting
agencies]. Second, §8 1682&) requires furnishers to investigate and respond
promptly to notices of [consumer] disputesGreen v. RBS Nat'l Bank88 F
App’x 641, 642 (11th Cir. 2008)The FCRA provides a private right of action for

violations of § 16812(b), and only when “the furnisher received notice of the

14



consumer’s disputeom a consumer reporting agencyPeart v. Shippie345 F
App’x 384, 386 (11th Cir. 2009)

In heropposition to Defndants’ motion to dismiss, Percgrrectly asserts
that “Nationstar must perform a reasonable investigation of a consumer dispute
after receiving notice from a credit bureau, such as Equifax, Expeaan
TransUnion” (Doc. 30 at 29(emphasis added)). Nowhere in her amended
complaint, however, has Perpteadedany facts to suggest that Nationstar (or
Matrix) received notice foher disputefrom a credit agency. Peraflleges thashe
informed Defendants and the natiooeddit bureaus thahe disputedhe alleged
inaccurate reporting (doc. 291, 92), butshe does not allege or offer any facts
to suggest that the credit bureausrtimotified either Nationstar or Matriabout the
dispute. Therefore shefailed to plead an essenteElement of heFCRA claim and
the claim is due to be dismissé&keGregory v. Select Portfolio Servicing, Inc. et
al., 2016 WL 4540891*18 (N.D. Ala. Aug. 31, 2016jdismissing the plaintiff's
FCRA claim where the plaintiffailed to plead any facts to suggest that the credit
bureaus contacted the furnisheigarding the disputeBush v. v. J.P. Morgan
Chase Bank, N.A., et ak016 WL 324993 (N.D. Alalan. 272016)(same) Rice
v. JPMorgan Chase Bank N,A2014 WL 3889472, *6 (N.D. Ala. Aug. 5, 2014)
(same) Defendants’ motion to dismiss Plaintiffs FCRA claims is due to be

granted.
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4. FDCPA

Perry’s final federal claim against Natgiar is for violations of the FDCPA.
Perry alleges that Nationstar committed numerous FDCPA violations, including:
attempting to collect amounts not owed under her mortgage contract; seeking
unjustified amounts; threatening legal action that was not permitted or not actually
contemplated; revealing or discussing the nature of her debt with third parties;
failing to identify itself as a debt collector in its communications; and falsely
stating the amount of her debt. (Doc.®404). Nationstar argues thderry’'s
conclusory allegations are infiafent to plead an FDCPA claim argat Perry has
alleged no facts demonstrating that Nationstar is a debt collectanrfooge of the
FDCPA. (Doc. 26 at 120).

The FDCPA provides a civil cause of action agafaebt collectors who
violate the provisions of the AdReese v. Ellis, Painter, Ratterree & Adams, LLP
678 F.3d 1211, 1216 (11th Cir. 2012wven v. I.C. Sys., In629 F.3d 1263, 1270
(11th Cir.2011). The FDCPA defines debt collector as “any person who uses
any instrumentality of interstate commerce or the mails in any business the
principal purpose of which is the collection of any debts, or who regularly collects
or attempts to collect, directly or indirectly, debts owed or due or assertesl t
owed or due another.”15 U.S.C. § 1692a(6).In general, the FDCPA “applies

only to debt collectors and not to creditors or mortgage servicdrggtam v.
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Green & Cooper, Attorneys L.L,P2012 WL 1884598 *3 (N.D. Ga. 2012kee

also Madura v. Lakebridge Condo. Ass'n |r882 Fed. Appx. 862, 864 (11th Cir.
2010). “[Clonsumer’s creditors, a mortgage servicing company, or an assignee of
a debt are not considered debt collectors, as long as the debt was not in default at
the time it was assignedReese v. JPMorgan Chase &.C686 F.Supp.2d 1291,

1307 (S.D. Fla. 2009) (internal quotations and citations omitted).

In paragraph 1 of her amended complaint, Perry generally alleges that
Nationstar is a “debt collector” for purposes of the FDCPA, but offers nothing in
the way of factual support for her allegation. (Docf24. The only other time
“debt collector” is used in the amended complaint is in an allegahah
Defendants failed to identify themselves as “debt collectold.”at § 104. This
allegation merely assumes ttreth of aprevious legal conclusioand does not
satisfy the requirements of Rule 8he amended complaistfactual allegations
do not allege facts teupport the inference that Nationstainsany business the
principal purpose of which ke collection of any debtsI5U.S.C.A. § 1692a(6),
that they “regularly collect[ ] or attempt [ ] to collect, directly or indirectly, debts
owed or due or asserted to be owed or due anotiger,0r that the loan was in
default (or being treated as in default) when Defendants acquirad. i§
1692a(6)(F)(iii);Davidson v. Capital One Bank (B3 N.A., 797 F.3d 1309, 1312

n.2 (11th Cir. 2015). Instead, Perry repeatedly alleges throughoumireded
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complaint that she was not in default and was not behind on her mortgage
payments. (Doc. 24111, 14, 25, 26). As such, Perry’s FDCPA claim against
Nationstar is due to be dismissetee Prickett v. BAC Home Loa®g6 F. Supp.
2d 1236, 1249 (ND. Ala. 2013) (“Because th€omplaint fails to allege facts
showing the BANA is a debt collector within the meaning of the FDCPA,
Plaintiffs’ claim for violation of the FDCPA is subject to dismissal.”).

B. The State Law Claims

In her amended complairRerry also asserts state law tort claims based on
negligence (Count One), wantonness (Count Two), fraud (Count Five), false light
(Count Six),and defanation/libel/slander (Count Sevenalong wth state law
claims for unjust enrichment (Count Threaddreach of contract (Count Four).
All the claims are brought against Defendants Nationstar and Matrix. Defendants
have moved to dismiss all of the state law claims. (Doc. 26).

1. FCRA Preemption

Defendants argue that Pesyiegligence, wantonnegsud, false light and
defamation/libel/slanderlaims to the extent they are based on alleged inaccurate
credit reporting to credit agencies, are preempted by the FCRA. (Doc. ZH.at 4
Perry does not respond in any way to this argument io@osition brief. $ee
doc. 30). Generally, a plaintiff's failure to respond to a defendant’s arguments is

interpreted by courts as a decision to abandon those cla8asCoal. for the
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Abolition of Marijuana Prohibition 219 F.3d at 1326 (“failure torief and argue
[an] issue during the proceedings before [a] district court is ground fondridat
the issue has been abandonedramer v. Gwinnett County306 F. Supp 2d
1219, 1221 (N.D. Ga.) (“a partyfailure to respond to any portion or claiman
motion indicates such portion, claim or defemseunopposed.”)aff'd, 116 F
App’x 253 (1ith Cir. 2004) (table decision). That being said, Plaintiff does
address her state law claims on the merits, so the court does not deem them
completely abandonedbtwithstanding the fact that Plaintiff failed to address the
preemption issue

There are two potentially applicable FCRA preemption provisions, 15
U.S.C.881681h(e) and 1681t(b)(1)(F). Section 1681h(e) provides:

Except as provided isections 181n and 16810 of this title, no
consumer may bring any actioor proceeding in the nature of
defamation, invasion of privacy, or negligence with respect to the
reporting of information against ammpnsumer reporting agency, any
user of informatn, or any personvho furnishes information to a
consumer reporting agency, based on information dsdlpsirsuant

to section 1681g, 1681h, or 1681m of this title, or based on
information disclosed by a user of a consumer report to or for a
consumer agast whom the user hasken adverse action, based in
whole or in @rt on the report except asfadse nformation furnished
with malice or willful intent to injure such consumer.

Section 1681t(b)(1)(F) provides:

No requirement or prohibition maybmpo®d under the laws of any
State . . .with respect to any subjectatter regulated under . . .
section1681s2 of this title, relating to the responsibilities of persons
who furnish information® consumer reporting agencies . . . .

19



When dealing with a furnisher of credit information, these two provisions are
difficult to reconcile; “8 1681t(b)(1)(F) is an absolute bar to stateses of action,
while § 1681h(e) only bars claims [where] the information Viasiished with
malice or wilful intent to injure such consumer.’Dial v. Midland Funding, LLC
2015 WL 751690, at *6 (N.D. Ala. Feb. 23, 2015).

As United States District Judge AWdK. Kallon observed, “FCRA
preemption of state law torts is an area of litfreement among thdistrict’s
judges.” Hamilton v. Midland Funding, LLC2015 WL 5084234, at *6 (N.D. Ala.
Aug. 27, 2015)see Taylor v. Midland Fundind.LC, 2015 WL 4670314, at *9
12(N.D. Ala. Aug. 6, 2015), anBial, 2015 WL 751690 at *@, for overviews of
the variousapproaches to FCRA preemption taken by the judges in this district.
However, as this court noted iBush v. JP Morgan Chase Bank, N.fere
appears to be a growing consenthat tort claims based on a furnisher’s alleged
reporting of inaccurate creditformation to credit agencies fall within the scagfe
section 1681t(b)(1)(F), nsecton 1681h(e), and are preempted:

“The three [FCRA] sections covered by § 168Hx#)81g, 1681h,

and 1681m-regulate disclosureg® consumersand duties ofisersof

information. These duties do nabncern afurnisher’'s duties of

reporting andinvestigation. Section 1681t(bgovers furnishers.”

Schlueter v. BellSouth Tellecomm&’0 F. Supp. 2d 1204209 (N.D.

Ala. 2010). Section 1681t(b)(1)(F)reempts “the laws of anstate”

with respect to any subject matter regulatedeurl 16812, and 8§

1681s2, in turn, imposes duties on furnishers to provide accurate
credit information to creditigencies, to investigate credit disputes
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after notificdion, and to correct inaccuratgormation. See§ 1681s
2(a) and (b). Consequently, the court agrees withgtbeving trend
finding that 81681t(b)(1)(F) barstate law tort claims based on
inaccurate credit reporting by furnisheiSee Schluete770 F.Supp.

2d at 1210 11 (finding that 8 1681t(b)(1)(F) barred the ptdfe’
state law claims against BellSouth, including their claims for
negligent, reckless, and wanton conduct and misrepresentation, where
the claims arose out of B8buth'’s furnishing dinformation to credit
reporting agenciesplamilton, 2015 WL 5084234, at *{finding that

8 1681t(a)(1)(F) barred the plaintiff's invasion of privacy claim based
on the defendant’s credit reporting.Taylor, 2015 WL 4670314, at
*13 (same);Ferrell v. Midland Funding, LLC2015 WL 2450615, at
*6 (N.D. Ala. May 22, 2015) (sameRial, 2015 WL 751690, at *7
(same); Williams v. Student Loauarantee Found. of Arkansas,
2015 WL 241428, at *13 (N.D. Ala. Jan. 20, 20{%) 1681t(b)(1)(F)
preempts Williams’sstatelaw claims to the extent they addrdbe
subject matter regulated under § 1621"); Barnett v. JP Morgan
Chase BankNat. Ass’n 2013 WL 3242739, at *13 (N.D. Ala. June
26, 2013) (holding that 8681t(b)(1)(F) preempted the plaintiff from
pursuingdefamation, libel, or slandetaims against Chase arising out
of any false reports to credit agencies).

2016 WL 324993, at * 7 (emphasis in original).

Here, Perrys negligence andiantonnes€laimsare based, at least in part,

on the allegation thaNationstar and Matrix failed to ensure that the credit

information they disseminated to the national credit bureaus rose to the level of

maximum accuracy and was not false, libelous, or slanderous. (D%%32435).

The claims are also based on allegns that Nationstar and Matrix failed to

properly train their employees on the thorough investigation of disputed accounts

and failed to remove their adverse reporting once she disputeltlif. Perry’s

fraud claim is based, in part, on Nationstad Matrix’s alleged'dissemination of
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inaccuate information regarding théoan account asbeing in default and
disseminatia of information regarding the credit history and credit .that was
known to be false.” (Id.  55). Her false lightlaim is based in part,on the
alleged “offensive, untrue and inaccurate repaidsthe national reporting media.
(Id. 11160-61). Finally, while the majority of her defamation/libel/slander claim is
based on the information contained publication of the fosecéo sale, a broad
reading of the allegations also include a claim based on reporting to credit
agencies. Id. 1166, 67, 70, 74, 76). As such, the court concludes that these state
law clams are based, at least in pam Nationstar and Matrix’s alleddailure to
fulfill its duties under 15 U.S.(§ 1681s2. To the extent that Perry’s negligence,
wantonness, fraud, false light, libel/slander/defamation claims are based on such
allegations, those claims are preempted by the FCR8ee 15 U.S.C. 8§
1681(b)(1)(F). To the extent that they are not preempted, the court addresses
Perry’s state law claims below.
2. Negligence and Wantonness

In Counts One andwo of the amended complaint, Perry alleges Nationstar
and Matrixengaged in negligent and wanton conduct regarding the servicing of her
loan, attempted to collect funds not owerhused her property insurance to be
cancdled, negligently defaulted Perry, and attempted to complete a foreclosure

sale (Doc. 241 30). Additionally, Perry claims Nationstar and Matnggligently
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and wantonly failed to prevent the dissemination of inaccurate and libelous
information to others, including the credit bureaus and the general puldig. (
Finally, Perrycontends Nationstar and Matrixegligently and wantonly trained
and supervised the employees responsible for her mortgage accdapt. Ir{
addition to the preemption argumebtefendants contenthese claims fail as a
matter of law because Alabama law does not recognizauae of action for
negligent or wanton servicing of aomigage account. (Doc. 26 ab% The court
agrees.

“To establish negligence, [a] plaintiff must prove: (1) a duty to a
foreseeable plaintiff; (2) a breach of that duty; (3) proximate causatiah;(4)
damage or injury.” Martin v. Arnold 643 So. 2d 564, 567 (Ala. 1994) (quoting
Albert v. Hsy 602 So. 2d 895, 897 (Ala. 1992)¥To establish wantonness, [a]
plaintiff must prove that the defendant, with reckless indifference to the
consequences;onsciously and intentionally did some wrongful act or omitted
some known duty. To be actionable, that act or omission must proximately cause
the injury of which the plaintiff complains.’ld. Put another way, wantonness is
not just a highelevel of regligence, but involves “the consciousrdpof some act
or the omissiorof some duty while knowing of the existing conditicared being
conscious thatirom doing or omitting to do an act, injury will likelor probably

result.” Ex parte Essary992 So2d 5, 9 (Ala. 2007) (emphasis in original).
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Perry’s claims for negligence and wantonrfadsas a matter of law because
“Alabama law does not recogniaetortlike cause of action for the breach of a
duty created by contract.Blake v. Bank of Americ&\.A.,845 F. Supp. 24206,
121011 (M.D. Ala. 2012)citations omitted) Any obligations Defendantswed
to Perryarose from the legal relationship created by the loan documents. These
obligations do not give rise to a duty of reasonable care genenakyl to
members of the publicJames v. Nationstar Mortg., LL®2 F. Supp. 3d 1190,

1200 (S.D. Ala. 2015). Because ithety PerrycontendDefendantdreached are

based on contractual agreements, her negligence and wantonness clanois are
legally cogmzable under Alabama lawSeeU.S. Bank Nat'| Ass' v. Shepherd

202 So. 3d 302, 3145 (Ala. 2015) (holding that wantonness claims for servicing
and handling mortgages are improper because the underlying duties are established
by contract) see also Janse 92 F. Supp.3d at 1198 (recognizifey veritable
avalanche of recent (and apparently unanimous) federal precedent has found that
no cause of action for negligent or wanton servicing of a mortgage account exists
under Alabama law?)

Although not mentined by Defendants in their motion tosmiss, Perry’s
negligence and wantonness claims also include allegations that Defendants failed
to properly train and/or supervise its employees with regard to the handling of her

loan account. (Doc. 249 30, 35). Regardless of this omission, and even

24



assuming that Perry might otherwise be able to assert a claim for negligent or
wanton training or supervision, she has not donelsoa claim for negligent or
wanton training/supervision, “the master is held responsifole his servant's
incompetencywhen notice or knowledge, either actual or presumed, of such
unfitnesshas beerbrought to him.” Thompson v. Havard23®% So. 2d 853, 858
(Ala. 1970). Perry has not pleaded any acts regarding how Nationstdatoix
employees handled her loan, what training and supervision they received, or what
notice either Defendant had of their alleged incompetency. She has offered no
facts from which the court could even infer that she has a plausible claim against
eithe Defendant for failure to properly train and/or supervise their employees.
Accordingly, Defendants’ motion to dismiss Plaintiff's negligence and wantannes
claims is due to be grantét
3. Unjust Enrichment

Count Three of theamended complairdlleges Nationstar and Matrix were
unjustly enriched by the payment of fees, insurance proceeds, and equity in Perry’s
home in connection witthe foretosure attempts. (Doc. 2#40). Perryalso

alleges Nationstar was unjustly enriched when it improperly maintained her escrow

1 The court rejects Plaintiff's attempt to rescue her negligence and wantonaiss bl
arguing that “federal law and regulations impose a duty of affirmative carbeosetvicing
Defendant, Nationstar.” (Doc. 30 at 12). Similar arguments have beetl\sogjected. James
v. NationstarMortg., LLC, 92 F. Supp. 3d 1190, 1200 n(S.D. Ala. 2015) Bush 2016 WL
324993 at * 9.
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account and held payments in “suspense accounts” while charging late fees and
interest. [d. 142). Nationstar and Matrix argtige unjust enrichment claim fails
because a valid contract existed between the paifidsc. 26 at6-7). Yet again,
Plaintiff failed to address this argument in her opposition to the motion to dismiss,
undoubtedly because the law is so far in Defendants’ favor.

“The doctrine of unjust enrichment is an old equitable remedy permitting the
court in equity and good conscience to disallow one to be unjustly enriched at the
expense of another.Flying J Fish Farm v. Peoples Bank of Greenshd@ So.
3d 1185, 1193 (Ala. 2008) (emphasis and internal quotation marks omitted).
However, “the existence of an express contract extingigiséwe unjust enrichment
claim altogether because unjust enrichment is an equitable remedy which issues
only where there is no adequate remedy at laWriivalor Trust, SA v. Columbia
Petroleum, LLC 315 F.R.D. 374, 382 (S.D. Ala. 2016)Here, the ameretl
complaint clearly alleges waritten contract between the parties. (Doc.28).
Because othe existence of a contract, Perry’s claim for unjust enrichment is due
to be dismissed.SeePrickett v. BAC Home Loar®46 F. Supp2d 1236, 1248
(N.D. Ala. 2013);Biasv. Cenlar Agency, Inc2018 WL 2365428, at *@N.D. Ala.

2018);Rice 2014 WL 3889472, at *11.
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3. Breach of Contract

Count Four of the amended complaint alleges a breach of contract claim
against both Nationstar and Matrix. (Doc. ®#45-54). Although first arguing
that the amended complaint fails to state a claim against either Defendant, in their
reply brief, Defendnts concede that, at this stage, Plaintiff states a claim for
breach of contract against Matrix. (Doc. 31 at 4). That being said, Nationstar
contendsthe breach of contract claim against it should be dismissed because the
amended complaint does not gkeit was a party to the contract, but instead
repeatedly asserts that Nationstar was the servicer of the lwhrat b;see also
Doc. 26 at 78).

“The elements of a breacdfircontract claim under Alabama law are (1) a
valid contract bindingthe parties; (2) the plaintiffsperformance undethe
contract; (3) the defendant’'s nonperformance; and (4) resulting damé&gjesifer
v. Regions Fin. Corp 29 So0.3d 872, 880 (Al&009) (internal quaations and
citations omitte§l Nationstar only challeges the first element whetherthere
was a contract binding the partiés(Doc. 26 at 78; Doc. 31 at 46). Nowhere in
the amended complaint does Plaintiff allege that Nationstar was a party to the

contract. Instead, Plaintiff alleges she entered antmontract with her Lender.

2 The court notes the inconsistency with this contention and Nationstar's arguthants
Plaintiff's negligence, wantonness, amejust enrichment claims fail because of the existence of
a contractual relationship between the parties. The court does not have to rettoscile
inconsistency, however.
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(Doc. 241145, 18). That being said, Plaintiff alleges that “[t]he loan was later
sold and transferred to Nationstar . . . 18. § 46)."* Although by no means clear
as to when or how this sale dodtransfer occurred, this allegation is minimally
sufficient to allege the existence of a contract between Plaintiff and Natjonstar
separate and apart from the servicing agreement. As such, the motion to dismiss
the breach of contract claim against Nationstar is due to beddenie
4. Fraud

Count Five of the amended complaint purports to state a claim for fraud
against both Nationstar and MatrigDoc. 241955-58). In addition to their FCRA
preemption argument, Nationstar and Matrix argue that Perry’s fraud claim is due
to be dismissed because she has not pleaded her fraud allegations with the
particularity required by Rule 9(b)Doc. 26 at 810). As discussed aboy&ule
9(b) requires that “[ijn all averments of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated vaémticularity.” Fed. R. Civ. P.
9(b). To satisfy Rule 9(b), a complaint must set forth “(1) precisely what
statementswere made in what documents or oral misrepresentations or what

omissions were made, and (2) the time and place of each such statement and the

13 While the court acknowledges the amended complaint later states that the camsact
assigned to Nationstar and repeatedly states that Nationstar was tkerseithe loan, the
amended complaint arguably alleges that at some point in time (whethertbrsnoéans out to
be a reality in discovery is beyond the point), the contve&$ “sold and transferred to
Nationstar.” This is minimally enough at this stage in the litigation.
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person responsible for making (or, in the case of omissions, not making) same, and
(3) the content of such statements and the manner in which they misled the
plaintiff, and (4) what the defendants obtained as a consequence of the fraud.”
Ziemba 256 F.3d at 1202 (quotirgrooks v. Blue Cross & Blue Shield of Florida,
Inc., 116 F.3d 1364, 1371 (11th Cir. 1997)) (quiota marks omitted).Plaintiff's
amended complaint fails to meet thsightenegleading standard.

Pery’s fraud allegations are bab®ned, general statements that are far too
vague to state a claim for relief consistent with Rule 9(b). Specifichié/alleges
that Defendants “misrepresented” that the loan was in default; disseminated
“‘inaccurate information about the loan account as being in default”; disseminated
“inaccurate information” about her credit and credit history and credit that was
“known to be false.” (Doc. 24 55). She does not identify any persan
Nationstar or Matrix who wasresponsible for making the alleged
misrepresentations, how and when the alleged misrepresentations were
communicated, the manner in which the alleged missgmtations misled her, or
what either Defendant allegedly obtained by the alleged fraud. Such allegations do
not come close to the pleading standard required by Rule 99@eBush 2016
WL 324993, at *10(dismissal of virtually identical fraud claimfanatyv. Wells

Fargo Bank, N.A.2016 WL 6610443, at *§N.D. Ala. Nov. 9, 2016)same);
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Jackson 2016 WL 4942085, at *8 (samepregory, 2016 WL 4540891, at *13
(same).Plaintiff's fraud claim is due to be dismissed.

Additionally, Plaintiff's amendedtomplaint fails to explain howhe relied
on the misstatements to his aekent. Plaintiff allegeshatshe “proceeded with the
execution ofthe loan” because of Defendants’ misstatemeddtisc. 247 57), but
Perry agreed to the mortgage loan in 20Ql1%Several years before the
communications that appear to form the basis of the fraud count. Thus, as a matter
of logic and law, the misstatements presentelbintiff could not have led héo
execute the mortgage loaccordingly, Plaintiff's fraud count is also due to be
dismissed for its implausible reliance allegation

5. FalseLight

In Count Six of the amended complaint, Perry claims that Nationstar and
Matrix made inaccurate reports to “the national credit reporting media and to her
homeowner insurance carrier.” (Doc. £461). In addition to arguing that this
claim is preempted bthe FCRA, Defendantargue the claim fails because it is
premised on furnishing information to small groups. (Doc. 26 at 11). Once again,
Plaintiff offers no specific argument in response to Defendants’ arguments. (Doc.
30 at 2223).

To establisha claim for false light, a plaintiff must show that the defendant

(1) “gave publicity to a matter” concerning the plaintiff, (2) placed the plaintdf
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“false light” that would be highly offensive to a reasonable person, and (39 did s
with knowledge that the publicized matter was false or with reckless disregard to
its truth or falsity. Regions Bank v. Plgt897 So. 2d 239, 244 (Ala. 2004) (quoting
Butler v. Town of Argo871 So. 2d 1, 12 (Ala. 2003)Unlike a defamation claim,
falsity is an elementf afalselight claim and must be proven by the plaintift.
Moreover, a falsdight defendant must communicate the matter at issue to the
public at large “or to so many persons that the matter must be regarded as
substantially certain to become onfepaoblic knowledge.” Id. at 245 (emphases
omitted) (quotingEx parte Birmingham News, Inc778 So. 2d 814, 818 (Ala.
2000)). For example, the Alabama Supreme Court has held that statements to two
banks and two merchants that an account holder lacked sufficient funds to satisfy
certain checks does not constitute publicizingaiter for purposes of a falbght

claim. Id.

Here, Defendants seek dismissal of the false light claim because it is
premised on furnishing information to small groups of individuals, namely the
credit bureaus and a home insurance carrier. (Doc. 26 atBdgause Perry’s
false light claim is clearly based on statements to the credit bureau agencies and

her home insurance carriérthe court agrees with Defendants and joins the other

4 The amended complaint cannot be read to provide fair notice of a false lightbelaed on
the foreclosure sale notgpublished in the Shelby County Report&owhere in her claim for
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district courts in this circuit that have dismissed similar claims with similar
allegations. SeeRice v. Seterus, In2018 WL 513345, at *-B (N.D. Ala. Jan.,
23, 2018) (dismissal of false light claim premised on statements made to “the
national media” and plaintiff's homeowner’s insurance carrier, in an actiorbfjled
Plaintiff's counsel);Jackson v. Bank of Mellp2016 WL 4942085, at *10 (S.D.
Ala. July 19, 2016) (recommending, in an action filed by Plaintiff's cdutise
dismissal of a similar false light claim premised on statements made to the “credit
reporting media” and an insurance carrier for failure teagl the publicity
element),adopted 2016 WL 492012 (S.D. Ala. Sept. 15, 2016). Accordingly,
Plaintiff’'s claim for false light is due to be dismissed.
6. Defamation, Slander, and Libel

In Count Seven of the amended complaint, Perry alleges tHahdznts
published and communicated false and defamatory statements that she was in
default. (Doc. 241 64-76). Specifically, Perry alleges that the foreclosure sale
notices in the Shelby County Repontegre defamatory and thBefendantsither
knew they were false or recklessly disregarded their potential falsity. 11 67,
69). Perry pleads reputational damages from Defendants’ publicatcbrf|{ 70,

73).

false light does the amended complaint mention this newspaper, but clearly cefis t
foreclosure notice in her defamation/libel/slander count.
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Before discussing the merits of this claim, the court first notes that the
amended complaint uses the generic “Defendants” throughout its allegations in this
court. (d. 1164-76). The parenthetical under the count also states that the claim is
against both Nationstar and Matrix. That being said, in the statement of facts,
Plaintiff cleaty and unambiguously alleges that Matrix, and not Nationstar, “was
the purported owner of the loan at the time that the foreclosure sale was initiated
and is the party that advertised the property for foreclosure sale.” | (7).
Because Plaintiff's defnation/libel/slander claim is based upon this publicdfion,
and there are no allegations (other than the rejected sholgadings) in the
complaint relating to Nationstar, this claim is due to be dismissed with regard to
Nationstar. The court now turts the merits of the claim as it relates to Matrix.

There are two types of defamation: libel, which involves the use of print
media to publish a defamatory comment; and slander, which involves the oral
expression of a defamatory commerlevins v.W.F. Barnes Corp.768 So. 2d
386, 390 (Ala. Civ. App. 1999). Because Plaintiff's claim &sdxl on written
communications, the foreclosure sale notices,ck@m is in reality one for libel,

not slander? To prove a communication was defamatory, a plaintiff must present

15 Any alleged publication based on refrgtto credit agencies is preempted by the FCRA.

16 Although paragraph 71 of the amended complaint states the communications wenel/oral a
written, the specifi@allegationgelating to this claim only refer to written communicationSed
Doc. 241167, 73).
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evidence establishing the following elements: (1) a false and defamateiyesth
concerning the plaintiff; (2) an unprivileged communication of that statement to a
third party; (3) fault amounting to at least negligence on the paneadefendant;

and (4) either actionability of the statement irrespective of special harm or the
existence of special harm caused by the publication of the statdvieDaig v.
Talladega Pub. Co., Inc544 So. 2d 875, 877 (Ala. 1989) (citing Restatemia) (

of Torts § 558 (1977)).As opposed to slanderous statements, libelous statements
are actionabl@er se without a showing of special damages, “if they directly tend
to prejudice anyone in his office, profession, trade, or business, or in any lawful
enmployment by which he may gain his livelihoodKelly v. Arrington 624 So. 2d

546, 549 (Ala. 1993). As a general matter, statements “charging nonpayment of
debts or insolvency are actionable without special damage being shown[ ] when
they refer to merchas, tradesmen, or others in occupations where credit is
essential.” Harrison v. Burger 103 So. 842, 8434 (Ala. 1925) (holding that
publications accusing the plaintiff of failing to pay a debt were not peelse
because the plaintiff did not claim engage in an occupah where credit was
essential); £ Gen. Elec. Credit Corp. v. Alford & Assocs.,.|i&74 So. 2d 1316,
131920 (Ala. 1979) (concluding that publications to mobile home suppliers about

a plaintiff's failures to meet financial obligatis were libelous).
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Defendants contend Perry’s claim fails because she hapleadedany
different, special harm caused by the publication of the statements. (Doc. 26 at
12). “Special damages are the material harms that are the intended resuliraf
consequencefdhe [defamatory] statement ., and the general rule is that they are
limited to ‘material loss capable of being measured in money,” Restatement (2d) of
Torts 8§ 575, cmt. b, at 198 Butler v. Town of Argo871 So. 2d 1, 18 (Al2003)
(internal citation omitted) (quotin§hook v. St. Bede Scli4 F. Supp. 2d 1172,

1180 (M.D. Ala. 1999)). Although it is a close call, the court concludes Perry’s
amended complaint sufficiently alleges the existence of special damages because
she dleges that she lost business clients because of the foreclosure sale notices.
(Doc. 24 § 73 n. 19). Specifically, Perry states that she and her son own and
operate a cleaning service and that “the business suffered a loss of clients . . .
causing an iname loss for the Plaintiff and her family businessit.)( At this

early stage, sucHlagations constituta sufficient allegation of monetary damages

that are the natural consequence of an allegedly false statement denigrating
Plaintiff's creditworthiress and as a resultPlaintiff's claim for libel is not due to

be dismissed’ SeeRice 2018 WL 513345, at * 9 (refusing to dismiss a claim for

7 The court notes that at the summary judgment stage, a defamation plaintiff whprowes

special damages must provideubstantial evidencendicating that he had suffered a material
harm, capable of being measured in money damages, as a consequence of [Ddfendant’s
statements.”Casey v. McConnelB75 So. 2d 384, 390 (Ala. Civ. App. 20@&jmphasis added)
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libel where Plaintiff alleged he lost business clients because of the forecldsure sa
notices).

C. Leaveto Amend

Throughout her response in opposition to Defendants’ motion to dismiss,
Perry requests leave to amend her already amended complaint to correct any
deficiencies in all her claims, except her claims for defamation, libel, slander a
false light ad her RESPA claim. (Doc. 30 at-22, 2326, 2834). The court
declines to allow leave to amend. Perry was placed on notice of the deficiencies to
her complaint with Defendants’ first motion to dismiss. (Doc. 8). She has had one
opportunity to correcthe deficiencies and has failed to do so. In view of the
opportunity already afforded to Perry to amend her complaint, the allegations
contained in the amended complaint, and the foregoing legal determinatiors by th
court, there is no reason to believe Perry will be able to correct the deficiencies if
she is given a second bite at the apple.
V. CONCLUSION

Based on the foregoing, Defendants’ motion to dismiss is due to be granted
in part and denied in part as follows: all claims against Defendant MER$ue to
be dismissed; Perry’s negligence, wantonpasgist enrichment, fraud, false light,
TILA, FCRA and FDCPA claimagainst the remaining defendants (Nationstar and

Matrix) are due tobe dismissedand Perry’s breach of contracagainst both
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remaining @fendantsher libel claim against Matrixgnd her RESPA claim against
Nationstar will remain Additionally, Perry’s count for declaratory relief will
remain. To the extent Perry requests permission to file a second amended
complaint, the request is due to be derdfedAn order consistent with this
memorandum opinion will be entered.

DATED this 15th day of April, 2019

b £.CH

JOHNE.OTT
Chief United States Magistrate Judge

18 plaintiff's amended complaint comes close to running afoul of the confines of IRule
particularly in light of the rulings of the Eleventh Circuit and rulings of this aegarding other
complaints filed by counsel for Plaintiff, that are strikingly similar, if not a&rb in some
places. SeeBias v. Cenlar Agency, In2018 WL 2365428, (N.D. Ala. May 24, 2018®)ice v.
Seterus, In¢.2018 WL 513345 (N.D. Ala. Jan. 23, 201&regory.,2016 WL 4540891 (N.D.

Ala. Aug. 31, 2016); Zanay, 2016 WL 61043 (N.D. Ala. Nov. 9, 2016)Bush, 2016 WL
324993 (N.D. Ala. Jan. 27, 2016). Counsel for Plaintiff should take note of the repeated
rejection as a matter oflaof certain claims by the courts in this district.
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