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N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

KAWANNA HOWARD,
Plaintiff,
CaselNo. 2:19-cv-00104JEO

V.

ROBERT WILKIE, Secretary,
Department of Veteran Affairs,

N/ N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Plaintiff Kawanna Howardiled a complaint inthis courtalleging she was
discriminated again&ty herformer employebecause ofdr sexn violation of Title
VIl of the Civil Rights Act of 1964. (Doc. at2-12).! Now before hecourt is the
Defendant Robert Wilkie, Secretary, Department of Veteran Affairsetgxan
Affairs”) motionto dismis$ or, in the alternative, motiofor summary judgment.

(Doc.8). The motion has been fully briefediocs.9, 17, 24, and is now ripe for

L All evidentiary citations refer to the document and page number provided by CM/EC&utttie ¢
electronic document filing system, except for citations tdatations and affidavits which refer
to the paragraph number provided in the document.

2 The paties have consented to the exercise of dispositive jurisdiction by a magjstigéee
pursuant to 28 U.S.C. § 636(c). (Doc).20

3 The court notes that the motion states it is a motion to dismiss under Federal Rokediife

12(b)(1) for failure testate a claim. (Doc. 8). The court assumes that this is a typographical error
and that Defendant intended to cite Rule 12(b)(6).
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decision. For the reasotisat follow, the motiorfor summary judgmens due to
be granted.
l. STANDARD OF REVIEW

Although Defendant’s motion is couched as a motion to dismiss and an
alternative motion for summary judgment, a review of the briefing convinces the
court that it should consider the motion as one for summary judgment, as opposed
to a motion to dismiss. In support of the motion, Ddént filed 117 pages of
evidence, including the entire EEOC Report of Investigation. (Doc.ld@gsponse
to the motion, Plaintiff filed a brief in opposition to the substantive arguments
presented by Defendarfited her own affidavit in support ofdn claimsand cites to
evidence filed by Defendan(Docs. 171 & 17-2).

Federal Rule of Civil Procedure 12(d) stat§gf, on a motion under Rule
12(b)(6) or 12(c), matters outside the pleadings are presented to and no excluded by
the court, the motion must be treated as one for summary judfméme Rule
instructs the court that the “parties must be given a reaksooportunity to present
all the material that is pertinent to the motion” if the court treats it as one for
summary judgment. Fed.R.Civ.P. 12(d). Here, the filings by the parties clearly
indicate that they were aware that the court may consider the motion one for

summary judgment and were given the opportunity to present all materials in support



or in opposition to thenotion. Accordingly, the court will treat the motion as one
for summary judgment and consider the evidence before it.

Under FederaRule of Civil Procedure 56(c), summary judgment is proper “if
the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the wiag party is entitled to judgment as a matter of law.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The party asking for summary
judgment always bears the initial responsibility of informing the court of the basis
for its motion and identifying those portions of the pleadings or filings which it
believes demonstrate the absence of a genuine issue of materididfaat.323.

Once the moving party has met its burden, Rule 56(e) requires tiraowang party

to go beyond the pleadings and by his own affidavits, or by the depositions, answers
to interrogatories, and admissions on file, designate specific facts showing there is a
genuine issue for trialSee idat 324.

The substantive law identifies which facts are material and which are
irrelevant. See Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). All
reasonald doubts about the facts and all justifiable inferences are resolved in favor
of the nomamovant. See Fitzpatrick v. City of Atlanta F.3d 1112, 1115 (11th Cir.
1993). A dispute is genuine “if the evidence is such that a reasonable jury could

return a erdict for the nonmoving partyAnderson477 U.S. at 248. If the evidence



is merely colorable, or is not significantly probative, summary judgment may be
granted.See id at 249.
[1. STATEMENT OF FACTS

Howard began working as a Food Service cashier atGhrteen at the
Veterans Administration Medical Center in Tuskegee, Alabama, on February 4,
2015. (Doc. 12 (“Howard Aff.”) 1 4; Doc. 1 {1 7. Johnny Lavalais was the
Canteen Chief and William Williams was a Canteen supervisWilliams was
Howard’s immediate supervisorld(] 5).

At the endof her shift on May 1, 2015, Williams instructed Howard to report
to work at the Canteen in Montgomery, Alabamid. { 10). Howard called Laab
for further instructions, and held her to report to work at 8:00 a.m. on Monday,
May 4, 2015. Id. 191112). On May 4th, Howard arrived on time, but Lavalaas
not there. Id. 1113, 14). She stayed until 10:00 a.m. and then(lefty 14). After
she left, Howard called the Canteen several times that day, buialsawals not
there. [d. 1 15). Howard finally got in touch with Lavals at 2:30 p.m., but he told
her that he was busyld( { 16).

The following day, Howard reported to the Canteen in Montgornedyaske
Lavalds “why he asked [Howard] to travel to Montgomery knowing he was not
going to be there.” Id. § 17). “After [Howard] questioned hini, ] Lavalas stated

that [she] was terminated.’ld(  18). When Howard asked him why she was being



terminated Howard told her “because | can” and that he did not have a te@dgon.

1 19). After she was terminated, Howard returned to the Cantekuskegee to talk

to Williams and get her termination paperdd. §| 20). Williams told her to come
back at 4:00 p.m. Id. § 21). When she returned, she asked Williams for her
personnel file, but he did not have it and did not know where it was located{ (
22-23).

On August 27, 2015, Williams called Howard’s union representative, Bobby
Henderson, in an effort to contact Howard regarding future employmenf] Z6).
Henderson got in touch with Howard, and she called Williams who told her to report
to the Tuskegee VA in the next 30 minutes to complete an employment application.
(Id. 1 2728). Howard completed the application and provided Williams a cancelled
check for payroll purposesld( 11 2931).

On September 4, 2015, Williams called Howard and told her she would begin
work on September 8, 2015, at 8:00 a.hd. { 32). Approximately two hours later,

however, Williams called Howard and told her that he could not rehire her because

4 Lavalds stated that he terminated Howard because she left her duty station withogsie@rmi
and for attendance problems. (Doc. 10 at 74, Hgward moves to strike the statements made
by Lavalas in his affidavit, which is part of the EEXCReport of Investigation. (Doc. 18). She
also moves to strike the affidavit of Williams which is also part of the EER@port of
Investigation. Id.). As the basis for her motion, Howard contends the affidavits lack the proper
authentication and cites Federal Rule of Civil Procedure 56(eJaumiders v. Emory Healthag

Inc., 360 F. App’x 110, 113 (11th Cir. 2010) in support of htion. (d.). The motion is
DENIED. The authentication rule relied on by Howard is no longer applicable and thee/afi
meet the requirements of Federal Rule of Civil Procedure 56(c).
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she “was terminated in the Veterans Canteen Services sydienf’33). Williams
stated that Lavaia made the decision to not rehire Howard because he “did not want
to rehire an employee whom [sic] had attendance problems.” (Doc. 10 at 79).

On December 10, 2015, Howard participated m Alternative Dispute
Resolutiortelephone conferencetiAbner Martine?,Natasha Hollomarthe EEO
representativeand Henderson “in an attempt to resolve the iséugioward Aff. |
34). During the conference call, Martinez stated “several times” that Howard was
not terminated in the VA systemld( §37). Holloman asked Martinez to contact
Williams “to rehire [Howard] because [she] was not terminated in the systéan.” (
42). She told Martinez that “he had the weekend to find [Howard] a job within the
VCS [Veterans Canteen Servicedpartment.” (Id. 1 43).

The same people participated in another telephone conéemenDecember

14, 2015. Id. 1 45). Martinez reported that there were no available posibdnse

® |t is unclear from the record who Abner Martinez is or what position he holds witindefe
Plaintiff stated that he was on the conference call because Williams andiséwvadald not
participate.” Howard Aff. J 35). The court assumes he was the Defendant’s representative on
the call.

® The court assumesaward filed a complaint regarding her termination and/or failure to rehire.
The record does not contain any information regarding the events that instigatedejpphone
conference.

" Martinez also stated that “all employees are to have a physicat@loamplete their 90 days of
employment.” (Howard Aff. § 38). Holloman quiesied Martinezabout why Howard was never
given a physical during her employmentd. ([39). Martinezeplied“that his company does not
do a 96day physical.” [d. 140). Holloman and Henderson questioMattinezabout his earlier
statement and the contradictiold.(f 41).



Howard (Id. 11 46 48). Howard contends, however, that “several men have been
hired since [her] termination.{ld. { 50). Martinez also stated that he would email
Howard’s contract to Henderson, but he never received a copy of her contract. (ld.
19 5152).

1. DISCUSSION

Howard’s complaint contains two claims of sex discrimination. She first
contends that she was discriminaigghinstbecause of her sewhen she was
terminaed She also contends that she was discriminated against because of her sex
when Defendnt failed to rehire her.

Defendantarguessummary judgment is proper becaudeward failed to
establish a prima facie case sEx discrimination becausshe did not identify a
similarly situated comparatowith regard to either adverse employment action
(Doc.9 at 910). Even ifshe could establish a prima facie cddefendantnaintains
summary judgment is proper becauisarticulatedlegitimate, nondiscriminatory
reasondor its actionsand there is no evidence of pretexid. @t11-12). Howard
contends, however, that she has established that the legitimate nondiscrimination
reasons articulated by Defendant are “unworthy of credence” and that shegqatese
a “mosaic of circumstantial evidence” that would allow a jury to infer discrimination

on the basis of her sex. (Doc.-17at 812). For the reasons stated below, the court



concludes that there are no material issues of fact in this caseedeadantis
entitled to judgment as a matter of lageeFed. R. Civ. P56.

A. TitleVIl Framework

Analysis of a Title VII disparate treatment claim based on circumstantial
evidence as the one presented heeguires the application of the framework
established iMcDonnell Douglas Corp. v. Gree#il1l U.S. 792 (1973)See Wilson
v. B/E Aerospace, Inci376 F.3d 1079, 1087 (11th Cir. 2004). Under this framework,
a plaintiff must establish a prima facie case of disparate treatment by showing: (1)
she is a member of a protected class;s(i&) was subjected to adverse employment
action; (3) eremployer teated similarly situated employees outsidediass more
favorably; and (43he was qualified to do the jolsee Maniccia v. Browrd71 F.3d
1364, 1368 (11th Cir. 1999). After the plaintiff meets this initial burdeea, t
employer has the burden to adiate a legitimate, nondiscriminatory reason for the
employment decisioiWilson 376 F.3d at 1087. This burden involves no credibility
determinationSt. Mary’s Honor Center v. Hick§09 U.S. 502, 509 (1993), and has
been characterized as “exceedingiit.” Perryman v. Johnson Prod. G698 F.2d
1138, 1141 (11th Cir. 1983). As long as the employer articulates “a clear and
reasonably specific” nediscriminatory basis for its actions, it has discharged its

burden of productionTexas Dept. of @ty Affairs v. Burding450 U.S. 248, 254

8 Howard does not contend she has direct evidence or statistical evidence ofirthsionm
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55 (1981). After an employer articulates one or more legitimategdisocnminatory
reasons for the employment action, the plaintiff must show the proffered reason was
a pretext for illegal discriminationld. If the proffered reason is one that might
motivate a reasonable employer, a plaintiff cannot simply recast the reason but must
“meet that reason head on and rebut i€hapman v. Al Transp229 F.3d 1012,
1030 (11th Cir. 2000).

The court is mindful that the Eleventh Circuit has clarified that the framework
Is not the only way foa plaintiff to survive summary judgment in a discrimination
case. See Smith v. Lockheddhrtin Corp,, 644 F.3d 1321, 1328 (11th Cir. 2011).
Rather, tle plaintiff can survive summary judgement “if he presents circumstantial
evidence that creates a triable issue concerning the employer’s discriminatory
intent.” Id. A triable issue of fact exists if the record, viewed in a light most
favorable to the plaintiff, presents a convincing mosaic of circumstantial evidence
that would allow a jury to infer intentional discrimination by the decisiaker. Id.
With theseframeworksin mind, the court first addresses Howard’s termination
claim and then moves on ber failure to rehire claim.

B. Termination

As stated abovéDefendantarguesHowardfailed to establish a prima facie
case of sex discrimination becauseshe cannot identify a similarhgsituated

comparator.And even if she could establish a prima facie case, Defendant contends



she cannot establish pretestt carry her ultimate burden of showing she was
discriminated against because of her sex when she was termiflagecburt agrees.

Howard’s termination claim fails for multiple reasons. First and foremost,
Howard has failed teatisfy ter burden to show thabefendanttreated ler less
favorably than an individual outsideloérprotected class “similarly situated pier]
in all material respects.Lewis v. City of Union City, Georgj®18 F.3d 1213, 1218
(11th Cir. 2019) In fact, Plaintiff's complaint fails to even allege such a comparator.
(SeeDoc. 1). Instead, with regard to her comparator allegations in the complaint,
Howard focuses solely on her failure to rehire claind. § 22). Likewise, her
affidavit filed in support of her opposition to summary judgment does not attempt to
name a comparatavith regard to her terminationSéeHoward Aff. § 50).

Regardless, evetji]f a plaintiff fails to show the existence of a similarly
situated employee, summary judgment is appropriate where no other evidence of
discrimination is present.Holifield, 115F.3d at 1562 (citing/lack v. Great Atl. &

Pac. Tea Cq 871 F.2d 179, 182 (1st Cir. 1989) (emphasis addéd)evidence of
sexdiscrimination with regard to her termination, Plaintiff points to the “multiple
inconsistencies from the Defendant’s agents regarding [her] termination.” (Boc. 17
1 at 910). Specifically, Howard contends the following shows evidence of sex
discrimination:

e lLavalas failed to comply with his own instructions regarding
meeting Howard,;

10



¢ When Howard questioned him about the reason for her termination,
Lavalas said, “I do not have a reason,” and that he was terminating
her because he could,;

e However, with “the hreat of an impending lawsuit,” Howard
changed his reasoning for her termination to alleged attendance
problems and leavinger duty station without permissidn;

e Howard was never disciplined for any reason while working for
Defendant and the only time she left her duty station was to
complete other necessary requirements like wiping down dirty
tables and stocking forks.

(1d.).

While Howard may establish pretexby demonstrating “such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in [Defendant’s]
proferred legitimate reasons for its actiges that]a reasonable factfinder could
find them unworthy of credengeSpringer v. Convergys Customer Mgmt. Group,
Inc., 509 F.3d 1344, 13480 (11th Cir. 2007), she still has the burden to stHmoth
that the reasoastated [by the employer] was false, and that discrimination was the
real reason.”Brooksv. County Comm’n of Jefferson Coumtyt6 F.3d 1160, 1162
(11th Cir. 2008 (quotingHicks 509 U.Sat 515. In this regard, Howard has etty

failed. First, Howard has failed to show th&efendant’s stated reason for her

®Ironically, Howard moved to strike thigstimony, as well as the testimony of Williams, regarding

the reasoning for Plaintiff's termination. Without their testimony, howevewatid’s argument

does not have any support in the record. Thankfully for Howard, the court denied the motion and
consders the testimony on summary judgment.

10 This reasoning misses the point. It is clear from the record that isdi¢hnot terminate
Howard for anything other than her leaving her station on May 4th. There is nathnttcate

that Lavalas’ reasoning was referring to any other “attendance issue” or abandonment of her duty
station.

11



termination isfalse ortruly inconsisten. Instead, Howard testified thavalas did

not give her a reason when she questioned him about her termination, but merely

stated he was terminating her because he céuthis affidavit, Lavalés explained

her termination was “because of her attendance issue and her leaving her duty station

without permission.” (Doc. 10 at 75 his statement is not inconsistent with his

first statement because the first statement was more akin to-ansaerand did

not provide any meaningful reason for her termination. Addition&lbyward

acknowledgedeaving the Canteen in Montgomery without speaking to L&yala

thus establishing that the reason stated for her termination was not false
Additionally, and more importantlyfHowardhas not presented any evidence,

other thanher onclusory allegations, that her sex was the real reason for her

termination. Instead, the evidence taken in the light most favorable to Howard only

shows that Lavala fired her vithout a reasorsimply because he coul@here is no

evidence whatsoever to indicate that her sex played any role in this decision. Instead,

Howard’s testimony, at most, establishes that Lasalgas unfair and rude to

Plaintiff. It certainly does notpresent a‘convincing mosaic of circumstantial

evidenceé that would allow a jury to infer intentionséx discrimination See Smith

1 In her brief, counsel argues that Laval&as “angry that a female would question him . .. .”
(Doc. 171 at 3). This argument is not supported by the recdlekre is no evidence before the
court that Lavals was angry or insinuated that he did not want to be questioned by a female
employee.
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644 F.3cat1328. For these reasons, summary judgment is due to be granted in favor
of Defendant with regard to Plaintiff's termination claim.

C. Failureto Rehire

Defendant makes the same arguments with regard to Plaintiff's contention
that she was not rehired because of her Sgecifically, Defendardrgues Howard
failed to establish a prima facie casesed discrimination because she cannot
identify a similarlysituated comparator. And even if she could establish a prima
facie case, Defendant contends she cannot establish pretext oheatrdgimate
burden of showing she was discriminated against because of her sex when she was
not rehired by Defendant. The court agrees.

As discussed above establish a prima facie casglaintiff in employment
discrimination cases must prove, among other things,stieteceived treatment
less favorable than similarly situated employees outsideeofprotected class.
McDonnell Douglas411 U.S. at 802The Eleventh Circuit emphasized this point
in its recent decisiom Lewis 918 F.3d 1213.The Court clarified that a plaintiff
proceeding under thiglcDonnell Doudps framework must show that his alleged
comparators are “similarly situated in all material respectsl” at 1224. The
Eleventh Circuit went on to point out that, in most cases, adequate comparators are
those who have been “engaged in the same basic conduct (or miscondsabject

to the same employment policy, guideline, or rulesunder the jurisdiction of the

13



same supervisor, . and [ ] share the [same] employment or disciplinary history” as
the plaintiff.1d. at 122728.

Howardhas fallen woefully short in her comparator evidemgth regard to
Defendant’s failure to rehire heShesimply stateshat “[a]lthough Mr. Martinez
stated that there were no positions available, several males have been hired since my
termination.” (Howad Aff.  50. This allegation is essentially meaningless under
Lewis The court has no information as to the identity of these males,positions
they were hired for, their employment history, whether they had been terminated by
Defendant in the pasand the like. Without any information whatsoever regarding
these malew/ho were allegedly hired by Defendaittis impossible for the court to
make the requisite comparison.

And just like her termination claim, Howard has failed to present a convincing
mosaic of circumstantial evidence that would allow a jury to infer intentional sex
discrimination Howard points tdhe “conflicting testimony as to why the Plaintiff
was not e-hired” and asserts these contradictions would allow a reasonable
factfinder to find the reasons unworthy of credenc@oc. 171 at 1011).
Specifically, Howardhighlights the contradictions in Williams and Lavala
affidavits: Williams stated that halas decided not to rhire Howard, but Lavala
stated that he played no role in the decision. Additionally, Howdes the

inconsistency between Williams’ testimotiyat Howard was not rehired because

14



her contract had “ended once befoghe twas terminated in the Veterans Canteen
Services systemand Martinez's statement that Howard had not been terminated
from the VCS system.

The court agrees that these statements contain internal cotnbrasli
regarding the reason Defendant did notreeoward. That being saidHoward
still has the ultimate burden to show that sex discrimination was the real reason for
the adverse action. There is simply no evidence in the record from which a
reasonable jury could infer intentional discriminationtlom part of DefendantAn
inference requires more than “a mere suspicion or a guess. Instead, it i;yadegaso
logical decision to conclude that a disputed fact exists on the basis of another fact.”
Smith 644 F.3d at 1328.25(quotation marks and alterations omittedhe mere
fact that thestatements are inconsistent, standing alone, does not raise an inference
of sex discrimination. It is not enough to simply disbelieve the employessngea
there must be enough evidence to suppbnideng of discrimination.See Hick509
U.S. at 511, n.4The court finds none. As such, summary judgment is proper with
regard to Howard’s claim of sex discrimination with regard to her failure to rehire
claim.
IV. CONCLUSION

For the foregoing reasons, DefendRabert Wilkie, Secretary, Department

of Veteran Affairgs entitled to judgment as a matter of law on all the claims asserted
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in Plaintiff's complaint. As such, Defendant’s motion for summary judgment (Doc.
8) is due b be granted. A separate order will be entered.

DATED this 31th day ofOctober, 2019

Tk £.GH

JOHNE.OTT
Chief United States Magistrate Judge
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