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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ARTAVION GREENE,
Plaintiff,

V. CIVIL ACTION NO.

2:19-CV-00154-K OB
PNS TRANSPORTATION, et al.,

Defendants.
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MEMORANDUM OPINION

This matter comebefore the court on Plaintifirtavion Greenis pro se
amendedomplaint. (Doc. 7). Because his original complaint failed to state a
plausible claim for reliefthe court ordered Mr. Greene to file an amended
complaint described in detail the law that govehis claims soecifically advised
him how to file a complaint that complies with the Federal Rules of Civil
Procedureand warned him that the failure to comply with the cswtder could
resultin the dismissal of his claimgSeeDoc. 4). As further explained below, Mr.
Greene’s amended complaaxhibits the samedeficienciesashis original
complaint, so the court wiua spate (on its own) dismiss his amended
complaint.

l. Procedural History

Mr. Greene filed his original complaint on January 28, 2qQD#c. 1). In
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his complaint, he@ttempted to bring racediscrimination clainunderTitle VIl of
the Civil Rights Act, 42 U.S.C. 2000e et seqg.and an age discrimination claim
underthe Age Discrimination in Employment AQ9 U.S.C. $21,et seq.against
his previous employer, Defendant PN&ansportationand several employees at
PNS Mr. Greenewho is AfricarAmericanand does not allege his agsserted
that PNS terminated him from his job as a truck drinerause of his race and age
after he inquired aboutraferral bonus According to Mr. Greene, his supervisor
at PNStold him “[he] wasnothing but a trouble maker, and that is why [his] black
ass don’t have a job.” (Doc. 1 at 13).

MagistrateJudge Cornelius, who was then assigned to this case, found that
Mr. Greene’s complaint failed to state a plausible claim for relief under Title VII or
the ADEA. (SeeDoc. 4). In her February 13, 2019 Order, Judge Cornelius
discussedhow a plaintiff can state discriminaton claim under Title VII using
direct or circumstantial evidence. She found MatGreenés supervisor’'s
statement abodtis “black ass” not having a job was not direct evidence that PNS
terminated him because of his race. And Judge Cornelius found that MneGre
did not identify any notfrican-Americanemployee whd’NS treated more
favorably and thus could not state a discrimination claim based on circumstantial
evidence. $eeDoc. 4 at 58).

Judge Cornelius also informed Mr. Greene that the ADEA prolahits



employer from discriminating against an employee who is at least 40 years old
because of his age and that a plaintiff can state an age discrimination claim using
direct or circumstantial evidence. (Doc. 4 at 8). But she foundvth&reene
“Imade] ro allegation regarding his age, any statement or conduct that would
constitute direct evidence he suffered discrimination basdds age, or any
evidence that would circumstantially prove d@esed discrimination,” and thus

failed to state a plausible agliscrimination claim. Ig.)

Judge Cornelius ordered Mr. Greene to file an amended complaint that
correcedthe deficiencies she identified. In her Order, she informed Mr. Greene
that the amended complaint must (1) refer to the statutes he invoked for his claims;
(2) comply with the Federal Rules of Civil Procedure; (3) be suitable for service on
the defendaist (4) identify each defendant; (5) describe what each defendant did;
(6) state when and where the incidents underlying his claims occurred; (7) describe
how the defendants’ acts harmed him; (8) state the relief he seeks; (9) not refer
back to the originatomplaint; and (10) not relgn conclusory and general
assertions of discriminationSéeDoc. 4 at 910). Judge Cornelius advised Mr.
Greene that service of process would not begin until he filed an amended
complaint in compliance witthe ourt s Orderand warned him that the failure to
comply withthe courts Ordercould result in the dismissal of his claim#d. at

10).



[I. Sua Sponte Review of the Amended Complaint

Mr. Greene filed his amended complaint after the Clerk reassigned this case
to the undersigned judgén his amended complaint, he makes the samedictu
allegations as his original complaint. He alleges that PNS fired him and then
rehired him as a truck driver in November 2018. Upon his return, he participated
in an orientation conducted by PNS. During the orientation, he learned that PNS
had not pal a referral bonus to an employee thateferred to PNSapparently
Mr. Greene believed he was due to receive some of the referral mdney
Greene “said something” about the referral money to “Scott the owner.” Mr.
Greene themneceived the truck that he would drive for PNS. While Mr. Greene
was packing the truck with hizelongings, heeceived a phone call from “Keith,”
who toldhim that he was “a trouble makeand “that’s why your black ass don't
have a job here.Presumably that same day, PNS terminated Mr. Greene and did
not help him return home.S¢eDoc. 7 at 5).

In his amended complaint, Mr. Greene does not allege any basis for the
courts jurisdiction or identify any law under which he brings any claim. But,
construing his amended complaint liberathye court assumes that he did in his
original complaintMr. Greeneseeks tdoring claims for race discrimination under
Title VIl and age discrimination under the ADE&SeeTannenbaum v. United

States 148 F.3d 1262, 1263 (11th Cir. 1998Pro sepleadings are held to a less



stringent standard than pleadings drafted by attorneys and will, therefore, be
liberally construed).

In suits where the plaintiff proceeds in forma pauperis, as Mr. Greene does
here,“the court shall dismiss the case at any time if the court determines that
the action or appeal . . . fails to state a claim on which relief may be gra@ged.
U.S.C. 81915(e)(2)(B(ii). So thecourt next fulfills itsobligation to reviewsua
sponte(on its own) the merits dhe complaint

The court analyzes whether a complaint “fails to state a claim on which
relief may be granted” under 28 U.S.C1%15(e)(2)(B)(ii) pursuant to the same
standard that the court utilizes irviewing a motion to dismiss brought under Rule
12(b)(6) of the Federal Rules of Civil Procedukiichell v. Farcass112 F.3d
1483, 1490 (11th Cir. 1997Under this standard, the court will dismiss a
complaint if it does not “contain suffemnt factualmatter, accepted &sie, to ‘state
a claim to relief that is plausible on its faceAshcroft v. Igbal556U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twomb|y650 U.S. 544, 57(2007)). To be
plausible on its face, thmomplaint must contain enough “factual content that
allowsthe court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.lgbal, 556 U.S. at 678. And conclusory allegations and

speculation cannot state a plausidam for relief. SeeTwombly 550 U.S. at 555.



A. Title VI

Title VII prohibits employersfrom discriminating against an employee
basednrace. 42 U.S.C. § 200e-2(a)(1).And aplaintiff may establish a Title
VII race discrimination claim with direct oircumstantial evidence of
discrimination. Wilson v. B/E Aerospace, In@76 F.3dL079, 1085 (11th Cir.

2004).

Direct evidence grovesthe existence of a fact without inference or
presumptiori. Wilson 376F.3dat 1086 (nternalquotationmarksandalterations
omitted). Direct evidence of discrimination must show its ownthat racial
animus motivated the employer’s decisi@ee id. And “only the most blatant
remarks, whose intent could mean nothing other than to discriminate on the basis
of some impermissible factor constitute direct evidence of discrimination.”

Id. (internal quotation marks omitted).

Here, Mr. Greene’s amended complaint contains no factual allegations that,
if proved, could be direct evidence of discrimination. His supervisor’'s statement
that Mr. Greene’sblack ass don’t have a job hétecause he was a “trouble
marker”uses racially derogatory languadget it does not demonstrate tHalNS
terminatechim becausef his race So Mr. Greendails to state a Title VII
discrimination claim based on direct evidence.

A plaintiff may also useircumstantial evidence® state a Title VII



discrimination claim pursuant to tireirdenshifting framework established in
McDonnell Douglas Corp. v. Gregedl11 U.S. 792 (1973)Burke-Fowler v.
Orange Cty., Florida447 F3d 1319, 1322 (11th Cir. 20Q6Wnder this
framework, the plaintiff must first establishpama faciecase of discrimiation,
l.e., establish the basic requirements for the causeioha&eed. The plaintiff
succeeds at this step by showing that (1) he is a member of a protected class; (2) he
was qualified to perform his job; (3) he suffered an asremployment action;
and (4) his employer treated similarly situated employees outside of his protected
class more favorablyld.

Here, Mr. Greene doewt identify any employee outside of hioacted
class i.e., nonAfrican-American,who he alleges PN&eated more favorably. So
Mr. Greene cannot statiee basic requirements forckim of discrimination based
on circumstantial evidence&seeBurke Fowler, 447 F.3dat 1325 (affirming
summary judgmerfor thedefendant wherthe plaintiff failed to offer valid
comparators foarace discrimination claim or preseanty other circumstantial
evidence suggestimgce discrimination)Felder v. Bradford Health Sery<i93 F.
App’x 17, 26-21 (11th Cir. 2012) (saméd)jtman v.Sec’y of the Nayy’03 F.
App’x 766, 769-70 (11th Cir. 2017§affirming dismissabf complaint wher¢he
plaintiff failed to alege valid comparators for radescrimination clamn despite

multiple opportunities to amend)



B. ADEA

The ADEA prohibits an employer frodiscriminatng againsian employee
who is atleast40 years old &sed orhis age.29 U.S.C. 8§ 623(a)(1)Like a Title
VII claim, a plaintiff can establish an ADEA claim based on direct or
circumstantial evidencef discrimination Sims v. MVM, In¢.704 F.3d 1327,
1332 (11th Cir. 2013)And, like a Title VII discrimination claim based on
circumstantial evidencéhe courtevaluatean ADEA claimbased on
circumstantiakvidence under thilcDonnell Douglagsramework. Id.

Here, Mr.Greenehas not stated any faatslatedto his or anyone elsg age
The court has no idea whetherfaklts within the protected category of being over
40 years old. So, to the extent that he attempts to state an ADEA claim, he fails to
state an ADEA claim based on direct or circumstantial evidence.
[11.  Conclusion

For the reasons stated above, Mr. Greene’s amended complaint fails to state
a plausible claim for relief under Title VII or the ADEA. Sg,d$eparaterder, the
court will suasponteDISMISSWITHOUT PREJUDICE Mr. Greene’s amended
complaint

The court’'sFebruary 13, 2019 Ordeirecting Mr. Greene to file an
amended complaimtescribed in detail howe could state a Title VIl and ADEA

claim under the law that the court discusaleove (SeeDoc. 4). And the Order



specifically advisedMr. Greenehow to fle an amended complaint that could state
a plausible claim for relief, satisfy the Federal Rules of Civil Procedure, arfg just
service of process on the defendamt$so, the court informed Mr. Greene that the
failure to comply with the cour Order could result in the dismissal of his claims.
Mr. Greené amended complaint failed to comply wahy of the instructions in
thecourts Order. So the court finds that any further amendmefitsis complaint
would be futile and wilDIRECT theClerk to close this case.

DONE andORDERED this 18thday ofApril, 2019
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KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT
JUDGE




