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JANE DOE, a minor who sues by
and through her guardians and
Next Friends, Mary Doe and
Martha Doe,

)
)
)
)
)
Plaintiff, )
V. ) Case No.2:19-cv-243AMM

)

)

)

)

)

)

)

HOOVER CITY BOARD OF
EDUCATION; KATHY
MURPHY; QUINCY COLLINS;
MICHELLE KAISER ,

Defendans.

MEMORANDUM OPIN TON ON DEFENDANTS' MOTIONS TO DISMISS
THE THIRD AMENDED COMPLAINT

This matter comes before the court on motiondismiss by Hoover City
Board of Education (“the Board”) and Kathy Murphy, Quincy Collins, and Michelle
Kaiser (collectively, “the Individual DefendantsT)ocs. 47 & 48. For the reasons
below, the motions aBRANTED IN PART andDENIED IN PART . In an order
enteredcontemporaneously herewith, the court will dismiZsunt | against the
Board, dismiss all counts against the Individual Defendants in their officialibgpac

and granDoe’s requestor leaveto file a corrected complaint
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l. BACKGROUND

A. Allegations In The Third Amended Complaint

In relevant part, viewed in the light most favorable to Doe, the complaint
alleges as follows:

In October of 2017plaintiff Jane Doe enrolled as a new studanhflrace
Crossing Elementary School and was placedt@acherMichelle Kaiser’s first
grade clasdoc. 46 | 16. Shortly afterward, Ms. Kaiser noticed that Doe didn’t want
to go to the restroom and was generdilsengaged in clasil. § 29. Ms. Kaiser
informed Doe’s parentdd. Months passed. In January 2018, Principal Quincy
Collins learned that severalf Doe’s classmategwhom the Third Amended
Complaint calls “the Harassing Girls”) had been sexually abusiotiparclassmate,

a girl identified only by the pseudonym “Jane Sniithm the playground and in the
girls’ restroomld. 11 2023, 36.A parent of one of the Harassing Girls worked as a
teacher’s aide at the schotd. I 43.To discipline the Harassing Girls, Principal
Collins made them run lapigl.  24.Jane Smith’s parents withdrew her from school
in late Januaryd. 1 25.

In the first weeks of Februargf 2018 Jane Doe’s parents noticed her
behavior deterioratingld. § 27. “She became recalcitrant and intractable; a
significant shift” from her ordinary attitudéd. She fought her parents about going

to school.ld. She told them that Ms. Kaiser was making play with a group of



students she didn’t want to play witld. § 28.0ne of Doe’s parents quit her job in
order to spend more time with Ddd. { 27.

On February 26, Doe’s parents sent a letter to Principal Collins expressing
concerns about Ms. Kaisdd.  30. The next day, Doe’s parents learned that Doe
had been assaulted at schoadl § 31.

“On a number of occasions during the. schoolyear” the Harassing Girls
had approacheldoe in therestroomand on the playground amabk turns “holding
her while they pulled her pants and underwear down before digitally matingula
her vagina.’ld. 1 1819, 78. They also “took her into the girls’ restroom and insisted
that she wear a toddler diaper (a.k.a. a ‘pullup’) instead of undeniedf.19.Jane
Smith initially took part in this abuse, but in January, when Smith “told the other
Harassing Girls that she would no longer participate in [Doe’s] sexual vigfation
the Harassing Girls “began treating Jane Smith just as they had Plaintiffiboe.”
19 2021. After Smith withdrew from schoadh late Januarythe Harassing Girls
continued to sexually abuse Ddeé. 1123-26.

After learning on February 27that Doe had been assault&be’s parents
kept her out of school for a wedkl. Y 3:32. During that week, her parents met
with Principal Collins to discudser safetyand asked that he allow them to be present
during Collinss proposed meeting with Kathy Murphy, the Superintemdaf

Hoover City Schoolsid.  3334. On March 5,Principal Collins met with



Superintendenlurphy to discuss how the school would respond to the assault, but
Doe’s parents were not included in the meetldg{ 1 34-35. During the meeting,
Collins, Murphy, and an assistant superintendent discussed a plan “that would
involve placing Jane Doe in another class, counseling for Jane Doe at school,
additional toileting opportunities for Jane Doe, an aide to supervise Jane Doe at
lunch, recess, assemblies and field trips, special education on emotional and social
skills, and removal of Kaiserld. § 35. Other than the first and last aspects of that
plan—Ms. Kaiser was placed on twweek administrative leav@éhe complaint
specifies that one of those wedkl during spring breakid. § 39 but it is unclear
when the other week fejlandDoe was not placed in different clagk § 36—the
complaint is silent as to which aspects were carried out

On March7, aWednesdayDoe’s parents sent her back to sahéd. § 32.
Shehad to return to class with the Harassing Glds{ 36.The followingFriday,
PrincipalCollins told one oDoe’sparens that the investigation was complele.
1 37.The followingMonday, after learning tha#ls. Kaiser had returned to teach,
that parent‘requested a written update of the investigation including any findings
and conclusions.ld. 1 38. The next day, Doe’s parents were updated 39.

A week later, on the Fridayelore spring break, a classmate cut Jane Doe’s
hair.Id. § 40.Doe’s parentold PrincipalCollins about the incident on the Monday

after spring bregkbut the complaint is silent as to whether he resporidet@hat



same day, Doe was pushed on the playground, and [paesmttold Principal
Collins about this incident as weldl. { 41.The next dayPrincipalCollins met with

the teacher who had supised the playground that day, the student who pushed
Jane Doe, a student who witnessed the incident, and JanklDp42.

Twice duringthe following monthpne ofDoe’sparens requested “a written
copy of the safety and supervision plan for Jane Doe,” but the complaint is silent as
to whetheithoserequests were granted. 1 44, 46.

Toward the end of May, a student bit Jane Doe, bruising her face att lip.
147. Again one ofDoe’s parergtold PrincipalCollins about this incident, but the
complaint is silent as to whether he responttied] 47.A week later, Doe’s parents
withdrew her from Trace Crossisglementary and enrolled her in a homeschooling
ministry. Id. 148. She continues to suffer from the traupfathat schooyear. Id.

190.

B. Procedural History

In February of 2019, Doe, through her parents, filed a complaint in this court
against severalalendantsDoc. 1.0Over the next several months, Doe amended her
complaint three times, Docs. 12, 37, & 46, and each time the defendants filed
motionsto dismiss Docs. 18, 19, 38, 40, 47, & 48he courtdid not ruleon the
substance of the prior motions to dismiss, instead allowing Doe to afaedd

amend again her pleadings. The operative complaint is the Third Amended



Complaint,Doc. 46,which asserts five counts. Counts I, Il, and Il assert-sate
claims sounding in negligence and recklessness. Count IV asserts a claim under
20U.S.C. § 1681 (Title IX”) against thé&oard allegingthat the Board “through its
employee[s] Collins and Kaiser, had actual and/or constructive knowledge of the
assaults, sexual abuse, harassment and misconduct by other students toward
Plaintiff,” and that it “acted unreasonablgnd “with deliberate indifference” in
response. Doc. 46 B0, 84. Count V asserts clasmgainst all defendants under
42 U.S.C. 81983 for violations of Doe’s right teubstantive de process aneéqual
protection under the Fourteenth Amendment.

The Board and thimdividualDefendants have again moved to dismiss. Docs.
47 & 481
. STANDARD OF REVIEW

A complaint must providéa short and plain statement of the claim showing

that the pleader is entitled to reliefed. R. CivP. 8(a)(2).A complaint need not

! The Board’s motion violateExhibit B of the Initial Order, Doc. 17, by failing to include the
required certification Doc. 48. Additionally,the Board’smotion purports to incorporate by
reference the Board’s two prior motions to dismiss, Docs. 40 & 19. Doc. 48 at 1 n.2; Doc. 40 at 1
n.2. This incorporation would bring the motion’s page total to twiviy, the maximum allowed,
butall three motions are replete with block quotes and long footnotes, fifty footnotesAi jait

one example, footnote 3 of the Board’s motion runs for nearly an entireSesaipoc. 48 al n.3.
Combined, the motions “circumvent page limitations by manipulating . . . line spacing, or other
similar end runs,” a practice prohibited by the Initial Order. Doc. 17 at 26 n.5. Paryicalkght

of two reminders from the court to brief the motions to dismiss in accordance evittitizl Order,

Docs. 20 &42, these violations amgnexpectedAdditionally, the Board’s two prior motions to
dismiss were terminated by the court because they were not directed at theeperaplaint.

Docs. 36 & 45. Nevertheless, the court exercises its discretion to cottedBoard’s prior
arguments as though their incorporation were effective, despite these defects.
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make “detailed factual allegationsts purpose is only to‘give the defendant fair
notice of what the. .claim is and the grounds upon which it réstBell Atl. Corp.
v. Twombly 550 U.S. 544, 5556 (2007) (quotingConley v. Gibson355 U.S. 41,
47 (1957). To survive a motion to dismiss, the facts alleged in a comptaistdo
more than “speculat[e]br raise “suspicion” abouwd claim for relief.ld. (citation
omitted) To test the complaint, the court takes all factual allegations as true, discards
any “conclusory allegationsiMcCullough v. Finley907 F.3d 1324, 1333 (11th Cir.
2018) and“draw[s] all reasonable inferences in the plaingffavor” Randall v.
Scott 610 F.3d 701, 705 (11th Cir. 2010hese facts and inferena@sist amount
to a “plausible” clainfor relief, a standarthat“requires the reviewing court to draw
on its judicial experience and common sehgehcroft v. Igbal556 U.S. 662, 679
(2009)
. ANALYSIS

A. Doe’s Title IX Claim

Count IV alleges that the Board violated Titlewkenit acted with deliberate
indifference torepeatedsexual assaldtand harassentof Doe by her classmates
Doc. 46 11 780. Additionally, Count IV alleges that the Board had the authority
and opportunity to initiate corrective action to stop such unlawful conduct at the
school before the Board learnedio¢assault and harassmerfitane Dogbased on

what the Board knew about the assaultlahe Smith, and failed to do dd.



19 81-83. Count IVfurtheralleges that the Board had the authority and opportunity
to initiate corrective action to stop such unlawful condaicthe schoohfter the
Board learned of the assaultJaine Doe, and failed to do $a. 1 8384.

Title IX prohibits discrimination on the basis of sex and provides a vehicle for
individuals to recover damages when such discrimination océ&uasklin v.
Gwinnett CntyPub. Sch, 503 U.S. 60, 76 (1992). provides in relevant part: “No
person in the United States shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination undedacatien
program or activity receiving Federal financial assistance’ 20 U.S.C. § 1681.

When aschool that is aecipient of federal funding exhibits “deliberate
indifference” to “known acts” of studeioit-student sexual harassment, it may “in
certain limited circumstancedie “subject[ing]’a person to discriminatioon the
basis of sexand making itself liabléor damages under Title DDavis v. Monroe
Cnty. Bd. of Edug 526 U.S. 629, 643 (1999). Davis theUnited States Supreme
Court held that acomplaintstated a Title IX claim based on a school board’'s
deliberate indifference ta fifth-grader’'s known sexual harassment of a classmate
Id. at 63233, 65354.

A claim for recovery under Title IX for studeot-student harassment
includesfour elements

First, the defendant must be a Title IX fundnegipient.. . . Second,
an “appropriate person” must have actual knowledge of the
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discrimination or harassment the plaintiff alleges occur@shser v.

Lago Vista Indep. Sch. Dis624 U.S. 274, 290 (1998).. . Third, a

funding recipient is liable fostuderton-student harassment only if

“the funding recipient acts with deliberate indifference to known acts

of harassment in its programs or activitid3dvis,526 U.S. at 633.. .

Fourth, the discriminationor harassmentlmust be “so severe,

pervasve, and objectively offensive that it effectively bars the vitdim

access to an educational opportunity or benéiavis,526 U.S. at 633.
Williams v. Bd. of Regents of Univ. Sys. of @a7 F.3d 1282, 1293 (11th Cir. 2007)

1. Federal Funding Recipient

The complaint allegegand the Board does not dispute) that the Board is a
Title IX funding recipientDoc. 469 4.

2. Actual Knowledge

The actuatknowledge element of a Title IX claim requires that &h
‘appropriate person’ must have actual knowledge of the discrimination or
harassment the plaintiff alleges occurretViliams, 477 F.3dat 1293 “An
appropriate person is, at a minimum, an official of the recipient entity with authority
to take corrective action to end the discriminatidid.” (internal alterations and
guotation marks omitted).

The Board has not argued that either Principal Collins or Ms. Kaiser do not
gualify as an “appropriate person” in this casecordingly, the dispositivguestion
as to this elemems whethethe complaint sufficiently alleges thatincipal Collins

or Ms. Kaiserhad ‘actual knowledge of the discrimination or harassment the

plaintiff alleges occurret Id.



The Supreme Courhas phrased this requirement ithree ways as a
requirement of‘actual knowledge by a school official with authority to end the
harassmeti’ Gebser524 U.Sat283 “actual knowledge of théeachers conduct
id. at 289(in Gebser the teacher was the harassen) “actual knowledge of
discrimination in the recipierg programs id. at 290.The requirement of actual
knowledge ensureghat recipient§can] be liable in damages only where their own
deliberate indifference effectivelgause[d] the discriminatiorf Davis 526 U.Sat
64243 (citing Gebser524 U.S. at 291

The Board concedes that Principal Collins actually knew that the Harassing
Girls had sexually assaulted Jane Sniitbc. 4 at 3.Whatthe Boarddid not know,
it argues, was that the Harassing Girls’ conduct involved a second,\detn@ Doe
Id. at 34. The Boardfurtherargues thatPrincipal Collins was not made aware of
any alleged misconduct directed toward Jane Doe until February 28, &)1

The Board’'sargumenthat itsactual knowledgef the Harassing Girls’ abuse
of Jane Smith cannot satisfy the actkabwledge requiremenfor Jane Doe’s
lawsuit is wrong.The Boardfocuss onactual knowledge of the identity of the
harassersspecific victim, but under controlling precedent the proper focus is on
actual knowledge of the harassearsnduct Most notably, inVilliams the Eleventh
Circuitheld thata university’sactual knowledgéhat a student had sexually harassed

people other than the plaintiff fulfilled the actkaowledge elementof the
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plaintiff's Title IX claim: the complaint alleged that officials at the University of
Georgia {UGA") knew thestudents history of sexual harassment at his previous
schools and nevertheless recruited him to be a stadeleteat UGA, where he
conspired with others to sexually assault the plaintifilliams 477 F.3d at 1292
1296 concluding that the school officialsdecision to recruifa student with a
known history ofharassmeiitand admit him through UGA special admsson
process was a form of discriminatighat [the plaintiff] suffered). Here, the
complaint alleges thdtl) Principal Collins andMs. Kaiserlearned in January of
2018that the Harassing Girls had sexually assaulted Jane,&mdh2) the Board
could have taken corrective action to prevent further assault of Doe, but acted with
deliberate indifferece instead Doc.46 {1 2326, 77, 8284. UnderWilliams, this
allegatian sufficiently pleadsheadualknowledgeelement of Doe’s Title IX claim
Other precedents confirm that tlanalysis pivots on knowledge of the
harassmeninot knowledge of thearassment’garticular victim.First, evenin the
caseswhere the allegations of actual knowledgeere insufficient the analysis
focused on knowledge of the hamaent not knowledge of the haramsent's
particular victim.SeeGebser 524 U.Sat291 the information known to the school
“consisted of a complaint from parents of other students charging onljthéat
teacher] had made inappropriate comments during class, which was plainly

insufficient to alert the principal to the possibility tli#ie teacherjvas involved in

11



a sexual rel@onship with a student”)Davis v. DeKalb @ty. Sch. Dist, 233 F.3d
1367, 1373 (11th Cir. 200Q¢oncluding that the actuthowledge requirement was
not satisfied because admplaint [by a different student] of an incidental touching
during an athletievent and a perceived imminent touching could not, as a matter of
law, apprise Defendants to the possibility thia¢ teacherjvas sexually molesting
Plaintiffs”). Secondwhat theDavis Court calledthe “most obviousexample of
studentonstudent sexual harassment capable of triggering a damages—elaim”
group of male students barriaggroupof female students from using the computer
lab—does not square wittihe Board’s victimspecific view of actual knowledge
Davis 526 U.S. 565051. A claim basedn such conductvould not turn on the
school'sactual knowledge of the identity of eafdgmale studenshut out of the
computer labit would turn on the school’'s actual knowledgenadle students’
improper conductoward female studentil. Under hese precedentdaneDoe’s
allegation that the Board actually knew that the Harassing Girls had sexually
assaukkd Jane Smithand remained deliberately indifferenthile the Harassing
Girls continued tosexually assault Jane Doeadequately pleads the actual
knowledge element of a Title IXlaim.

Separatelythe Boards victim-specific argumentbout actual knowledge
does not respond téane Doe’s other allegation under Title-bxamely, thathe

Boarddiscriminated against Jane Doe ewaéter Doe’s parents learned that she had

12



been assaulted and met with Principal Collins to discuss her .s8ésipoc. 46

11131, 33,83, 84 The Boarcasertsthat thencidentsthat followed thesexualassault

of Doe are “unrelated and isolated,” and therefore cannot supplertXiiability.

Doc. 48 § 6. But Doe’s complaint does not allege that the incidents were “unrelated
and isolated,” or use anyngilar languageor otherwise require an inference to that
effect Because the court is required to draw all reasonable inferences in favor of
Doe—not against herthe court rejects this argument by the Board

3. Deliberate Indifference

The third element of a Title IX claim is thatthe funding recipient act[ed]
with deliberate indifference to known acts of harassment in its programs or
activities:” Williams 477 F.3d at 1293 (quotirigavis,526 U.S. at 633)ike the
requirement of actual knowdge, heelement ofleliberate indifferencensureshat
a “recipient of federal funds may be liable in damages under Title IX only for its
own misconduct,” not that of a third partpavis, 526 U.S. at 640. “Deliberate
indifference makes sense as a theory of direct liability under Title IX only where the
funding recipient has some control over the alleged harassnnaf’ 644. Thus,
liability for damages is limitedtd circumstances whein the recipient exercises
substantial control over both the harasser and the context in which the known

harassment occutdd. at645.
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Where “the misconduct occurs during school hours and on school grounds],]
. .. the misconduct is taking place ‘under’ an ‘operation’ of the funbgipient.”
Id. at 646 (quotind?0 U.S.C. § 1681(a) 1687 (defining “program or activity in
Title 1X)). A funding recipient’s “control over the harasser and the environment in
which the harassment occyirgl. at 644 s all the more salient where the harassing
students are in grade school as opposed to high school or callege 649.A
“funding recipierfi [may be]deemeddeliberately indifferentto acts of student
on-student harassment only where the recipsergsponse to the harassment or lack
thereof is clearly unreasonable in light of the known circumsténicksat 648.

Davis and Williams governthe analysis oboth control and reasonalviess.
In Davis the complaintalleged thathroughout a skmonth period a fifth-grade
studentengaged imumerousnstances of sexual harassmeifitom lewd remarks,
to attempted gropindo the final incident, in whiclherubbed his body againgte
plaintiff’'s in the hallway. 526 U.S. at 63&835. The plaintiff alleged thather
classmate was never disciplined, and “only after more than three months of reported
harassment washeeven permitted to change her classroom seat so that she was no
longer seated next to” the classmadte. at 635. The Courtconcludedthat the
school’s alleged response could amount to deliberate indifferehed 649.

In Williams, the Eleventh Circuit held that the complaint sufficieplisaded

deliberate indifferencevhenit alleged thatUGA placed astudent with aknown
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history of harassmeriin a student dormitory and fail[ed] to supervise him in any
way . . . [which] substantially increased the risk faced by female students at UGA
477 F.3dat 1296. Separately, the court concluded that the complaint sufficiently
pleaded deliberate indifference when it alleged that UGA waited eight nmefighs
the alleged rapenfile a criminal caseelated to the rap&as pendingyto proceed
with its own disciplinary measures)erebyallowing accused rapists to continue
living in student housingnd contributingo the plaintiff's decision that she wasn’t
safereturning to schoold. at 129697.

UnderDavisandWilliams, Doe’s complaintlleges factssufficientto state a
plausible claimthat the Board acted with deliberate indifference in response to
known acts ofexuaharassment and thus subjected her to discriminafleacourt
looks first to the control the Board had over the Harassing Girls and the environment
in which they sexuéf abusedoe.The Board allegedly had a high degree of control
over the Harassing Gir[svho were firstgraders) andheir movementshroughout
the schoolday. SeeDoc. 46 Y 12, 833. Indeed the complaint alleges th#te
school controlledbothwhen and how firsgraders could use threstroom school
rules prohibited multiple children from going to the restroom at the same time
without adult supervisiond. Y 49.

Next, the court considers the allegation ttie disciplinary measurdbe

Board took (1) after Principal Collins learned ttted Harassing Girlead sexually
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abused Jane Smith, and (2) after he learned that the Harassing Girls had sexually
abused Jane Doe, were clearly unreasonable in light of the known circumstances

As to (1), despite Principal Collinst®nsiderable control over the harasser
and the environment in which the harassment ¢edijf Davis 526 U.S. at 644,
the complaint alleges th&rincipal Collinsresponded to the sexual abugelane
Smith by making the Harassing Girls run lapsc. 46 § 24

Measured againsDavis this allegation sufficiently pleads deliberate
indifference In Davis, the Courtconcludedthat the complaint suggested “that
petitioner may be able to shaw. deliberate indifference on the part of the Board,
which made no effort whatsoever either to investigate or to put an end to the
harassment.” 526 U.S. at 65séfe, heboardmerelymoved the plaintiff's seating
assignment away from her harassardonly after three months of complaints.
at 635 Likewise, making the Harassing Girls run lap®es nothing either to
investigate or to put an end to their harassroétiteir classmatesndeed theclear
unreasonableness of Principal Collinggspons&ouldbe reasonably inferrefdom
the allegation thadfterhe made the Harassing Girls run labeir sexuallyabusve
conduct‘continued unabatetlSeeDoc. 46 | 26

When the court measures Doe’s allegations against the allegations in
Williams, theresult is the same. There, the Eleventh Circuit heldiesallegations

of deliberate indifferencevere sufficientbecausehe complaint alleged that UGA
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failed to supervise a studeathleteliving in campus housing/ith a known history
of sexualassault Williams, 477 F.3d at 12980n thatreasoning once the Board
became aware that the Harassing Girls had sexuallyealJane Snih, its alleged
failure adequatelyto supervise them when they used the restranchplaygroungd
thereby creating opportunities for thenttmtinuesexually assautig and harasag
Jane Doecould constituteleliberate indifferencdJnderDavisandWilliams, then,
the allegations about the Board’s conductlate January and Februar018
sufficiently plead the deliberaiadifference elemeraf Doe’sTitle IX claim.
Additionally, the allegations aboy®), the disciplinary measurdise Board
took after learning thathe Harassing Girls abus&be—particularlythe Board’s
decision not to remove the Harassing Girls from the class they shareDoeith
are sufficiento plead a separate instance of deliberate indiffer&weallegeshat
whenshereturned to schodfter her parents kept her home for a week and met with
Principal Collins regarding her assaulie Harassing Girls were still in her class
Doc. 461132-33,36.She also alleges that their teacher, Ms. Kaiser, was suspended
for two weeksg(one of which waspring break) Id. § 39.Doe also alleges thahe
school’'s deliberate indifferen@lowedthe harassment to contindeecausen the
three months after the schodéarnedthat she had been sexually abused by her
classmates, her hair was cut, she was pushed, and she wasbittenlipand

bruised Id. 1140-41, 47.
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The Board’'s motion to dismiss prov&leo controlling precedertor even
reasoned analysisthat suggestthat thee allegationsof deliberate indifference,
viewed in the light most favorable Boe are insufficient tpleadthat the Board’s
actions“causgd] [her] to undergo harassment or [ahg [her] liable or vulnerable
to it.” Davis 526 U.Sat 645 (internalquotation marks omitted)

Rather, in passingndin a footnote, he Boardcites the portion oDavis
explainingthat Title 1X doesnot require a school to take whatever measures a
disgruntled studerdemand, but to“respond to known peer harassment in a manner
that is not clearly unreasonaffi®avis, 526 U.S. at 6489. SeeDoc. 19 at 4 n.8.

The Boardassertghat Title IX does notallow Doe to demand that the Harassing
Girls’ conduct be “remed[ie¢] and emphasizeshat Principal Collins agreed to
meet with Doe’s parents, “consi@erand/or developéda safety plan for Doe in
March, and placed Ms. Kaisen leavefor two weeksld. at 3-4. But as explained
above Davisdoes not suppothe Board’s motionit requires the court to hold that
Doe’s complaint sufficiently pleads deliberate indifferer®ee suprat pp. 1417.

Finally, the Board argues that Doe’s complaint does not state a claim for relief
because it is “conspicuously devoid” of an allegation that Doemsstedafter
her sexualabuse “was reported to school authorities.” Doc. 48 at 4. But the Board
cites no pecedent requiring a plaintiff asserting a Title IX claim to allege that

students with a known history barasmentsexuallymolestedheragain after the
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school learned that she had been one af Yngims. Williamscounsels against such
a requirementThere the court heldhat UGA’sallegedresponse to a rape incident
reflected‘deliberate indifferencagain”to known acts of harassmgitte first time
UGA acted with deliberate indifference waafore the plaintiff was rapedihen it
allegedly placed atudent with &nown history ofharasmentin campus housing
and failed to supervise hinthe court did not requirine plaintiffto allege that she
was raped again after the rape incident was reported to B&X\illiams, 477 F.3d
at129a6

4. Harassment Effectvely Denying A Victim's Equal Access To
Education

To pleadthe final element of a Title IX clainn the context of “peer
harassment,a plaintiff must allege thaihe harassing studentbehavior wag
serious enough to have the systemic effect of denying the victim equal access to an
educational program or activity.Davis 526 U.S.at 652 This requirement
“reconcilgs] the general principle that Title IX prohibits official indifference to
known peer sexual harassment with the practical realities of raggaiedstudent
behavior.”Id. at 653. The focus in the fourth elemerg on theseverity of the
harassing studentlsehaviorand the effect it had on the plaintiee idat 650-51.
“[S]imple acts of teasing and narsealling” do not “rise[] to the level of actionable

‘harassment.”ld. at651-52.
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Here againDavisandWilliamsgovern the analysign Davis, the plaintiff did
not allege that she withels from schoolbecause of the harassmeBut the Court
concluded that the plaintiff had sufficiently pleadledt the sexual “misconduct was
severe, pervasive, and objectively offensiecauseshe alleged shéwas the
victim of repeated acts of sexual harassment by [her classmaie]a 5month
period” even physical harassmerand “there were multiple victims who were
sufficiently disturbed bythe classmate’sjisconduct to seek an audience with the
school principal.” Davis 526 U.S. at65354. The plaintiff's grades allegedly
declined id. at 652,and the Court described thategation as suggesting that the
harassment hala concrete, negative effect on her . ability to receive an
education’ id. at 654.

In Williams, the courtconcluded that the complaint sufficiently pleaded
actionable harassmem¢causgalthough thesexual abuseccurred over a period of
hours, not monthghe allegedapeincident ‘involved a ringleader who lured the
victim to his territory and then conspired with two friends to commit two separate
acts of sexual assallltd77 F.3dat 129. The rapeincident, “bgether with the
discrimination that occurred before and aftie rape—UGA'’s recruitment, failure
to supervise, and inadequate discipline of the rapists, which caused the plaintiff to
withdraw from the university—sufficiently pleadedthat thealleged discrimination

effectively barred 4 college student]saccess to an educational opportunity or

20



benefit, namely pursuing an education at UGA. (internal quotation marks
omitted).

Measured against these benchmarks, Doe’s complaint sufficiéedgigthat
the abuse and harassmesite sufferedvas “serious enough to have the systemic
effect of denyindher] equal access to an educational program or activigvis,
526 U.S.at652 Viewedin the light most favorable to Dodyeécomplaintalleges
that thesexual abuse began as early as October or Novembgrsbottly after Doe
joined Ms. Kaiser’s classyhen Ms. Kaiser noticed that Doe did not want to go to
therestoom and was disengagddring classDoc. 46 T 29. Over several months,
Doe andSmith allegedlywerevictims of repeated acts physicalsexual abuse by
the Harassing Girldd. [ 1822. Smith told her parents, who sought an audience
with the school principalld. §23. The complaint alleges that after the school
responded by making the Harassing Girls run laps, Smith’s parents withdrew her
from school, and the Harassing Girls continuec@tase Doeld. 1 2426. Doe
misseda week of school, and heehavior deteriorated so badly that parentquit
her job.Id. Y 27, 32.In addition to the series of sexual abugbg harassment
allegedly continuedwhen Doe returned to school afteeing outfor a week. Id.
1940-42, 47 .After the school had allegedly failed to implement a safety plan that
could prevent Doe from being abused and harassediine 1, 201&)oe’s parents

withdrew her from schoold. § 48. Doe’s allegatier-as a firstigrader—is that after

21



nearly a full year of sexual abuse and related harassment, which the school was
aware of and did not effectively discipline, she withdrew from public schioaler
DavisandWilliams, this allegesactionable harassment

The Board makethreearguments about this element of Doe’s Title IX claim,
andthe court considers each in tuFitst, the Board suggesthat whatt callsthe
“vaginal touching incident[s]” are properly contextualized as instances of young
students “sll learning how to interact appropriately with their peers.” Doc. 19 at 4
& n.6 (quotingDavis, 526 U.S. at 651). The Board’s argument attempts to downplay
the alleged sexual abuse of Doe, equating it with the “insults, banter, teasing,
shoving, pushingand gendespecific conduct that is upsetting to the students
subjected to it,” but ultimately “understandable” rather than actionable
“harassment.” Doc. 40 at-2 (quoting Davis 526 U.S. at 6552). But the
sufficiency of Doe’s complaint rises and falls on the substance of her allegations,
not the Board’s paraphrasing thlem Doe’s allegation is that the Harassing Girls
repeatedly “tfook] turns standing guard” and “holding [Doe] while they puikrd
pants and underwear down before digitally manipulating her vagina.” Doc. 46 1 18
19, 78. Serial gang molestation is by any measareial harassment, not something
short of it, and fundamentally unlike the “simple acts of teasing and-naliney

amoryg school children” thatire notactionableunderDavis. 526 U.S. at 652.
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Secondthe Board suggesthat the alleged sexual abuse was not “gender
based” because “thaher students involved in the alleged vaginal touching activity
were a small group of Jane Doe’s female first grade classimates 19 a2 & n.4.

But under controlling precedent decided more than two decades ago, theesame
nature of the molestation does not make it any less actionab&Oncale v.
Sundowner Offshore Saéres Inc.,523 U.S. 751998).

Third, the Boardassertghat thealleged hahcutting, shovingandlip-biting
are notrelevant to Doe’s Title IX claim because they are not “gender réelated
Doc. 48 at4-5. This argument ignores the substance of Dokisn. Doe’s claim is
not that she is entitled to relief under Titled¥lelybecause of haicutting, shoving,
and lipbiting. It's that she is entitled to relief under Title IX becaa$er the
Harassing Girls repeatedly sexually abused her and arsitident, andhfter the
Board learned of this abusend after the Boardrespondedwith deliberate
indifference, she continued to be a target for harassment, wlkiclately deprived
her of any meaningful, let alone equapportunityto learn at Trace ©ssings
Elementary UnderDavisandWilliams, this allegation is sufficient to state a claim

B. Section1983 Clains

Although the caption of Count V reads “d2S.C. § 1983Violation of 14th
Amendment, Due Process, Equal Protection, 42 U.S.C §] ¥8® Defendants

School Board, Murphy, Collins and Kaiser,” Doc. 46 aflifackets and emphasis
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in original), that countallegesin substance onlyhat “Defendants School Board,
Murphy and Collins” violated Doe’sFourteenth Amendment Equal Protection
rights” id. § 94.Neverthelesshe parties have treated Count \itagas captioned-
namely, asncludinga claim for violation obothDoe’sequal protection rights and
hersubstantive due process riglfi®eDoc. 40 a7 & 4 n.7; Doc. 47 at 5. Because
the factual allegations applicable to both a due process and an equal protection claim
are present ilboe’s complaint, and because the parties construed Count V of her
complaintto raisebotha due process claiand an equal protection claim, the court
will construe Count V to raise both claims. To eliminate any dduié¢,mayadd a
reference to the Due Procé&3dause in paragraph 94 when she corrects her complaint
to add Ms. Kaiser's nam@ the paragraphs i€ountV, asdiscussed belowSee
Busby v. City of Orland®31 F.2d 764, 771 n.4 (11th Cir. 1991)

1. The Section 1983 Claim Against The Board

“Section 1983 allows persons to sue individuals or municipalities acting under
the color of state law for violations of fedétaw.” Hill v. Cundiff, 797 F.3d 948,
976 (11th Cir. 2015)Doe’s Section 1983 claim against the Board is that the Board
violated her rights under the Fourteenth Amendment when it failed to protect her
from sexualassault and harassment at school. D6 94.

The Board’s motiono dismiss Doe’s Third Amended CompldirgatsDoe’s

claim under 42 U.S.G§ 1983 agdentical to her claim unddritle IX. SeeDoc. 48
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at 5.But as the Eleventh Circuit has explained in a case familiar to all counsel in this
case, “Title IX and Sectior) 1983 are different,” and a court’s “resolution of [a
plaintiff's] Title IX suit does not dictate the result of [the cour{SEctior} 1983
analysis.”Hill , 797 F.3d at 976. Accordingly, this court arzaly Doe’s Section 1983
claim separate and apart from her Title IX claim.

A municipality or municipal entity such as the Boamdy not be held liable
for constitutional deprivations on the theoryresSpondeat superidr Id. at 977.
Liability for constitutional torts attaches to a municipalignly if “such
constitutional torts result from an official government policy, the actions of an
official fairly deemed to represent government policy, or a custom or practice so
pervasive and webettled that it assumes the force of lald.” (internalquotation
marks omitted). A complaint must include sufficient factual allegations to suggest
“that the municipal action was taken with the retjaeidegree of culpabilityand to
suggest'a direct causal link between the municipal action and the deprivation of
federal rights.”ld. (internal quotation marks omitted). This requires the court to
“carefully test the link between the policymalseinadguate decision and the
particular injury alleged.td. (internalquotation marks omitted).

In an earlier motionhie Board arguwkthat theSecondAmended Complaint
failedto “allegeor identify a municipal policy or custom as the moving force behind

the alleged harassment” of Doe. Doc. 40 & But that's not requiredAs Hill
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explained, a municipality may be held liable fdiné¢ actions of an official fairly
deemed to represent\ganment policy’ 797 F.3d at 97{quotingDenno v. Sch.
Bd. of VolusiaCnty, Fla., 218 F.3d 1267, 1276 (11th Cir. 200p0poe’s Section
1983 claim against the Board is that the Board violated her rights under the
Fourteenth Amendment when Superintendent Murphy and Principal Collins failed
to protect her from sexual assault and harassimeistudents at school. Doc. 46
194. The complaint alleges that Principal Collins was “the higheasking school
official present at Trace Crossingdementary’ Id. T 52. Depending on the
development of theactualrecord, Doe may be able éstablisithat the evidence as
to herallegationsagainst Superintendent Murphy and/or Principal CoBisussfies
the legal requirements for municipal liabili¥ccordingly, e Board’s motion to
dismiss the Section 1983 claim against it is denied.

2. The Section 1983 ClainAgainst The Individual Defendants

Doe alsohaspleaded Section 1983 claims against Superintendent Murphy,
Principal Collins, and Ms. Kaiser. Doe asserts that her rights under the Fourteenth
Amendment were violated when the Individual Defendants failed to protect her from
sexualassaultand harassment by students at school. Doc. 46  94. Doe alleges that
Ms. Kaiser “exhibited deliberate indifference to her official duties as aragstuc.
when she disregarded the risk of harm that would result from her failure to follow

the rule prohibiting multiplehildren from using the restroom at a tint. {49.
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Doe alleges that Superintendent Murphy “had actual notice of the studstudent
assault involving Plaintiff and was deliberately indifferent to tkedhto protect
Plaintiff . . . [and] refused to meet with Jane Doe’s parents after she leartiesl of
multiple assaults or assist in any way with providing a safety plan for JanelBoe.”
150. Doe alleges that Principal Collins “had actual notice of the stathestident
assault involving Plaintiff and was deliberately indifferent to tkedhto protect
Plaintiff from the risk of assaultld. T 52.

a. Ms. Kaiser

Ms. Kaiser asserts that there is no federal claim pleaded against her because,
although her namappearsn the caption of Count V, her name is missing from the
paragraphs in that Count. Doc. 47 aD®e contends that thizvas an inadvertent
omissionand that numerous factual allegations in the complaint expressly refer to
Ms. Kaiser and make clear the factual basis for Doe’s claims against her asthis ¢
Doc. 51 at 13 n.2.

The purpose of a complaint is “tgive the defendant fair notice of what the
[plaintiff's] claim is and the grounds upon which it reést8Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007guoting Conley v. Gibson355 U.S. 41, 47
(1957); accord Busby931 F.2d at 770 n.4. Because the caption of Count V and the

numerous factual allegations that refer to Ms. Kaiser make clear that Doe is bringing

a Section 1983 claim against Ms. Kaiser and state the grounds upon which that claim
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rests,seeDoc. 46 11 28, 29, 4%he caurt declines to find that Doe’s inadvertent
exclusion of Ms. Kaiser from the list of names in paragrapk$9@f the complaint
means that Doe has redsertec Section 1983 claim against Ms. Kaiser.

The Eleventh Circuit case that Kaiser suggests wayp@a@t such a finding
Is inappositeThe issue irLundgren v. McDaniel814 F.2d 600 (11th Cir. 1987),
was whether the caption of aomplaint conclusively determine the capacity
(individual or official) in which a partywas sued Lundgrendoesnot address
whether the caption of a couobnclusivelydetermines the defendants against which
claims in that count are brougtsee d. at604n.2.

For the avoidance of doulthe court grants Doe leave to amend her complaint
to correcther inadvertent omission of Kaiser's name from paragrapt@697Zhis
resultrenders moot Ms. Kaiser’'s argument that in the absence of federal claims
against herthe court should decline to exercise jurisdiction over the -kEate
claims.SeeDoc. 47 at 912.

b. Substantive Due Process

“Conduct by a government actor will rise to the level of a substantive due
process violation only if the act can be characterized as arbitrazgnscience
shocking in a constitutional sens®avis v. Carter 555 F.3d 979, 982 (11th Cir.
2009) “Liability for negligently inflicted harm is categorically beneath the threshold

of constitutional due process,” and “actions intended to injure in sonye wa
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unjustifiable by ay government interest are those mostly likely to rise to the
conscienceshocking level.Nix v. Franklin Cnty. Sch. Dist311 F.3dl373, 1375
76 (11th Cir. 2002) (internal citations and some marks omitted). “Acts that fall
between theoles of negligence and malign intent require courts to make closer
calls, in which the determination of what shocks the conscience is ceptfic.”
Id. at 1376 (internal citation and quotation marks omitted).

Viewed in the light most favorable tooB, Doe’s substantive due process
claim isthat the Individual Defendaritactions were conscienahockingwhen:
(1) after Jane Smith reported that she was being sexually assaulted by the Harassing
Girls, Ms. Kaiser continued to allow multipbhildrenat a timeto usetherestroom
without adult supervision, and Principal Collins responded only by making the
Harassing Girls run lapghus allowing theHarasing Girls to continue teexually
assault DogDoc.46 1118-26, 49; and (2) after Doe rported that she was being
sexually assaulted by the Harassing Girls, Superintendent Murphy refused to “assist
in any way with providing a safety plan for Jane Dand Principal Collins’s
response was so inadequate that over the ensuing weeks, Doeaisatdasgere
allowed tocut her hair, shove her, and bite and bruise her face andtiipately
causing her to withdraw from schodal. 1 3248, 50-51.

The Individual Defendants argue thatdbeallegations daot state a claim

against thenfor violations of substantive due process becauseliad no duty to
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protect Doe from repeated sexual assaults by her classi8a&i3oc. 47 at 5/.
They suggesthat the allegations at most constitute deliberate indiftergvhich,
they argueis insufficientto state a substantive due process cl&e®d.

The Eleventh Circuit considered whether allegations of deliberate
indifference may satisfthe controlling standard for substantive due process claims
in Davis v.Carter, in which the plaintifis’ sondied the morning aftean “intense
and unreasonabldiigh-school football practices55 F.3dat 980 The complaint
alleged that the football coaches were “deliberately indifferent to the sadksy ri
posed” by thepractice Id. at 984 The Eleventh Circuit observed thae coaches
had not intended to injurthe plaintiffs’ sa. Id. Rather, hehad “voluntarily
participated in an extracurricular aftechool activity that resulted in his
“unfortunate” deathihe next morningld. Under those circumstances, the Eleventh
Circuit held that “the complaint’s allegations of deliberate indifference, without
more, @ not rise to the conscienshocking level required for a constitutional
violation” Id.

Doe was not théunfortunate” high-schootagedvictim of an “intense and
unreasonable” butvbluntarly] . . . extracurricularafterschool activity’ See idat
980, 984.Doe’s claim is thatas a firstgrader she was repeatedbexually assaulted
at andduring schoolbecause the Individual Defendants did nothing to stop

classmatesinder their supervision and with a known history of sexual harassment
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from cornering her on the playground and in thstoom and sexuallpssaulting
her. Moreover,the court cannot say as a matter of thatif proven,depending on
the evidentiary record, Doefactual allegatioa awuld notshock the consciencBee
Doc. 46 11 1826, 49; Doc. 52 atl5(“[S]imply ignoring Jane Smith’s complaint that
she was being sexually assaulted by children on the playground and doing nothing
but requiring the Harassing Girls to run laps and allowing the sexualltassau
continue to harm the Plaintiff, Jane Doe, ¢tenfound to ‘go beyond’ deliberate
indifference . .. ."”) (citinddavis, 555 F.3d at 984Accordingly, Doe has adequately
pleaded her substantive due process claim.

The Individual Defendantslo not addres®avis v. Cartey nor do they
mention the applicable legstandardf conduct that shocks the conscierigather,
they cite threeothercasesThe court considers each in tuffrst, the Individual
Defendantgite DeShaney v. Winnebago County Department of Social Serd@%®s
U.S. 189 (1989)for the proposition that substantive due process does not require
the state to protect citizens from private actors. Doc. &F6atBut the Individual
Defendants do not offer any analysis as to why that case should control tlsseone,
id., and itdoesn’t. here the SupremeCourt affirmeda summary judgmentling
that theconnection between the conductsotial service workers and the “private
violence”done toa child in his home by his father was “too attenuated” to establish

causatiorfor a substantive due process claBeeDeShaney489 U.Sat 194. The
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Courtreasonedhat “[w]hile the State may have been aware of the dangerghbat
child] faced in the free world, it played no part in their creation, nor did it do anything
to render him any more vulnerable to themd.”at 201.The opposite is true here:
viewed in the light most favorable Boe, the complaint alleges that the Individual
Defendants’ condudubjected andhade Doanorevulnerable tssexual abuse and
harassmenat schoal Separately, th®eShaneyCourt was reluctant to impose a
constitutional duty on government employees to intervene into theatriv
relationship between a child and his father because of the tdedmastitutional
balance inthat situation: the social workers could face “charges of improperly
intruding into the parenthild relationship, charges based on the same Due Process
Clause that forms the basis for the present charge of failure to provide adequate
protection.”ld. at 203. Thatconstitutionaldelicag is absent herddeShaneyloes
not require—or even supportdismissal of Doe’s claim at the pleading stage.
Secondthe Individual Defendants ci¥/orthington v. EImore County Board
of Education 160 F. App’x 877 (11th Cir. 2005fpr the proposition thatpublic
schools generally do not have the requisite level of control over children to give rise
to a constitutional duty to protect them from thpalty actor$based on a “special
relationship’ id. at 881 SeeDoc. 47 at 6But the court’s analysis of substantive
due processlaim no longer turns on whether the statdor had a “special

relationship” with the plaintiffand thusa duty to protect; thastandardwas
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“supecededby the standard employed by the Supreme Coutollins [v. City of
Harker Heights, Tex.503 U.S. 115 (1992) which is whether the statactor’s
conduct “can be characterized as arbitrary or conscience shocking in a constitutional
sense."Waddell v. HendnCnty. Sheriffs Office 329 F.3d 1300, 1305 (11th Cir.
2003) And in any eventWorthingtonis fundamentally unlike this case. Theilee
defendants were granted judgment as a matter of law at the close of the plaintiff's
case at triabecausehere was no evidence that the student who sexasdigulted
the plaintiff “had previously committed a sexual assault or was a known threat to do
so.” Worthington 160 F. App’xat 885 Worthingtondoes not hold that a complaint
fails to state a plausible claim for relief for violation of substantive due pro¢ess w
it alleges that a firsgrader was repeatedly sexually assaulted because school
officials failed to stopclassmates with a known hisyoof sexual assaulrdm
sexually assaulting hat schoal

Third, the Individual Defendantquote thisexcerptof a sentencén Nix v.
Franklin County School DistricB811 F.3d 1373 (11th Cir. 2002) casen which a
high-school student died in poorly-executed science experimeriteliberate
indifference is insufficient to constitute a dpeocess violation in a necustodial
setting” Doc. 47 at gquotingNix, 311 F.3d at 1377Butin making that statement,
the Eleventh Circuit wasdescribing caselaw rejectingdeliberate indifference

“claims of government employees arising out of unsafe working conditions”
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inherent to themployee’gob. Nix, 311 F.3d al377(citing White v. Lemack4.83
F.3d 1253 (11th Cir. 1999), in whictursesworking at a jailwereassaulted by an
inmate being held on assault charges; @atlins, 503 U.S. 115, in whichdh
employee in the sanitation departmentdied of asphyxia after entering a manhole
to unstop a sewer lifieid. at 117).The Eleventh Circuitn Nix thenwent on to
describe prior cases deciding whethets ofschool officialsagainst higkschool
and college studentshocled the conscience andaverise to a constitutional
violation.Nix, 311 F.3d ai378.In affirming summay judgment for the defendants,
the Eleventh Circuigéxplicitly warned that its “holding is a narrow one; it would not
necessarily control, say, a similar accident in agtdde classroom, or even other
types of seriously harmful behavior occurring in ahkschool class.”Id.
at1379n.2 Doe’s case does naihvolve the limited context of a government
employeenjured byunsafe conditiongmherent in a jopnor was she accidentally
harmedwhen an experiment imer highschoolscience class went wronlyix does
not require dismissal of Doe’s claiat the pleading stag8ee id.

Althoughthe court cannot know whether Doe ultimately will adduce evidence
that will satisfy the demanding “shotkeconscience” test, the Individual
Defendantshave notidentified anybinding precedent holding that the conduct
allegedin Doe’s complaintas a mder of lawcannotshock the conscience. “Rules

of due process are not . . . subject to mechanical application in unfamiliar territory
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County of Sa@mentov. Lewis 523 U.S.833, 850 (1998) particularly at the
pleading stagel he IndividualDefendantsmotion to dismiss Doe’s substantive due
process claim is denied

c. Equal Protection

“Section 1983 allows persons to sue individualsacting under the color of
state law for violations of federal law,” including the Equal Protection Clause of the
Fourteenth Amendmeyitwhich confers a federal constitutional right to be free from
sex discriminatiori. Hill v. Cundiff, 797 F.3d 948, 976 (11th Cir. 2015A
governmental official may be held liable under section 1983 upon a showing of
deliberate indifference to known sexual harassmddt."at 978 (ertain marks
omitted. Put differently, “deliberate indifference to sexual harassment igjaal e
protection violation.”ld. at 979. To state a claim for relief under Section 1983, a
complaint must allega factfrom which the court could reasonably infer thée"
individual defendant actually knew of and acquiesced in diseriminatory
conduct! Id. at 978(internalquotation marks omittgd

The Individual Defendants do not dispute that Doe has pleaded that they were
deliberately indifferent to her sexual abuse and harassi8eabDoc. 47 at 78.
Under Hill, those alleg&ins are sufficient to state an equal protection claim on

which relief may be granted under Section 1983.
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Rather, the Individual Defendants argue that the complaint fails tossizte
a claimbecause it does not allegfiacts that could supportraasonable inference
[that] Jane Doe’s treatment was because of her gérdlec. 47 at 8 Further, the
Individual Defendants assert that Doe’s allegations about Jane Smithebmreant
becausegevenif the allegations are true, they “do not show that Brefendants
treated a similarly situated student differently frémmeDoe. Rather, the allegations
are that Jane Smith was treated the same as Jane Doe.” Doc. 47 at 8.

Federal law does not require Doe to allege that shesavasllyassaulted or
harasse differently from other girlsvho also were sexually assaulted or harassed
She must allege that she wsexually assaultedr harassedecauseshe is a gitl
which the court reasonably infers from Doe’s allegatiabout the sexual nature of
theassaultslf other girls (such as Smith) also wesexuallyassaulted, that does not
diminish, let alone destroy, Doe’s allegation that she was assaulted based on her sex.
Onthe Individual Defendants’ logic, if the Harassing Girls had sexually assaulted
many girls, none of those girls would have an equal protection claim for
discrimination based on se&ven if school officials were deliberately indifferent
That is not the law.

C. StateLaw Claims

The complaint asserslabamastatelaw claims sounding in negligence and

recklessness against the Board (CountnBgligence againsMs. Kaiser and
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Principal Collins (Count Il), andecklessness agairBtincipal Collins (Count III).
Ms. Kaiser and Principal Collinargue that clais against them in their official
capacitesare duplicative of claims against the Board itself, Doc. 473&hd Doe
agreessee Doc. 51 at 9. Therefore, the claims agaibist Kaiser and Principal
Collinsin their official capacitiearedismissed.

The Board argues that it is absolutely immune from the-Ee negligence
claim against it, citindex parte Wilcox County Board of Educatj@85 So3d 765
(Ala. 2019), andEx parte Bessemer City Board of Educatida3 So. 3d 726 (Ala.
2013).Doc. 19 & 2; Doc. 48 ab n.8. Doe did not respond to this argumeBee
Doc.52.The court finds that the Board is immafrom the claim in Count, Iso that
claim is dismissed

Principal Collins and Ms. Kaiser argue that they cannot be held iratiieir
individual capacitieor the torts alleged in Counts Il (negligence as to Defendants
Kaiser and Collins) and lli(recklessness/wantonness as to Defendant Collins)
because they could not suspend or expel the Harassing[i&ids47 at 45. These
defendants argu#hat “[u]nder Alabama law, only the Board of Education has
authority to suspend or expel” studeids, and theyrely onAdams v. City of Dothan
Board of Education485 So. 2d 7B (Ala. Civ. App. 1986,) which explains that
“school boards and officials” have authority to suspend and expel studerds

759.But Adamsdoes not holdor even suggedhatonly aboardhasthat authority
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Indeed, under the code of conduct for the school Adams the principal was
“required to suspend a student who commits a terminal offense and to recommend
to the Board that the student be expelled pending final determination by the’Board
Id. at 75960. Accordingly Adamsdoes nostand for a broad, blunt rule thander
Alabama law neither a principal nor a teacher ever may be found liable on a tort
claim for their failure to discipline a student through suspension or expulsion.

In their reply brief, Principal Collins and Ms. Kaisaakea new argument as
to why the statéaw claims against them should be dismisssd Doc. 54 at 34
(citing D.A.C.v. Thrashey 655 So. 2d 959 (Ala. 1995)The court ordinarily does
not consider arguments raised for the first time in reply. Even if the argument were
properly madeijt would fail. In Thrasher the Alabama Supreme Court affirmed
summary judgment on the ground that the plairféiffed to estalish proximate
causation because the plaintiff failed to prtvatif a schoolprincipal hadnotified
theschoolboard of pasaccusationagainstatenuredeachertheboard would have
held a hearingbelieved theaccusersdisbelieved the teacheand removed the
teacher thereby preventing the teacheldser molestation of the plaintiff655 So.
2d at 96162. It would be premature at this stage of the case for the court to draw
any conclusions about what evidencecafisation Doe might or might not adduce
and what that evidence might be sufficient to estabkgttordingly, this new

argument does not require dismissal of Doe’s stateclaims.
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IV. CONCLUSION

For the foregoing reasons, theurt will enter anorder granting in part the
Board’s motion and dismissing Countknying in part théndividual Defendants’
motiorn granting Doe’s requesor leaveto file an amended complaitd addMs.
Kaiser to thenarrative paragraph& Count \, anddismissingclaims against the

Individual Defendants in their official capacity

DONE andORDERED this 16thday ofSeptember202Q

ANNA M. M;‘«NASCO

UNITED STATES DISTRICT JUDGE
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