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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
PATRICIA WILLIAMS,
Plaintiff,
V.

CaseNo.: 2:19-cv-00693-ACA

SETERUS, INC., et al.,

e e e M o M N e

Defendants.

MEMORANDUM OPINION AND ORDER

Defendand Seterus Inc., and Nationstar Mortgage LLC'&ollectively,
“Seterud is in the business of servicing mortgages. One of the mortgages it services
Is on a residence owned by Plaintiff Patricia Williams (“Ms. Williams”). Al
Williams defaulted on her mortgage payments, Setaitagedly senMs. Williams
a letter threatening acceleratiohher loan and foreclosure in order to coerce and
intimidate her into paying thentireamountof her defaulby a specit date Ms.
Williams believeghatSeterus @l not intend tacarry out its threatand has filed suit
on behalf of herself and a putative class of Alab&@oasumers(Doc. 14).

Ms. Williams first amended complairdssers that Seterus (1) violated the
Fair Debt Collection Practices Act (“FDCPA”), 15 U.S&1692 (“Count On®;

and(2) engaged in negligent misrepresentaticd@qiint Twd). (Doc. 14 at14-21
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1995-147). Before the court is Seterus’s motion to dismiss the first amended
complaint. (Doc. 17).

The courtGRANTSIN PART andDENIESIN PART Seterus motion to
dismiss. The court finds that under the lenient standard applicable on a motion to
dismiss,Ms. Williams has alleged sufficient facts to state plausible claimder 15
U.S.C. § 1692and15 U.S.C. § 1692f(ld. at 3 11 2422). The courtDI SMISSES
WITH PREJUDICE Ms. Williams’s claim of negligenmisrepresentationecause
she has not pleaded adequate facts supporting damages

I BACKGROUND

At this stage, the court must accept as true the factual alleganothe
complaint and construe them in the light most favorable to the plaiftftler v.
Sheriff of Palm Beach Cty685 F.3d 1261, 1265 (11th Cir. 2012).

Ms. Williams obtaineda loan secured by a mortgage on lesidence in
Centerpoint, Alabama (Doc. 14 at 4 1123-24). Federal National Mortgage
Associationowns her mortgage, ar®eteruservices it (Id. at 49924-25). At the
time Ms.Williams’s mortgagewas transferred to Seterus for servigihgr loan was
in default (Id. at 49127-28).

Seteru% policy is tosend a letter, referred to as the “Alabama Final Lgtter
when an Alabama customer is more than 45 days delinquent in making a mortgage

payment.(ld. at 6] 41). The Alabama Final Letter threatens acceleration of the full



amount of the loan if the consumer does not pay the entire amount of the¢ @efaul
at7 9 50, andspecifically provides that a partial payment of the defaulted amount
may still result in acceleration of the lo@oc. 141 at 2). BuMs. Williamsalleges
that Seterus considers even a partial payment sufficient to hold off the acceleration
process, sds threat to accelerate the loan if it receives only a partial payment is
false. (SeeDoc. 14 at 7 {1 4%1). Ms. Williams alleges thaBeterus sent her
numerous Alabama Final Letters designed to coerce and intimidate her and other
borrowers into paying the full balance of the defduylta specified date, which
Seterus @l not intend to enforce(ld. at 141, 43-44).

Ms. Williamsalleges thatshehas suffered financial damage and experienced
anxiety, stress, anger, frustration, and mental angashitingfrom her receipt of
the Alabama Final Letterafter making a payment. (Doc. 14 at 20-21 1 72,
144, 147). Ms. Williams also seeks to certifycdass under Federal Rule of Civil
Procedure23, a declaration that Seterus has violated the FDCPA, an injunction,
statutory damages, attorney’s fees, and costisat(21-22 1-6).

1.  DISCUSSION

Seterusmoves to dismisshe first amendedomplaintfor failure to state a
claim under Federal Rule of Civil Procedure 12(h)(6poc.17 at 17-18). “To
survive a [Rule 12(b)(6)] motion to dismiss, the plaintiff must plead ‘a claim to relief

that is plausible on its face.”Butler, 685 F.3d at 1265 (quotirBell Atl. Corp. v.



Twombly 550 U.S. 544, 555 (2007)). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct allégé&hcroft v. Igbgl556 U.S.
662, 678 (2009).

A. Fair Debt Collection Practices Act (Count One)

In Count OneMs. Williamsalleges thatSeterusiolated81692e an@ 1692f
of the FDCPA by sending her and other borrowelstters containing false
representationandthreas of actiors thatit did not intend to takand/orcould not
legally take.(Doc. 14 atl4-181195-124). Ms. Williamsasserts that she “received
numerous Alabama Final Letters in the months before and after” the letter she
received on My 21, 2018(ld. at 61 44). The May 2018 Alabama Final Letter
staesthat she was in default in the amount of $2,641.14 and that:

If full payment of the default amount is not received by us in the form

of a certified check, cashier’s check,money order on or before June

25, 2018, we will accelerate the maturity date of your loan and upon

such acceleration the ENTIRE balance of the loan, including principal,

accrued interest, and all other sums due thereunder, shall, at once and

without further notice, become immediately due and payable.
(Doc. 141 at 3. Ms. Williams alleges that Setersipolicy is never toaccelera
any loanthat is less thad5 days delinquent and that Seterus had no intention of

accelerating her loah she madea partialpaymeninstead of entire default amount

(Doc. 14 at7-8,10-11, 151150-52,65, 70, 105.



Section 1692e of the FDCPgohibits “any false, deceptive, or misleading
representation or means in connection with the collection of any debtJ.S1LE.
8§1692e. Section 1692f is a catal provision prohibiting the use of “unfair or
unconscionable means to collect or attempt to collect any debt.” 15 U.S.C. § 1692f.
Seteruscontends that the court must dismiss ttagise of actiorbecauseMs.
Williams “fails to allege any act or omission by Seterus that vidkhigt FDCPA
(Doc. 18 at 10).The court disagrees. The Seterus letter explicitly states thtlit *
accelerate the maturity date of the loan” if full payment is not received “cafaneb
[a specific date].” (Doc. 14 at 7 | 47). The letter goes on to expressly warn that
partial payments will not prevent acceleratiokl.)( Ms. Williams contends that
“Seterus does not accelerate loans in the manner threatened by its Alabalima Fi
Letter.” (d. at 9 § 53). According to Ms. Williams, the Alabama Final Letter is
nothing more than an “empty threat” and that Seterus lacks both the intent and ability
to take the threatened actionsl. @t 11 5859).

At the motion to dismiss stage theurt must construe the facts in the light
most favorable to PlaintiffsSeeButler, 685 F.3d at 1265Taking the facts in the
light most favorable to Ms. Williams, Seterus sent a letter threatening actioeiit nev
intended to take. Thud/s. Williamss allegations state a claim undeboth §

1692€5) which prohibits a debt collector from any action “that is not intended to be



taken,” andunder 81692e(10)which prohibits the use of “any false representation
or deceptive means to collect or attempt to collect any debt.”

Constried in the light most favorable téMs. Williams and accepting the
allegations in themendedcomplaint as truethe Alabama Final étter couldbe
viewed as false, misleading, or deceptive in violation88f 1692(5) and/or
1692(10) Therefore, the couDENIES the motion to dismiss Ms. Williams'’s
claim under 42 U.S.C. § 1692e.

As for Ms. Williams’ claims under 42 U.S.C. § 1962f, the court construes this
aspleading in the alternative according to Federal Rule of Civil Procedd)@8
Accordingly, the courDENIES the motion to dismis€ount One

B. Negligent Misrepresentation (Count Two)

In Count Twq Ms. Williams alleges that Seterus engaged in
misrepresentation becauswvitifully or recklessly maddalserepreserdtions in the
Alabama Final Lettembout accelerating loans to induce Ms. Williams and other
borrowers to pay the entire balance when they could have made partial payments.
(Doc.14at18-211112547). Ms. Williamsassersthat if she and other borrownser
had known théruefacts,they could have usdtieir funds on other necessary living
expenses(ld. at20 144).

Under Alabama law, the elements of a fraudulent misrepresentation claim are

“(1) that therepresentationvas false(2) that it concerned anaterial fact (3) that



the plaintiff relied on the false representation, @)dhat actual injury resulted from
the reliancé. Cook’s Pest Control, Inc. v. Reh@&8 So0.3d 716, 725 (Ala. 2009).
Seterugontends that Ms. Williams cannobpe she suffered an injury because Ms.
Williams had a legal obligation to pay the amounts that she sent to Sqieass.
18 at29-30).

Alabama law states thatone suffers no damagehere he is fraudulently
induced to do something which he is under legal obligation to do, syaly asjust
debt, . . . operform a valid contract Reeves v. Porteb21 So.2d 963, 96@AIa.
1988) (citation and emphasis omitted In hercomplaint Ms. Williams alleges that
shesuffered “anxiety, stress, anger, fruitya, mental anguish, [and] deprivation of
accurate informationin addition to financial damagegDoc. 4 at 11 { 7 But
Ms. Williams has not citedand the court cannot finchny case distinguishing
financial and emotional damages in this context. Nor tksedWilliams offer any
argument to support such a distinction

In the absence of any actual injury resulting from Ms. Williams’s reliance on
Seerus’s alleged misrepresentation, Ms. Williams cannot establish a prima facie
case of negligent misrepresentation. Accordingly, the dBRANTS Seterus’s

motion to dismis€ount Two
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[I1. CONCLUSION

The courtGRANTSIN PART andDENIESIN PART Seterus motion to
dismiss thdirst amended complaint. The coENIES the motionwith respect to
Ms. Williams’s claim based on 15 U.S.C. § 1682d 15U.S.C. 81692f. The court
GRANTS the motion andDISMISSES WITH PREJUDICE Count Two for
negligent nisrepresentation.

DONE andORDERED this January 22, 2020

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE



