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MEMORANDUM OPINION

This case is before the court on Defendafitglrew Petovics, Kathleen Hamrick, Pointz,
Inc., and Innovation Depot Inc.’s (collectively, “Defendants”) Masiem Dismiss. (Dos. # 36,
37, 38). The Motions have been fully briefegéDocs. # 36, 37, 38, 40, 41, 42, 43, 44, 45) and
are ripe for review. After carefaonsiderationand for the reasons discussed below, Defendants’
Motions (Docs. # 36, 37, 38ye due to bgranted in part andeniedin part.
l. Background?

This case arises out of an inegltual property dispute. Plaintiff claims that in August 2016,
he developed a “geo location points/rewards earning application” called Groundhog. (Doc. # 35 at
2, 1 9). Groundhog allows users to “earn ‘points’ for time spent in various venues around
Birmingham, Alabama, which could then be redeemed for products, events, or other ‘rewards
from those participating venuesld( I 10). Groundhog utilizes Bluetooth to “track when users

enter[] into bars and restaurants” aasb trackstheir spending [habitsdnd/or time spent in those

1“A Rule 12(b)(6) motion questions the legal sufficiency of a complaint; thergfoassessing the merit of
a Rule 12(b)(6) motion, the court must assume that all the factual allegadtdogth in the complaint ataeie.” Mays
v. U.S. Postal Serv928 F. Supp. 1552, 1558 (M.D. Ala. 1996). Thus, for the purpose of resolving the Mation
Dismiss éeeDocs. #36, 37, 38, the court treats theell-pleaded allegationia the Amended Complaint (Doc.3%)
as true.
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establishments.nq. 1 11).

Plaintiff pitched Groundhog tmne of his profess@ at University of Alabama at
Birmingham (“UAB”), Elizabeth Turnbull.1¢l. T 15). Turnbull recommended that Plaintiff take
his idea for Groundhog to iLab to discuss it with other professiamalentrepreneurdd( T 16).
iLab is a partnership between UAB addfendaninnovation Depot, In¢g? “where UAB students
are provided a platform to craft and enhance their entrepreneurial ideas in a safe and secur
environment within the Innovation Depot communityd. (] 17).

In September 2016, Plaintiff approact@efendanathleen Hamrick, who wasrployed
by both UAB (as a Director of the iLab and a representative for students) and iomdepot
(as the Marketing and Education Directol)l. § 22). Before Plaintiff would discuss Groundhog
with Hamrick, heaskedher to sign a nondisclosure agreemeldtt. {f 2526). She refused.Id.).
Hamrick told Plaintiff she could trust her with his concept, and that, in any event, she could not
sign the nondisclosure agreement because if she did, she “wouldn’t be able to talk to bitlers
[him].” (Id. 1126-27). Plaintiff appeared satisfied with that response and proceeded to explain the
basic concept of Groundhog to Hamridkl. (f 29).

In November 2016, Hamrick “demand[ed]” that Plaintiff register Groundhog in an
entrepreneurial program called “1 Mdh Cups,” which wasn eventdesigned by Innovation
Depot. (d. 11 3631). On November 17, 201BefendanAndrew Petrovics started Koyote, Inc.,
which “was advertised as an application that allowed users to know how popular jzelas
a[ny] given time, which events were going on in or around Birminghand. . . information

[about] happy hour/drink specials at venuekd” {| 32).

2n its Motion to DismissgeeDoc. # 38), Innovation Depot states that it is a “poofit organization that
houses startip companies and entrepreneurs in the Birmingham regiont(4).
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On December 2, 2016, Plaintiff informed Hamrick he was uncomfortable presenting at 1
Million Cups due to fear of someos&ealing the concefehindGroundhog. Id. T 34). Hamrick
reassured Plaintiff that “the audience members were at the event to help pronfatzlitete his
concept.” [d. T 35). Hamrick also told Plaintiff that “he needed to present at the evenbte ‘sh
her he was serious about his business,” and that if [he] did not do the event, [skiehataubrk
with him.” (Id. § 36). On December 7, 2016, Plaintiff presented Groundhog at 1 Million Qaps. (

1 39). Plaintiff alleges that Hamrick directed Petrevim attend his presentation “for the purpose
of learning . . . [and] taking Plaintiff's Groundhog poibssed incentive application concept.”
(Id. 7 38).

On December 19, 2016, Hamrick wrote an article outlining Petrovics’s application,
Koyote. (d. T 43). On January 17, 2017, Hamrick wrote another article promoting a Bluetooth
device designed by Petrovics, and dbecribedt as“hardware that can track accurate and time
specific population data based on cell phon&d” 1 4546). Neither of Hamrick’s two articles
mentioned “anything about a poidtased reward system or applicability to local Birmingham
bar/restaurant establishments associated with Koyate 1y 44, 45).

On May 16, 2017, Hamrick wrote yanother article reviewing an application called
“Pointz” along with another review of Koyaot€ld. {1 47). Both applications were created by
Petrovics. [d.). Hamrick posted thisrticle on Innovation Depot’'s websiteld(). On May 17,
2017, upon discovarg the similarities between Pointz and GroundhBggintiff confronted
Hamrick. (d. 1 48). Shortlythereafter, Petrovics changed the name of Koyote, Inc. to Pointz, Inc.
(“Pointz”). (Id. T 50). But before Petrovics was able to get Pointz up and runniagti# had

already begn negotiating “early funding to begin marketing, [] developing, and selling

3 Petrovicsdenies being at the 1 Million Cups event. (Doc. # 37 at 4).
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Groundhog in Birmingham, Alabama,” and he was in “negotiations with Birmingham
bar/restaurant establishments to use Groundhhtufy J§ 5253). On June 1, 2017, Petrovics began
“marketing, selling, and promoting Pointz in Birminghand. ([ 51).

On May 7, 2019, Plaintiff filed his initial Complaint (Doc. # 1), and thereafteFebruary
14, 2020, his first Amended Complaint. (Doc. # 35). Plaintiff advaricar causes of action
against Defendants: (1) Misappropriation of Trade Secrets Under the DefendSE@ades Act
(DTSA) (against Defendants Petrovics and Pointz); (2) a violation dildima Trade Secrets
Act (ATSA) (against Defendants Petrovics aRdintz); (3) Conspiracy (against Defendants
Petrovics, Hamrick, Innovation Depot, and Pointz); and (4) Conversion (against Defendants
Petrovics and Pointz).
Il. Standards of Review

Because Defendants have moved to dismiss Plaintiff's claims undeRblas 12(b)(1)
and 12(b)(6) of the Federal Rules of Civil Procedure, the court reviews the applegdle |
standards for both subdivisions of Rule 12.

A. Rule 12(b)(1) Standard

Under Rule 12(b)(1), an attack on subject matter jurisdictiaitiner facial or factual.
Lawrence v. Dunba®19 F.2d 1525, 15289 (11th Cir.1990. Facial attacks “require[ ] the court
merely to look and see if [the] plaintiff has sufficiently alleged a basis gedumatter
jurisdiction and the allegations in his complaint are taken as true for the purposes of the motion.”
Id. at 1259.

Factual attacks, on the other haodallenge “the existence of subject matter jurisdiction
in fact, irrespective of the pleadingdd. at 1529.When the challenge is a factual attack, “no
presumptive truthfulness attaches to plaintiff's allegations, and the existencepofetisnaterial

facts will not preclude the trial court from evaluating for itself the meripsridictionalclaims”
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Id. (quotingWilliamson v. Tucker645 F.2d 404, 412 {6 Cir. 1981));Ex Parte Safeway@90 So.
2d at 350 (“[A] court deciding a Rule 12(b)(fjotion asserting a factual challenge ‘must go
beyond the pleadings and resolve any disputed issues of fact the resolution of which &ynecess

to a ruling upon the motion to dismiss.” (quotation omitted)).

Here, it is evident from the briefing that Defendant Hamrickhe only Defendant

challenging Plaintiff's Complaint under Rule 12(b){iasserts a facial attack.
B. The Rule 12(b)(6) Standard

The Federal Rules of Civil Procedure require that a complaint provide “fasttbplain
statement of the claim showing that the pleader is entitled to relief.” Fed. R. .G3{a)f2).
However, the complaint must include enough facts “to raise a rigaliéd above the speculative
level.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). Pleadings that contain nothing more
than “a formulaic recitation of the elements of a cause of action” do not mee8 Rtdadards,
nor do pleadings suffice that are based merely upon “labels and conclusions” or “naked
assertion[s]” without supporting factual allegationd. at 555, 557. In deciding a Rule 12(b)(6)
motion to dismiss, courts view the allegations in the complaint in the light most favtodbge
non-moving partyWatts v. Flalnt’l Univ., 495 F.3d 1289, 1295 (11th Cir. 2007).

To survive a motion to dismiss, a complaint must “state a claim to relief that is plausible
on its face. Twombly 550 U.S. at 570. “A claim has facial plausibility whea ghaintiff pleads
factual content that allows the court to draw the reasonable inference thatehdaaht is liable
for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 678 (2009). Although “[t]he

plausibility standard is not akin to a ‘proliép requirement,” the complaint must demonstrate
“more than a sheer possibility that a defendant has acted unlawtdllA” plausible claim for
relief requires “enough fact[s] to raise a reasonable expectation that discollengveal

evidence” to spport the claimTwombly 550 U.S. at 556.
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In considering a motion to dismiss, a court should “1) eliminate any allegations in the
complaint that are merely legal conclusions; and 2) where there arglesled factual
allegations, ‘assume their veraciand then determine whether they plausibly give rise to an
entitlement to relief.”Kivisto v. Miller, Canfield, Paddock & Stone, PL€L3 F. Appx. 136, 138
(11th Cir. 2011)Yunpublished) (quotingm. Dental Assn. v. Cigna Cor®05 F.3d 1283, 1290
(11th Cir. 2010)). That task is context specific and, to survive the motion, the allegations must
permit the court based on its “judicial experience and common sense . . . to infehamotieet
mere possibility of misconductlgbal, 556 U.S. at 679f the caurt determines that weflleaded
facts, accepted as true, do not state a claim that is plausible, the claims are dusnossedli
Twombly 550 U.S. at 570.

I1I. Analysis

Counts One, Two, anéfour of Plaintiffs Amended Complaint arassertedagainst
Defendants Petrovics ambintz only; Counthreeis directed atll four DefendantsThe court
addressegsach Couhbelow. Ater careful reviewthe courtconcludesDefendants’ Motions to
Dismiss (Doc. # 36, 37, 3&re due to bgranted in part andeniedin part

A. Counts One and Two: Misappropriation of Trade Secrets Under the Defend Trade

Secrets Act (‘DTSA”) and Alabama Trade Secrets Act ("“ATSA”) (Against

Defendants Petrovics and Pointz

“The DefendTradeSecretsAct . . . created a private civil cause of actiontfadesecret
misappropriation in which ‘[aJewnerof atradesecretthat is misappropriated may bring a civil
action . . . if thetradesecretis related to a product or service used in, or intendedderim
interstate or foreign commerceltinity Graphic, USA, Inc. v. Tervis Tumbler C820 F. Supp.
3d 1285, 1292 (M.D. Fla. 2018) (citimefendTradeSecretsAct of 2016 S. 1890, 11% Cong. §

2 (2016)); 18 U.S.C8 1836(b)(1). To plead a violatiorf the DTSA, a plaintiff must allege that

he “(i) possessed information of independent economic value’ that (a) ‘was llaafuted by’
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the plaintiff, (b) for which the plaintiff ‘took reasonable measures to keep semnek,(ii) the
defendant ‘used and/alisclosed that information’ despite (iii) ‘a duty to maintain its secrecy.”
Resnick v. City of Tro019 WL 2092567, *5 (M.D. Ala. May 13, 2019) (quotifgnity Graphic,
USA, Inc, 320 F. Supp. 3d at 1293). Similarly, under the ATSA, “in order to &imjddefendant
liable for misappropriatingradesecrets[a plaintiff] must first establish that it maintaingdde
secretsas defined in the ATSA, and that thaseretsare at issue in [the] casdBell Aerospace
Servs., Inc. v. U.S. Aero Servs., Ji6Q0 F. Supp. 2d 1267, 1273 (M.D. Ala. 2010); Ala. Cé&de.
8-27-2(1).

Here, Plaintiffhas allegedhe presented “his trade secrets for the Groundhog Application
at the 1 Million Cups event with a[] reasonable belief of privacy and secrecy.” (Doc. # 3% at 8,
58). He contends that Defendants Petrovics and Pointz “acquired, without . . . permission,
Plantiff's trade secrets for the Groundhog Applicationld.({ 62). Defendant asserts that
Plaintiff's claims fail as a matter of law because he faked toallegethat: (1) Groundhog is a
trade secret; (2) he took reasonable measures to keep Groundhog secret; (3) Groundhog is not
generally known or not readily ascertainable through proper means; (4) Groundhog has
independent economic value; (5) Petrovics and Points misappropriated Groundhog by improper
means; and (6) he is the owner of Groundhog, asadéetsecret.”§ee generallypoc. # 37).The
court first addresses whether Plaintiff has plausibly alleged that Grogns a “trade secret,” as
that term is defined under the DTSA and ATSA. The court then addresses whethéf RPdaint
plausibly allegedthat Petrovics and Pointz misappropriated the information underlying
Groundhogandhe is the “owner” of Groundhodjfter careful review, the court concludes that
Plaintiff has plausibly alleged a claim under both the DTSA and ATSA.

1. Plaintiff Has Plausibly Alleged that Groundhog is a Trade Secret

Under the DTSAthe term “trade secret” means
7



[A]ll forms and types of financial, business, scientific, technical, economic, or
engineering information, including patterns, plans, compilations, program devices
oLif—

(A) the owner thereof has taken reasonable measures to keep such
information secret; and

(B) the information derives independent economic value, actual or
potential, from not being generally known to, and not being readily
ascertainable throughrgper means by, another person who can obtain
economic value from the disclosure or use of the informfation

18 U.S.C.8 1839(3).The language in the ATSA is nearly identical to that in the DTSA. A trade

secret under the ATSA is information that:

a. Is used or intended for use itra&deor business;

b. Is included or embodied in a formula, pattern, compilation, computer software,
drawing, device, method, technique, or process;

c. Is not publicly known and is not generally known inttfagleor business of the
person asserting that it isradesecret

d. Cannot be readily ascertained or derived from publicly available information;

e. Is the subject of efforts that are reasonable under the circumstancest&nmai
its secrecy; and

f. Has significant economic value.

Bell Aerospace Servs., InG90 F. Supp. 2d at 1273 (quoting Ala. Code-882(1)) (internal
guotation marks omitted).

“In a trade secret action, the plaintiff bears the burden of demonstrating bothethat
specific information it sdes to protect is secret and that it has taken reasonable steps to protect
this secrecy Am. Red Cross v. Palm Beach Blood Bank, Ih43 F.3d 1407, 1410 (11th Cir.
1998) But at this stage of the litigation, for a complaint to surviveation to dismiss it “need
not contain ‘detailed factualllegation§] . . . instead . . . [it] must contain ‘only enough facts to
state aclaimto relief that is plausible on its face.” The factalégationsmust be enough to raise

a right to relief above the speative level.” Martin v. Auburn Univ. Montgomer2012 WL
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787047, *1 (M.D. Ala. Mar. 12, 2012) (internal citations omitted).

Here, Plaintiff alleges that Groundhog is a geo location application that Blsegdbth
readers to track bar/restaurant patrgne’chases and location,” and it “was designed, planned,
and created for use solely in Birmingham, Alabama and solely for bar and restaurant
establishments (Doc. # 35 at 3{[110-12). Plaintiff divulged the basic concept of Groundhog to
Hamrickwho (althoughshe refused to sign a nondisclosure agreenasat)red hinthatshe would
keep the information confidential and that Plaintiff could trust her. Plaititéh presented
Groundhog at the 1 Million Cups eveite did so with the understanding asskurance that the
participants and spectators would keep all of the presentations, inchidiogn, confidential.

The court concludes that by expressing to Hamaokmultiple occaions thathe was concerned
abouthis idea being stoleandthereaftereceivng her assurancedbat it would notPlaintiff has
plausibly alleged he took reasonable measures to keep Grounfiirogationsecret.

Additionally, the court concludes thBtaintiff has plausibly alleged that Groundhog has
independeneéconomic value anitlis not generally knowto or readily ascertainablgy the public.

In his Amended Complaint, Plaintiff alleged that, “[a]t the time Plaintébted Groundhog, there
was not asimilar business/concept in Birmingham that applied solely to bar/restaurant
establishments,” and thatthtre was no similar product/application/business that utilized
Bluetooth readers to track bar/restaurant patrons’ purchases and locatiobl@ta{Roc. # 35

at 9, 1 72)When faced with &ule 12(b)(6)motion the court must acceptabewell-pleaded

4 Although Petrovics and Pointz argue that “there are several businesses in thelawrletsides Pointz
which mirror Plaintiff's alleged trade secrdDoc. # 37 at 13.4), the Amended Comjpid alleges thahone of the
named businesses are located in Birmingham, Alabama, whioh liscationPlaintiff alleges Groundhog was solely
applicable toand where there was no similar application. (Doc. # 35 §t68). But, even if similar applicatis
utilizing Bluetooth exist elsewhere, “[a] court’s review omation to dismissis ‘limited to thefour cornersof the
complaint” A courtmay consider only theomplaintitself and any documents referred to in toenplaintwhich are
central to the cians.” Wilchombe v. TeeVee Toons, 855 F.3d 949, 959 (11th Cir. 2009) (internal citations
omitted). Thus, the court need not determine at this stage of the litigatiomewBetfendants’ allegations regarding
other companies are true; rather, discovemnecessary to flesh out this issue.
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allegatiors as true.SeeAmerican Dental Ass’'n v. Cigna Cor@05 F.3d 1283, 1290 (11th Cir.
2010) ({W]here there arevell-pleadedactualallegations[the court mustjassume their veracity
and then determine whether they plausibly give rise to an entitlement to rel{eft&don
omitted).FurthermorePlaintiff alleged that prior to the 1 Million Cups event, he was negotiating
to securdunding for Groundhog and negotiating with bars/restaurants in Birmingham to utilize
GroundhogThese allegationglausiblyasserthat Groundhog has independent economic value.
Finally, “[w]hether information constitutes #radesecret is [generally] aquestion of
fact.” Penalty Kick Mgmt. Ltd. v. Coca Cola C818 F.3d 1284, 1291 (11th Cir. 2003) (citing
Camp Creek Hosp. Inns, Inc. v. Sheraton Franchise Cag9 F.3d 1396, 14101 (11th Cir.
1998)); Compulife Software Inc. v. Newmab9 F.3d 1288, 1311 (11th Cir. 2020) (“[W]hether
something is &radesecretis a question typically ‘resolved by a fact finder after full presentation
of evidence from each side.”Thisis not a matter thathouldbe addressed at this early point in
the litigation.Based on the allegations in the Amended Complaint, the court concludes that, at this
stage of thease Plaintiff has plausibly alleged that Groundhog, a geo location application, is a
“trade secret” under both the DTSA and ATSA.

2. Plaintiff Has Plausibly Alleged that Defendants Petrovics and Pointz
Misappropriated Groundhog

“For liability to attach under the DTSA [and the ATSA] . . . the information must be the
fruit of wrongful acquisition, or misappropriationM.C. Dean, Inc. 199 F. Supp. 3d at 1357.
Under 18 U.S.C. 81839(5), “misappropriation” means:

(A) acquisition of a trade secret of another by a person who knows or has reason to
know that the trade secret was acquired by improper means; or

(B) disclosure or use of a trade secret of another without express or implied consent
by a person who—

(i) used improper means to acquire knowledge of the trade secret;

(ii) at the time of disclosure or use, knew or had reason to know that the
10



knowledge of the trade secret was

() derived from or through a person who had used improper means
to acquire the trade secret;

(1) acquired under circumstances giving rise to a duty to maintain
the secrecy of the trade secret or limit the use of the trade secret; or

(1) derived from or though a person who owed a duty to the person
seeking relief to maintain the secrecy of the trade secret or limit the
use of the trade secret; or

(i) before a material change of the position of the person, knew or had
reason to know that—

(I) the trade secret was a trade secret; and

(1) knowledge of the trade secret had been acquired by accident or
mistake;

(6) the term “improper means”

(A) includes theft, bribery, misrepresentation, breach or inducement of a
breach of a duty to maintain secrecy, or espionage through electronic or
other means; and

(B) does not include reverse engineering, independent derivation, or any
other lawful means of acquisition][.]

M.C. Dean, InG.199 F. Supp. 3d at 1354 (citing 18 U.S88.1836(5)6)). Similarly, under the
ATSA, a person who discloses or usesttiagesecretof another, without a privilege to do so, is
liable to the other for misappropriation of tinadesecretf:

(1) [t]hat person discovered thradesecretby improper means;

(2) [t]hat person’slisclosure or use constitutes a breach of confidence reposed in
that person by the other;

(3) [t]hat person learned thadesecretfrom a third person, and knew or should
have known that (i) the information wasradesecretand (ii) that theéradesecret

had been appropriated under circumstances which violate the provisions of (1) or
(2), above; or

(4) [t]hat person learned the information and knew or should have known that it
was a tradsecretand that its disclosure was made to that person by mistake.

Southern Field Maintenance & Fabrication LLC v. Killoyg018 WL 4701782, *3 (M.D. Ala.

Oct. 1, 2018) (quoting Ala. Code 8§ 8-27-3
11



In his Amended Complaint, Plaintiff alleged that Hamrick “directed Petrawviatend the
1 Million Cups event for the purpose of learning[] [abardl . . .taking Plaintiff's Groundhog
pointsbased incentive application concept.” (Doc. # 35 at 6, { 38). Althdisglovery may
provide more depth to (or even refute) the allegations ifirsteAmended ComplaintPlaintiff
has plausibly alleged- at least “above the speculative level that Petrovics and Pointz
misappropriated Groundho&ee Twombly550 U.S. at 555. According to Plaintiff, Hamrick
“directed” Petrovics to attend the 1 Million Cups event in order to expropriate thelyumgler
information in GroundhogPlaintiff hasassertedhat Petrovics understood that public observers
were not to steal presenters’ idead Million Cups, an event to be an entrepreneurial program for
budding professionalét is true that the allegations in this case indicate 1hdillion Cups was a
public event. But,[a]ctions may be ‘improper’ fotradesecrepurposes even if not independently
unlawful.” Compulife Software Inc959 F.3d at 1312 (citation omitte@)jaintiff has assertetthat,
after the event, Petroviedtered certailaspects of his application to make it similar to Groundhog.
Relevant to the determination of whether a plaintiff has plausibly alleged tharaldef
“misappropriated” a trade secret:
[T]he nadequacy of measures taken bytthdesecretowner to protect the secret
cannot alone render a means of acquisition proper. So long as the precautions taken
were reasonable, it doesn’t matter that the defendant found a way to circumvent
them. Indeed, even if theadesecretowner took no measures to protect its secret
from a certain type of reconnaissance, that method may still constitute imprope
means.
Id. At this stage of the litigation, Plaintiff has plausibly alleged that Petrovics and Pointz

misgppropriated Groundhog by improper means.

3. Whether Plaintiff is the Owner of Groundhog as a Trade Secret is Not to be
Determined at this Stage of the Litigation

Defendant contend that Plaintiff has failed ttemonstrate that he is the owner or licensee

of GroundhogSe€l8 U.S.C. 88 1836(b)(1), 1839(4). Specifically, Defenslassert that “several
12



other businesses employ applications similar to Plaintiff's idea.” (Doc. # 37 aPlbdtiff,
however, contends that “[aJt the time Groundhog was createste thvas no similar
product/application/business that utilized Bluetooth readers to track bmufeed patrons’
purchases and location available.” (Doc. # 35 at 3, 1 13). In ruling on a Rule 12(b)(6) motion, the
court is not the findeof-fact. Thusat this stagethe court is nato resolve the parties’ fact disputes
aboutwhether Plaintiff was the “owner” of Groundhog. Rather, the totask is to analyze
whether Plaintiff has plausibly alleged a violation of the DTSA and ATSA bpWes and Pointz.
This is true“[e]ven if [Plaintiff's allegations are] doubtful in fattChampagne v. Jacksonville
State Univ, 2009 WL 10688035, *1 (N.D. Ala. Sept. 29, 2D@8itation omitted).Indeed, he
Eleventh Circuit has noted that “a wepleaded complaint may proceed even if it strikes a savvy
judge that actual proof of those facts is improbable, and that a recovery is very egmote
unlikely.” Speaker v. U.S. Dep®f Health & Human Servs. Ctrs. For Disease Control &
Prevention 623 F.3d 1371, 1380 (11th Cir. 2010) (quofigombly 550 U.S. at 556)hile the
outcome may not be the same on a fully developed factual record, based on the allegations in the
Amended Cmplaint, Plaintiff has plausibly alleged a violation of the DTSA and ATSA.

For all these reasons, Defendants Petrovics’s and Pointz’s Motion to D{faiss# 37)
is due to beleniedas to Counts One and Two.

B. Count Three: Conspiracy (Against Defendants Petrovics Pointz, Hamrick, and
Innovation Depot)

In Count Three of his Amended Complaint, Plaintiff claims that Defendants “knowingly
and willingly conspired . . . to coerce Plaintiff to present his concept at the 1 Million Ceipts e
thatHamrick directedPetrovicgo attend the 1 Million Cups event for the sole purpose of learning
and misappropriating Plaintiff's trade secrets; and that Petrovics obtdmetiffs alleged trade

secrets at the event, and Hamrick assisted Petravipsomoting his application created from
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Plaintiff's trade secret¢Doc. # 35 at 10{ 79-82)Defendang contend that Plaintiff's conspiracy
claim fails as a matter of law because (1) it is preempted by the ATSA, and (B)tib fstate a
claim upon vhich relief can be granteBefendant Hamrick also asserts that Plaintif6aspiracy
claim fails (as against herpecause she is entitled smvereign immunityandbr stateagent
immunity.

The courtfirst addressesiamrick’s sovereign immunity/statgen immunity argumen
under Rule 12(b)(1), and then turns to the questiomhetther Plaintiff’'s conspiracy clainas to
all Defendantssurvives a Rule 12(b)(6hotion

1. Whether Defendant Hamrick is Entitled to Sovereign Immunity/State Agent
Immunity Is Not Properly Determined at this Stage of the Litigation

Plaintiff's conspiracy claim is grounded in state l&amrick argues thahis claim cannot
succeed against her because she is entitled to sovereign itsnionuther Article 1,8 14 of the
Alabama Constitution, or, alternatively, stagent immunity. (Doc. # 9 at 5). Underticle 1, §

14, “the Stateand its agencies have absolute immunity from suit in any court. This immunity
extends to thetate’sinstitutions of higher learning Ala. St. Univ. v. Danley212 So. 3d 112, 122
(Ala. 2016) (citations omitted). Additionally, under Alabama law, statee@fiand employees,
sued individually, receive absolute immunity from suit “when the action is, in effectgaimesa

the state.Danley, 212 So. 3d at 12Ex Parte Davis930 So. 2d 497, 502 n.5 (Ala. 2005) (quoting
Milton v. Espey356 So. 2d 1202, 1202 (Ala. 197&geBrown v. City of Huntsville, Ala608

F.3d 724, 740 (1th Cir. 2010) (noting that statggent immunity “protects state employees, as
agents of the State, in the exercise of their judgment in executing their work respassiili

According to the Amended Complaint, Hamrick is an employee of both UAB and
Innovation Depot. (Doc. # 35 at $,21). Althoughit appearsPlaintiff intends to stata claim

against Hamrick individuallythe Amended Complaing unclear Nevertheless, theapacity in
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which Hamrick is sue@ important in determining whether Defendant Hamrick is entitled to any
form of immunity. This is the case whemovereign immunityis assertedby onesued in her
official capacity)or stateagent immunity lfy onesued in her individual capacityyith respect to
official capacitysuits they are essentially one against state or government entity; as such, “the
entity’s policy or custom must have played a part in the violation of federal Kemntucky v.
Graham 473 U.S. 159, 166 (1985) (quotation omitted) (internal quotation marks d¢mitfeh
respect to individual capacity suits, they “seek to impose personal liability upon renmew
official for actiongs]he takes under color of state lawltElroy v. City of Birmingham, Ala903

F. Supp. 2d 1228, 1242 (N.D. Ala. 2012) (quotigtham 473 U.S. at 166).

Here, while the Amended Complaint may be unclgas, readily apparent that Plaintiff
does not challenge a government policy, nor does he challenge conduct by Hamrickgueérform
any official capacity Moreover, Plaintiff's opposition brief to Defendant Hamrick’s Motion to
Dismiss makes crystal clear that Hamrick is being sued in her individual casaityemployee
of Innovation Depot. To be sure, in his opposition brief, Plaintiff states thaff ais] allegations
relateto Hamrick’s actions taken in the line and scope of her employment with Innovapoh’De
(Doc. # 40 at 9)See Pegram v. Herdrictb30 U.S. 211, 237 n.10 (2000) (“Though this case
involves a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), and thiaiodm
should therefore be construed generously, we may use [the plaintiff’'s opposition] biaeffyo c
allegations in her complaint whose meaning is unclear.”). Thus, although Plaieggdlin his
Amended Complaint that he relied onrhtéck’s assurances as a Director of the iLab, thaswal
allegationslend support as to why Plaintiff agreed to disclose information about Groundhog to
Hamrick and preserthat informationat 1 Million Cups not as towhat capacityHamrick was

operating in when she allegedly engaged in a conspiracy.
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ConsequentlyDefendant Hamrick’s Motion to Dismiss (Doc. # 36) is due to be denied.
She cannot assert sovereign or ségfent immunity to fend off a claim asserted against her in her
individual capacity.

2. Plaintiff Has Plausibly Alleged a Conspiracy Against Defendants

Defendants collectively assert that Plaintiff@nspiracy clainmust be dismisseoecause
() it is preempted by the ATSA, and (2) it fails as a matter of law.

a. Preemption

The “ATSA provides a cause of action ‘for misappropriation of [a] trade sechakEma
Inc. v. Emerson Process Mgmt., LLI4A3 F. Supp. 3d 1191, 1193 (S.D. Ala. 2019) (quachilag
Code § 8-27-B"“The [A]ct is intended to [both] codify and . . . modify the comrtamof trade
secrets in Alabama. Where the [A]ct codifies,-présting sources may shed light on the meaning
of the statute. There is no intention, however, to sugersther areas of the lawd. at 1194.

The act draws primarily on the common law of trade secrets as it is refiethed

first Restatement of Torts (1939). Where contemporary problems or other policy

considerations make deviations from the Restateathnsable, the act draws first

from the Uniform Trade Secrets Act and the case law that has developed since the

Restatement; however, where necessary the Alabama Act differs from these

sources (e.g., the length of the statute of limitations and the decision not to use the

term “espionage” in the definition of the term “improper means”).
Madison Oslin, Inc. v. Interstate Res., I@012 WL 4730877, *5 (N.D. Ala. Sept. 30, 2012).

However, the Supreme Court of Alabama has interpreted Seg&tPdn-3 to replace
commonlaw tort remedies for the misappropriation of trade secrddis.{quotingAllied Supply
Co. v. Brown585 So. 2d 33, 37 (Ala. 1991)). To beesdAllied Supplyestablisheshe principle
that anycommonlaw tort claim that, whatever its name, provides a theory of recovery for the
misappropriation of a trade secrepieemptedy ATSA.” Id. This includes “not onlcommon

law claims specifically alleging the misappropriation of trade secrets|,] but #iso causs of

action based on treameunderlying facts giving rise to a claim under KESA.” Madison Oslin,
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Inc., 2012 WL 4730877, at *6 (citation omitted). Thus, d[the extent [a] plaintiff[] plead[s] [a]
commonlaw cause[] of action based on the same underlying facts as those giving rise to [his or
her] claim under thATSA, . . . such cause][] of action [isleempted?® Id. at *9. But, adhering to

the Rule 12(b)(6) standard, the court understands that, with résgbet ATSA and Plaintiff’s

claim of conspiracy (and conversion, as discussed below), it “is limited torileitey which of
plaintiff's] commonlaw claims, as a matter of law, may be plead alongside a misappropriation
claim under th&TSA.” Madison Oslin, InG.2012 WL 4730877, at *5 (citingnited Techs. Corp.

v. Mazer 556 F.3d 1260, 1273 (11th Cir. 2009)

Here, Plaintiffs common law conspiracy claim rests on the same factual information
underlying his ATSA claim. Plaintiff alleges thidamrick (1) “coercedhim] to present his trade
secretdi.e., Groundhog] at the 1 Million Cups event,” and {@&ected Petrovics to attend the 1
Million Cups event for the sole purpose of learning and misappropriating Plaimtffes $ecret$
(Doc. # 35 at 10, 180, 81). Plaintiff also alleges that Innovation Depot “falsely put forth the 1
Million Cups event as a safe environment to present ideas and receive feedbhack anione
stealing ideas (Id. T 83). Although these allegations center on the alleged misappropriation of
Groundhog as a trade secret at the 1 Million Cups entrepreneurial event, the coudesotit
Plaintiff's conspiracy claim is not preempted by the ATSA because the court daesdeastand
Plaintiff's conspiracy clainto be“inconsistent” withSection8—27-3 rather, under the allegations
made in this case against Defendants (particularly Hamrick and Innovation),Diemoérely
provides a vehicle for Plaintiff to allege that multiple individuals agreed to misapate

corfidential information® To be sure, the court does not retied Supplyas foreclosing the

> The Madison Oslincourt provided arn-depth discussion on the legislative history and preemptive scope
of the ATSA SeeMadison Oslin, Ing 2012 WL 4730877

6 Defendants citéArgos USA LLC v. Younfpr the proposition that a common law conspiracy claim is
preempted by the Georgia Trade Secrets Act, which is similar, but not algetdithe ATSA. 2019 WL 4125968
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possibility of a civil conspiracy claim surviving a motion to dismiss alongsideira diader the
ATSA. In fact, the court illlied Supplyheld that the plaintif6 conspiracy claim did not survive

a motion for summary judgment because there were no underlying causes of action fand to st
on; not necessarily that it was preempted by the ATSlled Supply585 So. 2d at 36. Moreover,

a civil conspiracy claimobviously does notin every situationrest on misappropriation. For
example, a civil conspiracy claim could rest on a claim for a violation of federaliteecur
regulationsA conspiracy claim is not an independent cause of action but rather providésl@ veh
to hold additional persons.€., those who conspire with a tortfeasor, or in this case one who
violates a statute) liableThis further supports the court’'s conclusion that Plaintiff's civil
conspiracy claim is not preempted by the ATSA becausenittisnherently “inconsistent” with
the ATSA. If anything, under these circumstandles,two claims rurparallelto each other and
require Plaintiff to prove his ATSA claim to recover against anyone (even undesrtspiracy
theory)/

b. Failure to State aClaim Upon Which Relief Can Be Granted

Under Alabama law, civil conspiracy requires “a combination of two or more persons to
accomplish an unlawful end or to accomplish a lawful end by unlawful me@amp v. Corr.
Med. Servs., IN668 F. Supp. 2d 1338, 1367 (M.D. Ala. 2008},d in part sub nomCamp v.

Corr. Med. Servs., Inc.400 E App'x 519 (11th Cir. 2010) (internal citations omitted).

*12 (N.D. Ga. June 28, 2019). The courttirgos USAneld that the plaintiff's citiconspiracy claim was preempted
by the Georgia Trade Secrets Act because it relied on the same factual allegatioapfapigation for its Georgia
Trade Secrets Act claimd. It reached this conclusion after acknowledging that the Georgia TradeisSActe
“preempts claims that rely on the same allegations as those underlying thiffi$lailaim for misappropriation of
a trade secret.ld. (quoting Robbins v. Supermarket Equip. SalesC, 722 S.E.2d 55, 58 (Ga. 2012Vhile this
case may be parasive, it concerns a different state statue, it is not controlling, and théscootr bound to follow it
here. Rather, under the specific allegations of this case, and at this stage tafatienli the court concludes that
Plaintiff's conspiracy clen survives a Rule 12(b)(6) challenge. However, this is not yattsat, on a more fully
developed factual record, the court might not rule differently.

" Plaintiff's conspiracy claim cannot be based on Plaintiff's conversaimdiecause that claim, discussed
below, is preempted by the ATSA.
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Importantly, absent some underlying wrong, there can be no conspiaty 668 F. Supp. 2d

at 1367seeDGB, LLC v. Hinds55 So. 3d 218, 234 (Ala. 2010) (citations omittedg alscAllied

Supply Cov. Brown 585 So. 2d 33, 36 (Ala. 1991) (“A conspiracy itself furnishes no cause of
action. The gist of the action is not the conspiracy but the underlying wrong that was allegedly
committed. . . . If the underlying cause of action is not viable, thepranyg claim must also
fail.”).

Here, Plaintiff has plausibly alleged that Defendants Hamrick, PetrovigstzP and
Innovation Depot formed an agreement regarding the misappropriatioe wéde secrets behind
Groundhog. Specifically, Plaintiff allegghat Hamrick- who worked for Innovation Depais a
“director” -- directed(and then persuade®getrovics to attend the 1 Million Cups evewhich
was put on by Innovation Depoin order to steal thérade secreinformation underlying
Groundhog,and then promoted Petrovics’s new application that was crebseskd upon
misappropriated trade secret information used Gitundhog. These allegatiosisite a plausible
conspiracy claim and are sufficient to place Defendants on notice of whattharehat underlie
thatclaim.

Therefore DefendantsMotions to Dismiss (Doc. 86, 37 38 aredue to baleniedas to
Count Three.

C. Count Four: Conversion (Against Defendants Petrovics and Pointz)

In Count Fourof his Amended ComplaintPlaintiff alleges that Petrovics used and
exercised control over Plaintiff's intellectual property without permissioniliaeuhis concepts
or trade secrets in the creation of the Pointz applicat{@oc. # 35 at 11, { 93Retrovics and
Pointz contend that Plaintiff’'s conversion claim necessarily fails becaisereempted by the

ATSA, or, alternatively, it fails to state a claim upon which relief can be granted
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“Under Alabamdaw, to establish a claim faonversionaplaintiff must show a wrongful
taking, an illegal assumption of ownership, an illegal use o[r] misuse of anotrer&rtyf,] or a
wrongful detention or interference with another’s propeygés Grp., L.P. v. Raytheon Aircraft
Co, 22 F. Supp. 2d 1310,323 (M.D. Ala. 1998) (citingBirmingham-Jefferson Cty Transit
Authority v. Arvan 669 So.2d 825, 828 Ala. 1995). But, as it relates to this contexfa]
misappropriation of a trade secret accomplished by a conversion is still a rop#ipn of a
trade secret and must be redressed under ATSA and not under the common law theory of
conversion.”Arkema 413 F. Supp. 3d at 1194.

Here, Plaintiff’'s conversionclaim is undeniablybased orDefendantsalleged wrongful
use and benefit ofl&ntiff’s “concepts and trade secrets to create” the Pointz applicddoc. #
35,1 92). That is, Plaintiff's conversion claim is based on the act of misappropribéngade
secret information underlyingsroundhog—which is merely another way of asserting that
Defendantsvrongfully took Plaintiff's confidential inbrmation According toAllied Supplythis
is precisely thetype of claimthat the ATSA intended to preempa cause of action that is
“inconsistent” wth the ATSA (or, put another way, a cause of action that providakeanative
claim by which a plaintiff may achieve the same result)erefore, the court concludes that
Plaintiff's common lawconversion claim ipreemptedy the ATSA® SeeMadison Oslin, Ing.
2012 WL 4730877, at *9 (quotinBell Aerospace Servs., Inc. v. U.S. Aero Servs., &9 F.

Supp. 2d 1267, 1276 (M.D. Ala. 2010)). As Judge Blackburn reasoméaidison Oslin, Inc.

8 The court acknowledges thaother member dhis courthas held that a common law conversion claim is
not preempted under the ATSB8eeAcoustic Artistry, LLC v. Peavey Electronics Cog013 WL12250381 (N.D.
Ala. 2013) In Acoustic Artistry the court held that “except for common lemsappropriationclaims, other common
law torts are not subsumed by the Adtl’at *8. However, as Judge Steele notedikema the Supreme Court of
Alabama in* Allied Supphydid not use the quoted phrase [‘common faiBappropriationcause of action”] to restrict
preemption to a single cause of action traveling under a particular name but ratistioatand to describe atoyt
claim brought to redress the rappropriation of a trade secrefAitkema Inc. 413 F. Supp. 3d at 1194 (emphasis
added). Here, the cowuagrees withludge Steeland concludes hisiterpretatioris consistent with Alabama law.
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The wording of Section-27-6suggests that the Albama legislature intended an

even greater preemptive scope than permitted in the UTSA where claims made

under the ATSA “are inconsistent with the common law of trade secrets.” The

common law of trade secrets permitted the allegedly wronged party to plead
multiple remediesSection 827-6indeed is inconsistent with common law as it

“Is intended both to codif\and to modifythe common law of trade secrets in

Alabama” as reflected in the first Restatement of Torts, including the preemption

of inconsistent cmmon law trade secret claims. To the extent plaintiffs plead

common law causes of action based on the same underlying facts as those giving

rise to their claim under the ATSA, such causes of action are preempted.
Madison Oslin, InG.2012 WL 4730877, ato*(internal citations omitted).

Moreover, it is prudent to note that determining whether the Uniform Trade Sectets Ac
(which gave the ATSA lif§ preempts common law causes of action is not dependent on whether
the “misappropriated information” constitgt@a trade secret. This is so because “the [Uniform
Trade Secrets Act] preempts all claims based upon the unauthorized use ohtioforeven if
the information does not meet the statutory definition of a trade sedest.’S. Equip. Mats, LLC
v. Keener989 F. Supp. 2d 522, 534 (S.D. Miss. 2013) (cithegiware Information Sys., Inc. v.
McKesson Information Solutions, L2007 WL 926142, *2 (DKan. Mar. 26, 200)j (declining
to address the issue because the tortious interference claims alleged bintiflegpéanot “based
upon misappropriation of a trade secret” and thus are not preepft@bfense, Inc. v. AirTight
Networks, InG.2006 WL 2092053, *3 (N.D. Cal. July 26, 2006) (agreeing with “multiple federal
courts” that claims based on the same factual allegations as the claim for npsapproof trade
secrets are preempted and evaluating claims when ruling on a motion to dishoikgage

Specialists)nc. v. Davey 153 N.H. 764, 904 A.2d 652, 664 (200&thypharm S.A. France v.

Bentley Pharms., Inc388 F.Supp.2d 426, 433 (DDel. 2005) (“Because all claims stemming

9 Although the cases cited in support do not apply the ATIBRATSA is modeled after and closely parallels
the Uniform Trade Secrets Act. Therefore, the cdaods not hesitate tmncluck (asdid the courts in botiMadison
Oslin andArkema that the ATSA preempts common law causes of action that are babed@ame factual allegations
asaclaimfor misappropriation of trade secrets
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from the same acts as the alleged misappropriation are intended to be disp&aied,can be
displaced even if the information at issue is not a trade secavjr, Inc. v. FMR Corp812
A.2d 894, 898 (Del2002) (upholding the district coustdetermination that common law claims
based on “the same alleged wrongful conduchadrade secrets claims” are precludddiomas
& Betts Corp. v. Panduit Corpl08 F.Supp.2d 968, 971 (N.DIIl. 2000) (rejecting an argument
that “preemption is improper because the confidential information taken by [defentdgntiot
rise to the levieof a trade secret,” and explaining that this “theory would render [the displacement
provision] meaningless, for it would forbid preemption of state law claims until a final
determination has been made with respect to whether the confidential inforatasisue rises to
the level of a trade secretyee alsdGlasstech, Inc. v. TGL Tempering Sys.,,IB6.F.Supp. 2d
722, 730 (N.D. Ohio 1999). The court finds these cases persuasive and concludes that it is
unnecessary for the court to determine whether Groundhog is a “trade secret” uratetheit
ATSA or the DTSA to determine whether Plaintiff's conversion claim is preempted

Finally, although Plaintiff argues that he should be allowed to phsdommon law
conversion claim in the alternatien the eventhis DTSA and ATSA claims f3i| allowing
Plaintiff's conversion claim to proceed would defeat the purpose for which S&et#-6was
enacted: to supersede the common law when it is “ingtem$” with the statute. Applying the
Uniform Trade Secrets Act, whichgainthe ATSA is drawn from, the Middle District of
Tennessee remarked

[A] a plaintiff surely cannot use general tort causes of action to revive cldiik

would otherwise not beognizable in light of the UTSA (i.e., claims alleging theft

of nonttrade secret information). It is a legadn sequiturto suggest general tort

causes may be employed to protect legal rights which otherwise do not exist . . . .

Moreover, such an approach would be wholly inconsistent with the UTSA’s goals

of promoting uniformity and predictability . . . . A claim cannot be preempted or

not preempted based entirely upon whether or not the information at issue qualifies

as a trade secret. If the informatios a trade secret, the plaintiff's claim is
preempted; if not, the plaintiff has no legal interest upon which to base his or her
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claim. Either way, the claim is not cognizable.
SDC Fin., Inc. v. Breme019 WL 4393543, *11 (M.D. Tenn. Sept. 13, 2019) {opgoHauck
Mfg. Co. v. Astec Indus., InRAB75 F. Supp. 2d 649, 687 (E.D. Tenn. 2004)). The Northern
District of Georgia has also agreed with this conclusion, holding that the Plaintffimon law
claim for conversion, among others, could not servanaglternative theory of recovery should
the information ultimately not qualify as a “trade setie¢cause the Georgia Trade Secretg Ac
which is similar to the ATSA, “is the exclusive remedy for misappropriation détsecrets.”
Opteum Fin. Servs. LLC v. Spa#06 F. Supp. 2d 1378, 1380 (N.D. Ga. 2005).

Consequently, Defendants’ Petrovics and Pointz’s Motion to Dismiss (Doc. # 37) is due to
be granteds to Count Four.
IV.  Conclusion

For all the foregoing reasons, the court concludes that Defendants’ Motions to Dismiss
(Doc. # 36, 37, 38) are due to be granted in part and denied il\patder consistent with this
Memorandum Opinion will be entered.

DONE andORDERED this July 14, 2020.

R’ DAVID PROCTOR™
UNITED STATES DISTRICT JUDGE
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