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l. INTRODUCTION

Ralph Parker, the claimant, protectively filed for a Title 1l applicataraefperiod of
disability and disabilitynsurance benefits on January 2, 2018. The claimaiatly alleged
disability commencindpecember 30, 2017 becauseroégular heartbeaMajor Depressive
Disorder, PTSD, Hepatitis C, elbow problems, sleep apnea, high blood préssitte, and
problemswith his feet (R. 15, 74, 192, 234). The Commissioner denied the claims on March 1,
2018, and the Administrative Law Judge held a video hearing on September 5, 2018. (R. 12, 37,
96).

In a decision dated December 4, 2018, the ALJ found that the claimant was not disabled as
defined by the Social Security Act, and was, therefore, ineligible for smzality benefits. (R.
15-31). On March 28, 2019, the Appeals Council denied the claimant’s request for review. (R.
1). Consequently, the ALJ’s decision became the final decisior @dmmissioner of the
Social Security Administration. The claimant has exhausted his administetieglies, and this

court has jurisdiction pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3). For the reasons stated
1
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below, this courREVERSES and REMAND®edecision of the Commissioner.
. | SSUE PRESENTED
Whether the ALJ errebdecause substantial evidence does not support her decision
to exclude in theesidual functional capacity assessment any mental limitations regarding the
claimant’s ability to concentrate or pay attention.
1.  STANDARD OF REVIEW

The ourt’s scope of review is limited to determining (1) whether substantial eedenc
existsin the record as a whole to support the findings of the Commissioner, and (2) whether the
ALJ applied thecorrect legal standardSeed42 U.S.C. § 405(gXaraham v. Apfel129 F.3d 1420,
1422 (11th Cir. 1997WValker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).

“No . .. presumption of validity attaches to the [Commissioner’s] legal conclusions
including determination of the proper standards to be applied in evaluating cMfalkerF.2d at
999. This court does not review the Commissioner’s factuatmeationsde novo The court will
affirm those factual determinations that are supported by substantial @id8nbstantial
evidence” is “more than a mere scintilla. It means such relevant evidence as ableasond
might accept as adequate to gogt a conclusion.Richardson v. Peralegl02 U.S. 389, 402
(1971).

This court must keep in mind that opinions such as whether a claimant is disabled, the
nature and extent of a claimant’s residual functional capacity, and the &pplafavocational
factors “are not medical opinions, . . . but are, instead, opinions on issues reserved to the
Commissioner because they are administrative findings that are dispot#ivase; i.e., that
would direct the determination or decision of disability.” 20 C.F.R. 88 404.1527(d), 416.927(d).
Whether the claimant meets a listing and is qualified for Social Security disabitig§its is a

guestion reserved for the ALJ, and the court “may not decide facts anew, revecgytdence, or



substitute [its] judgment fahat of the CommissionerDyer v. Barnhart 395 F.3d 1206, 1210
(11th Cir. 2005). Thus, even if the court were to disagree with the ALJ about the aryrefiof
certain facts, the court has no power to reverse that finding as long as sabstagite in the
record supports it.

The court must “scrutinize the record in its entirety to determine the rddsoess of the
[Commissioner’s] factual findingsWalker, 826 F.2d at 999. A reviewing court must not only look
to those parts of the record that support the decision of the ALJ, but also must view thergsor
entirety andakeaccount of evidence that detracts from the evidence relied on by the ALJ.
Hillsman v. Bowen804 F.2d 1179, 1180 (11th Cir. 1986).

IV. LEGAL STANDARDS

Under 42 U.S.C. 8§ 423(d)(1)(A), a person is entitled to disability benefits when the person
is unable to “engage in any substantial gainful activity by reason ahadically determinable
physical or mental impairment which can be expected to result in death or \&hklakthd or can
be expected to last for a continuous period of not less than 12 months . .. .” 42 U.S.C.

§ 423(d)(1)(A). To make this determinatidhe Commissioner employs a feggep, sequential
evaluation process:
(1) Is the person presently employed?
(2) Is the person’s impairment severe?
(3) Does the person’s impairment meet or equal one of the specific
impairments set forth in 20 C.F.R. Pt. 404, Subpt. P, App. 1?
(4) Is the person unable to perform his or her former occupation?
(5) Is the person unable to perform any other work within the
economy?

McDaniel v. Bowen800 F.2d 1026, 1030 (11th Cir. 1986)0 C.F.R. 88 404.1520, 416.92@e

also Taylor v. Acting Comm'r of Soc. Sec. AdmiG1l F. App'x 966, 967 (11th Cir. 2019).

! McDaniel v. Bowen800 F.2d 1026 (#1Cir. 1986) was a supplemental security income case

(SSI). The same sequence applies to disability insurance benefits. Casgsiadsr Title Il are
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After an ALJ finds that the claimant has at least one severe impaim&ep two she
must evaluate the claimant’s residual functional capadityRFC assessment measures the most
claimant can do despite theental and physical limitations arisifrpm medically determinable
impairments and related symptoms. SSFBp6see also 2C.F.R. § 404.1545(aAn RFC
assessment is “an assessment of an individual’s ability to do sustainedelatekl-physical and
mental activities in a work setting on a regulad @ontinuing basis.” SSR 96-8p.

In making this findingthe court must consider all the claimant’s impairments, both severe
and nonsevere20 C.F.R. 8§ 404.1545(c)he ALJ classifies enental impairmenés severe or non-
severaafter an assessment of the claimant’s degree of functional limitation. 20 C.F.R. 8§
404.1520a(c). In determining the claimant’s degree of mental functional lonitdétie ALJ
considers four broad, functional areas: understand, remember or apply infornméi@ctiwith
others; concentrate, persist, or maintain pace; and adapt or manage whd3adied on an
assessment of the four broad functional areas, theslduld rate a claimarg degree of limitation
on a five-point scale: none, mild, moderate, maresektremeld. If an impairment’s degree of
functional limitation is classified at “none” or “mild,” then the impairment is notreeurless the

evidence indicates otherwise. “Woderate,” “marked,” or “extreme” limitation indicates a severe
impairmentthat more than minimally limits a claimant’s ability to worRO C.F.R. 8§
404.1520a(d)

The RFCassessment muatcount forall relevant medical evidenasd consider the
claimant’s ability to “meet the physical, mental, sensory, and other requigwfenvork.”ld. The

ALJ must consider thelaimant’sability to concentrate and pay attention when determining his

ability to work.Id. But, the ALJneed not includenental limitationsn the RFC analysis if

appropriately cited as authority in Title XVI cas8ge, e.gWare v. Schweike651 F.2d 408 (5th

Cir. 1981) (Unit A).
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substantial evidence in the record doessugigesthe impairment impactetthe claimant’s ability
to work.See Winschel v. Comm’r Soc. Sec. Admeill F.3d 1176, 1181 (11th Cir. 2011).
V. FACTS

The claimant was 6@earsold at the time of the ALJ’s final decision. The claimant
graduated from high school and has an associate degree in accounting. The skivearnrthe
United States Marine Corfiiom 1976 to 1980, and, in December 2@t Zhe age of §Qetired
from the Postal Service aftevorking for 34 yearsThe claimant engaged imo substantial gainful
activity since his retinrment in December 2017 aatleges disability based amegular heartbeat,
Major Depressive DisordeRTSD, Hepatitis C, elbow problems, sleep apnea, high blood pressure,
tinnitus, and problems with his fe¢R. 1, 44-45).

Mental Impairments

The claimant reported a depressed mood and mood charigedNioah Fitzpatrick at
Southview Medical Group on June 22, 20T1r. Fitzpatrickdiagnosed the claimant with non-
severe/nosserious depressed mqawtedthatthe claimant had no psychiatric issues except for
somemood changesandprescribed Citalopram Hydrobromide for the claimant’s depresgRn.
280-97.2

On September 29, 2017, the claimeaisited Dr. Jacob P. Elrod at the Birmingham VA
Medical Centeto establish care with the VA because he was planning to retire at the end of 2017.
Theclaimantsaidhe considered himseéihealthy” but described hikistory of “major depression
that waxes and wanes.” He stated that he is happily married “despite strugtilimgayor
depression”; had made no suicide attempts; denied any hallucinations; scorecha PldQP test

that indicated a “negative screem fepression”; reported “feeling down, depressed or hopeless”

2 The court can find no mental health visit records for the claimant between 2011 and 2017.
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on “several days”; scored a 1 out of 4 when screened for RidsEating a “negative” screening
for PTSD; and reported being “on guard, watchful, or easily distractéé.tlaimant’s active
problem list included a diagnosis of major depressive disorder, amtbih@nt’s reviewof
systems indicatethat he sufferedfom anxiety and depression. (R. 548, 550, 553, 558-59).

The claimant visite®r. Carin Eubanks, a psychologist at the Birmingh&nMedical
Center for an initial assessment October 19, 201The claimant’s chief complaints were
depression and ang#ratbegan during his military service. The claimalsovoiced concerns
about low moogsome fatigue; some trouble concentratppgiods of hopelessness and worry; and
suicidal thoughtsThe claimant also admittdte used cocaine and heroin in the pasthag been
clean sinc&000.

Dr. Eubanks’diagnostic impression as wella®HQ-9 screening indicatetthatthe
claimant sufferedrom depressia based on the claimant “feeling down, depressed, and hopeless”;
“feeling tired or having little energy”; overeating; having “trouble comr@img on things, such as
reading the newspaper or watching televisi@mghaving thoughts that he would be better off
dead or of hurting himself in some waylhe claimant reported that these symptoms make it
“somewhat difficult” to “work, take care of things at home or get along withr gdeple.” Dr.
Eubanks’ plan for the claimant was to meet vathurse practitioner for “psychotropic medication
management” and to begin psychotherapy withilA-ordyce, LICSW. (R. 439-42

On October 23, 2017, the claimant called the national VA suicide prevention hotline. The
claimantspoke with the hotline responder, Kay Harris,tleenty-eight minutesThe claimant said
he sufferedrom mental iliness, economic problems, and concerns about his benefits and payments.
He reported suicidal ideation without intent in the prior two mqaraksicide attempt “in the 80s
in the context of his drugse”; and recent mental health treatment he thought was goingvsell.
Harris’ clinical impressionndicatedonly a moderate to lowuicide risk (R. 528-29).
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April Fordyce a Licensed Clinical Soci&@Vorker (LCSW) first met with the claimanat
the Birmingham VA Medical Center on November 1, 2017 for a supportive psychothesamnse
to treatthe claimant’s depression. The claimant arrigethe appointmenmteatly groomed,
casually dressedndeagetrto set goals for ththerapy.The claimant saitie sought counseling in
the past at Ingram & Associafeandthat heengaged in talk therapy once a momtis. Fordyce
stated,’it appears that much of his treatment was pharmacologidalmentioned his plans to
retire from thel.S. Postal &vice;admittedthathis finances wera significant source of stress in
his life; said he fearedking his home until he received notafebackpay from his PTSD service-
connectiorthatwould allow him to catch up on his house paymeantsl said higinancial strain
tended to contribute his marital discordas well.

Ms. Fordyce notedt this visit that the claimanmeported continued “periods of low mood,
anger outbursts, some fatigue, some trouble concentrating,” and “periods of hopelsdness
worry.” She noted that the claimdmd “some limitations” in his insight and judgment, but that he
made appropriate eye contact; had fluent, unpressured, antbeagjerstand speech; had an
appropriate and cooperative behavior; had a euthymic mood; had no disturbance in thought; had
goatdirected thought process hadaverage intellectand utilized “faith and spirituality as a
means of positive coping.” She noted that the claimant “plans to work in other fields upon
retirement” and “has [his] real estate licens@R. 523-25).

After missing an appointment on October 24, 2017¢claienantreturnedto the
Birmingham VA Medical Centeon November 7, 201and saw Nurse Practitioner Jaenelle Grace
for a mental health evaluation for his PTSD and depression. The claimant saigt$an H

diagnosed him with PTSD and depression at the Birmingham VA Medical Center ifi PHa1.

3 The courtcanfind nothing in the record from the claimant’s counseling sessions at Ingram &
Associates.

4 The court can find in the record no mental health records from the VA Medical GeR€drli.
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claimant mentioned that “ebenefits” recently notified him of bisise connection for his PTSD.
Also, the claimanexpressed disinterest in psychotropic medications la¢teaid he hadnegative
experiencavith such medicationgrescribed by @sychiatristat St. Vincent'shospital.

At the November 7 visit, thelaimantrepored “thoughts about ending my lifedepressed
mood forthree of the last fourteen daysssive suicidal thoughts three to four times a week
driving home from work “about driving his car into oncoming traffieXcessive worryingt times
that is hard to controtestlessnest -2 times a week”and difficulty falling asleepHe reported
“experiencing trauma while he was deployed to the Philippines” and witgessother Marine
almost lose his hand and burn his hand to show how littlenéeke had left. The claimant denied
difficulty concentratinghopelessness; panic attacisd irritability at this visit The Birmingham
VA Medical Center assessed the claimaR{IsSDusinga PGPTSD screening tool, and the
claimant scoré a0/4. Theclaimant’s diagnosigicluded insomnia,R/O PTSD, andR/O major
depressive disordgrecurrent mild’®> NP Grace prescribdtie claiman25mg of Trazadone to
help him sleep better at nigiR. 512-17.

On December 5, 2017, the claimaeturnedo the Birmingham VA medical center for a
psychiatryappointmento treathis anxiety,depression, and insomnighe claimant reported better
sleepwith Trazadone antis chiropractictreatmentsbut he said hsuffered from nightmares
about oncer twicea weekabout running from danger. He stated that he continued to have
“passive suicidal thoughts while driving home but they have decreased” to onceeoa tméek
and he still experienced some irritability and restlessness “but is able td ddht(R. 466).

At the December 5 visit, the claimas@id his improved sleagecreasetiis depression,
anxiety, and suicidal ideationalso, the claimanreporteda decrease in hexcessive worrying

becaus®f hisincreasd fundsfrom his service connectesbmpensatiofor depression Henoted

> “R/O” indicates that the condition may be present but cannot be diagnosed “Eleanly.
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a month had passed since his retireniemtg he intended to work out daily and wanted to open his
own Allstate Insuranceoffice to keep busy. (R. 466-73).

Theclaimants PTSDscreening scormcreased frona 0/4 on November 7, 2017 to a score
of 1/4 at this visit NP Grace diagnosed the claimant withlsomnia, due to a medical condition”;
“Depression, unspecified”; and “Anxiety, unspecified.” She continued the clasnaescription
for trazadone to help him sleep. (R. 466:73

Theclaimantfirst visitedDr. Sterling Tayloy a licensed psychiattisotassociated with the
VA, on December 13, 2017, per the recommendation of a fis&tdeen Decembdr3, 2017 and
August 14, 2018, the claimant saw Dr. Tayloreaghtoccasions. Dr. Taylor's notes from the
August 13, 2017 visit indicate that the claimant suffered from anxiety; that #larthd not
“independently confirm presence of PTSD”; and that Dr. Taylor agreed withaihgaat’s
previous diagnosis of Bjor DepressiveDisorder.The “Patient Progress Notes” for alghtvisits
consisted of a list of different categories with checked boxes under each one.

Theonly variation in theeheckedboxesfor each of the claimantissychiatry sessionsith
Dr. Taylor from December 13, 2017 to August 14, 2@48 the checkeblox next to “suicidal
ideations” on thelaimantsfirst visit butuncheckedox for that symptom on thhemainingvisits.
The othercheckedooxeswere identical for each visit and indicatidet the claimant appeared alert
and anxious and reported his symptoms of anxiety as worry, panic attacks, abiityritThe
checked boxes also indicated that the claimant bad gye contacg normal gait; logical, linear,
and coherent thought processa normal affect; no evidence of psgsis; symptoms of
depression; no hallucinations or illusions; good insight and judgment; good attention and

concentration; and intact recent and immediate memBaged on his evaluations of ttlaimant

® The claimant stopped working in November and used sick leave thin@ugfiicial December

30, 2017 retirement date.
9



Dr. Taylor independently diagnos#te claimant withrecurrent, severe, major depressisodier.
(R. 674-92.

At the request of the Disability Determination Service (DIZB),Taylor wrote a letter on
February 1, 2018 offering his opinion on whether the claimant was disabled such that he could not
work. The letter included Dr. Taylor’s diagnesf severe Major Depressiigsorderand opinion
that the claimant’s depressiaras“serious.”Dr. Taylor noted that the claimant had just retired
from the Postal Service and that “he found his job overwhelming.” Dr. Taylor said he did not
independently diagnose the claimant’s PTSD, but he rtbeedaimansaid the VA diagnosed him
with PTSD. Additionally, Dr. Taylor said the claimant reported dysphoria; anhedimpaired
sleep and appetite; persisting fatignepr concentration; inappropriate guilt; passive death wishes;
and suicidal ideatiorHowever Dr. Tayloradmitted he had only seen the claimant tWfoe
individual psychotherapy and concludbdthe had insufficient information to determine whether
the claimant was disabled such that he could not work. (R. 594).

Theclaimantcompletedhis function report on February 2, 20418the request of the Social
Security Administrationin thatreport, the claimargaid hetook care of and provided for his wife.
However, the claimant said his disabilities impacted his abililiftf®end, squatreach,and put
on his shoes and that the pain occasionally disturbed his $Sleeplaimant said he prepared his
own meals about once a week, but that he changed his cooking habits since the onset of his
disability. Also, the claimant saite couldmanage his own personal cameganage his medications;
do laundry; iron; drive; shop in stores; manage his finances; bowl; read; spend times iathilyi

and friends; go out to dinner; attend chunghy att@tion for about fifteen minuteéinish what he

” Althoughat the time of the letteBr. Taylorhad seethe claimant “twice,” the record contains
“Patient Progress Notes” with checked boxes “digitally signed” by Dr. Téyt@ total ofeight
visits: December 13, 2017: January 10, 2018; February 6, 2018; February 27, 2018; April 3, 2018;
June 5, 2018; July 10, 2018; and August 14, 2018.

10



starts;follow written and spoken instructions; leave to go places without reminders; andrget al
with authority figures. (R. 219-225).

On February 13, 2018e claimanreturnedo the Birmingham VA Medical Center for
another supportive psychotherapy treatment with April Fordyce, LSCW. Heedpmortjoing
depression, and Ms. Fordyce’s notes indicated that the claimant “does continue te padods
of low mood, anger outbursts, some fatigue, some trouble concentrating, periods oshegsles
and worry” and difficulty staying asleep. He noted that he retired since hsetsson and that he
successfully paid his house payments with the money he received in bdok lpgyWA disability.
The claimant said he wanted to pursue other business ventures and createghasiges in his
life, physical health, and relationship with his spouse. (R. 656-657).

The claimant’s mental status examinat@nthe February 13 visidicatedthatthe
claimanthad a euthymic mood; no disturbance in thouglgoaloriented thought processas
casually dressed; and was of average intelfe€@HQ-9 assessment suggestbd tlaimant had
mild depression as tl@aimant said his depression occasionally impacted his ability to concentrate
on things like reading the newspaper or watching TV. (R. 656-60).

At the request of th8ocial Security Administratigron March 1, 2018, Dr. Robert Estock
performed a mental rigkial functioning capacity assessment on the claitgnéviewing the
claimant’s recordsDr. Estock found that the claimant had “Depressive, Bipolar, and Related
Disorders” and listed it as “Severaiidthat the claimant was moderately limited in his ability to
understand, remember, or apply information, interact with others, concentraitd, persaintain
pace, and adapt or manage himself. Dr. Estock specifically notetiéhadaimant could maintain
concentration for about two housgth all customay breaks; he would need a “wealpaced work
environment” for “maximum concentrationgndhe could carry out short, simple tasks and
instructions, but would have “more difficulty with more detailed tasks and instru¢tldagound

11



that the claimant was moderately limited in his ability to interact appropriately wigetteral
public such that interaction with public should be “infrequent andim@msive”; to accept
instructions and respond appropriately to criticisms from supervisors such thaisapeshould
be “tactful and constructive and non-threatening”; and to respond appropriatelngeshathe
work setting. (R. 75-88).

Theclaimantreturned to the Birmingham VA Medical Center a psychiatric visit with
NP Graceon March 13, 2018 and complained about how “it could always be béter laimant
reportedthat he felt “kind of down” and hadlfficulty refinancing his home and noted an increase
in marital discord and intimacy issuéte also reported “difficulty concentrating (getting ‘side
tracked’ on tasks)”; passive suicidal thoughts about “driving off the road and lambappening
to him’”; “broken” sleep with nightmares “on and ofind anxiety as a four on a tpnoint scale.
He scored a 2/4 on his PTSD screening but noted that he looked forward to his family reunion in
July. NP Grace recommended antidepressant medications, but the claimantl dexine
“described a previous bad experience with an antidepressant prescribed from\aANON
physician. Reports he felt ‘awful’ andréw the medicine bottle awayNP Grace diagnosed the
claimant with Major Depressive Disorder, recurrent, moderate and continue@dsgsion for
trazadone to help him sleep. (R. 641-46

The following week, on March 20, 201#8ge claimantad another supportive
psychotherapy session at BBieminghamVA Medical Center withApril Fordyce LCSW,for the
claimant’s ongoing depressiofhe claimant said he slepok most night but has some difficulty
staying asleep; has periods of low mood and anger outbursts; has some fatigomehasidle
concentratingand periods of hopelessness and worry. He indicated no suicidal thoughts at that

visit and hemental status examination indicated thatageared to be alert and oriented;

12



exhibited a euthymimood; showed no disturbance in thought; dagbatdirected thought
processand possessed average intellect. (R. 685-3

The Department of Veterans Affairs sent a letter to the claimant on Apri028, 2
informing the claimanthathis disability benefts for his depression and PTSiicreasedrom 50%
to 100%. The lettenndicated that the VA reviewed all of the claimant’'s medical records from
2011 to 2018 and increashis PTSD disabilityto 100% because tlie claimant'sMajor
Depressive Disorddrlso claimed as posttraumatic stress disgtdersed on his depressed mood;
suicidal ideation; “neacontinuous depression” affecting his ability to function effectively
disturbances of motivation and mood; chronic sleep impairment; difficulty in adaptatigessful
circumstances; difficulty in adapting to “work” and a “worklike” settiagd difficulty in
establishing and maintaining effective work and social relation$h(iRs 236-43)8

At his April 27, 2018 follow-up visiait the VA with internisDr. Jacob Elrodm, the
claimantreportedthat “his mood is better since he has been following up with mental health,” but
“he still has fleeting thoughts of driving into oncoming traffic.” He said he hasams pb drive
into oncoming traffic and feethat those thoughts are “more impulsive than anythifB.”729-
30).

On May 11, 2018, the claimasaw April Fordyce, CSW, for another supportive
psychotherapy appointmetat treat his depression. The claimant reported “ongoing issues with
negative thoughts and other symptoms of depression”; occasional difficulty @eth siccasional

interpersonal issues; low mood; anger outbursts; some fatigue, some troubleratingeperiods

8 For claims filed after March 27, 2017, an ALJ no longestprovide analysis in her decision
about a decision made by any otigevernmental agency about whether the claimant is disabled or
entitled to benefitsSee20 C.F.R. § 404.1504. But the ALJ should “consider all of the supporting

evidence underlying the other governmental agency. Id..”
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of hopelessness; and worry. Blé claimant said he wésoking forward to théwo upcoming
trips that he had planned. (R. 726-y.27

At a follow-up with NP Gracatthe Birmingham VA Medical Centen June 12, 2018, the
claimantsaidhe experienced “an episode” three weeks prior while cutting the grassrnbated
of suicidal ideation®f hurting himself with the lawnmower bladée also had passive suicidal
thoughts while his wife drove them back from Florence, Alabama about drivinpwedted roads
while traveling. NP Grace’s mental status exam revealed that the claimaiat faadnood fair
insight and judgmentsgituational irritability and low frustration tolerancedlmost no anxietgt
that visit and nocurrentsuicidal intent or plan. The claimant again scored a 2/4 on his PTSD
screeningTheclaimant reportedissatisfaction withthetwenty-five poundshe gained since
retirementout said he exercised three times a week and platuisehinthe MOVE! workout
program soonAlso, the claimanteinforced his love fotravelingand said he lookefrward tohis
trips toSouth CarolinandBarcelona.

NP Grace’s thgnosis on the June 12 visit included “Chronic recurrent major depressive

disorder,” “moderate.” Although he was reluctant to take any psychotropicatieds; the
claimant agreed to talBupropion “instead of first line SSRI’s,” like the ones on which he had a
bad experience in the pas{R. 717-18).

On June 16, 2018, the claimant went to the Birmingk@Medical Center for a
nutrition/dietetics consultatiowith Clinical Dietitian Kimberly Chism Theclaimantsaidhe
startedthe MOVE!workout orentation ate three meals a day, and walke® miles on his
treadmillon four to five days aveek. The claimargxpressed motivation to “lose his belly” and
considerechdding push-ups and sit-ups to his workout regiasewell (R. 695-96).

OnJune 22, 2018, the claimant had another supportive psychotherapy appointment with

April Fordyce LCSW, atthe Birmingham VA Medical Centdor his depressiorthe claimant

14



report@& ongoing issues with negative thoughts and other depression symptoms, including
occasional difficulty sleeping, occasional interpersonal issues, periods ofdod; anger outburst,
fatigue, trouble concentrating, and worry. He said he had not yet begun taking Bupropaiossebe
he feared taking the medicatibased on his past negative experience with psychotropic
medication. His mental status examination revealed an anxious, frustrated, nbngraéd with
some limitations in his insight and judgment.

Theclaimant said his primargoncernat this visit waswith his ongoing marital issues and
his physical and emotional intimassueswith his wife His financial situation improved amehs
no longer a major stressor in his life andelipresse@ desire to create positive change in his life,
health, and marriagend lookedorward totraveling. (R. 713t4).

The claimant returned to NP Grace atBiemingham VA Medical Center for another
psychiatricappointment on July 17, 2018. The claimant reported all around improvemesgidnd
his moodwasbetter sincestartingBuproprion. The claimant reportéiyher energy levels and
improvementin his irritability, depressiomand anxiety symptom3he claimansaid his marital
discord smetimes caused low mood, but he said he desired positive chamgesleep was “fair”
and denied difficulty falling asleep initially with tAigazadone; he has nightmares “every now and
then”; his PTSD screening score decreasedl1ft; and he looked forward to his upcoming family
reunion in Charleston and his trip to Barcelona in Septenii@iGracés diagnosis included
“Chronic recurrent major depressive disortiémoderate”, she assessed the claimant had fair
insight and judgment; and she contintieel claimant ofBuproprion and Trazadone. (R. 703-Y.10

At hisvisit with April Fordyce, LCSW, at the Birmingham VA Medical Center on July 24,
2018 the claimant reported as his “PresentingoRnm” his “ongoing depression” and “ongoing
issue with negative thoughts and other symptoms of depression.” He reported periods of low
mood, anger outbursts, some fatigue, some trouble concentrating; and difficultig stslgep.
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The “Mental Status Examination” section noted that the claimant had an anxistrsitéa and
congruent mood; some limitations in insight and judgment; and no disturbances in thought. He
stated that hisarital issues were his primary concéeut that he enjoyed his trip to South Carolina
for his family reunionThe claimant expressaddesire to better his relationshyh his wife;
improve himselfandcreate positive change in all areas of his life. (R-59@.

Physical Impairments

Although the claimant’s issugrepertains to his mental impairments, his numerous
physical impairmentpaint a complete picture of hatlegedlimitations. In June of 2011,

Southview Medical Group’s Dr. Noah Fitzpatrick first treated the clairmardsteoarthritis of the
shoulder. Dr. Fitzpatrick treated the claimant five times from June of 2011 to AR@ji&sand
diagnosed the claimant with the physical impairmefnthoulder osteoarthritis, chroniephtitis
C, obstructive sleep apnea, dyslipidemia, hypertensioniediuk. (R. 280-97).

The claimant also sought treatment from cardioldgisiSanjeev S. Hasabnis at
Brookwood Medical Center. The medical records indicate Dr. Hasabnis treatdditfhent on
many occasions from December of 2015 to June of 2018. Dr. Hasabnis diagnosed the ciimant w
atrial flutter, atrial fibrillation, cardiomyopathy, hypertension, reflueep apnea for which the
claimant used a CPAP machine, &hepatitisC. (R. 306, 320).

Dr. Vance Estes at Estes Chiropractic treated the claimant for his lowepdiadkom
Septembr of 2016 to December of 2017. The claimant reported eased back pain as a result of
treatment(R. 598, 601).

The claimant sought treatment at the Birmingham VA Medical Center as well for his
physical impairmentdn September of 2017, Dr. Jacob P. Eldimgnosed the claimant with atrial

fibrillation, benign essential hypertension, obesity, and reflux. (R. 419). Dr. Delpbimell
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diagnosed the claimant with chroniephtitisC and cirrhosis of the liver in November 2017. (R.
438).

The claimant sought taément for his left elbow and foot pain at the Birmingham VA
Medical Center. Occupational therapist Marie G. Godbey and attending phyBiciTerrence M.
Shaneyfelt treated the claimant’s left elbow because of its previous tishod®. 426). Dr.

Chatanya Allamneni treated the claimant’s plantar fasciitis in his left foot. (R. 662).

Dr. Emmanuel Odi, at Excel Internal Medicine, treated the claimant in Fgloi2018
and diagnosed the claimant with benign prostatic hyperplasia, reflux, chronig Kidease,
erectile dysfunction, and atrial fibrillation. (R. 628).

On March 1, 2018, Dr. Robert G. Haas’ conducted a physical residual functional capacity
assessment of the claimant at the request of the Social Security Administragwelyng the
claimant’srecords. Dr. Haas conclud#thtthe claimant could occasionally lift fifty pounds and
frequently lift twentyfive pounds; could stand or walk up to six hours out of an dight-work
day; was not limited in the amount of weight he could push or pull; should not climb ladders,
ropes, or scaffolds; and could frequently balance, stoop, kneel, crouch, crawl, andailisniDst
Haas noted that the claimant’s physical exams were normal, and, considehegeaitdience and
giving the claimant theenefit of the doubt, he found that the claimant was not disabled because of
his physical limitations. (R. 7#88).

The Department of Veteran’s Affairs sent a letter to the claimant on AQri(i18
informing him that it denied his service connection for hypertension and atrial fibrillaBor242-

43).
The ALJ Hearing

The ALJ hearing took place on September 5, 2018 via video teleconference. The claimant
testified that he livedt home with his wifehadfour grown childrenattaineda GED;and had an
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associate degree in accounting. The claimantsagbhe served four years in the Marine Corps.
(R. 39-45).

The claimant testified that he retired from the U.S. Postal Service on bec8&@) 2017,
his sixtieth birthdayThe claimant said heorked therdor 34 years and retired on his sixtieth
birthday to avoid penalty anédceive all his retirement benefitdowever, the claimant said he left
work in early November because his cardiologist, Dr. Sander-Lee, wroterfote ao he could use
his sick leaveuntil he retired because the month of December involved the most lifting and he
“couldn’t do another December.” Also, the claimant said he wanted to work until he wyas\gix
years old but could not keep working at the Rafice in response to th&LJ’s statements
regardinghow the claimant applied for his VA benefits, retired, and applied for Sociati§ec
benefits “kind of all at the same time.” (R. 53, 56).

The claimant alleges that, as of December 201 gtdmped working because his job at the
U.S. Postal Service becarfeverwhelming.”The claimant saithe job overwhelmed him because
he lifted heavy itemthat weighed oveseventy pounds and hgistcouldn’t do it anymore.”

When asked about his mental issues, the claimant said a psychiatrist at thgM#selth
him with PTSD in June 2011 because of his time on active duty in the Marine Corps. Hdhever
claimantsaid he did not seek PTSD treatment until he went to the VA in August of 2017 because
he was unaware of the available treatmeniboptand disliked the effects of the psychotropic
medication prescribed by his “personal doctor.” (R. 49, 60-62).

In August of 2018, the claimant said the VA diagnosed him M#for Depressive
Disorder after he reported anger outbursts, suicidal ideations, flashbacks, andledesn \¢Al
mental health crisis lineThe claimant said Dr. Taylor, a psychologist, first treatedfomPTSD

treatment in 2018. The claimant said a friend referred him to Dr. Taylor, and H&r s@aylor
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because he lacked cordigce in the doctors at the VA and wanted a “second opinion” on his PTSD
diagnosis. (R. 64-65).

The claimant noted his PTSD affected his concentration and ability to readé&deau
would “lose concentration” after reading only “a page or two.” Also, thienelnt said his lack of
concentration prevented him from opening his @Mistate office. The claimant said he obtained
all the materials but failed to continue because he could not concentrate. “ltheaglattbut it
never happened.” He said his degsion and PTSD affected his ability to work because he was
very moody, could not stay asleep at night, and he had a lot of words with managemes¥ heca
“was in a bad situation.” He continued to waitkthe Post Office although he had thegaptoms
andstated that “| worked through it.” (R. 50, 52).

The claimant said his PTSD was service connected and that he received 100%ydisabili
from the VA. Hesuffered from suicidal thoughts after his time in the military. Although the
claimant was never in@mbat position, he described his experience in the Marine Corps as
“culture shock,” and said it “put [him] in some positions that [he] had never withé¢Re 49-52).

Regarding his physical limitation$e claimant saitlis lower back problems, dislated
elbow, and foot problems exacerbakesi inability todo hisjob as well Then, in response to
guestioning by the claimant’s attornélye claimansaid on a scale of one to ten with ten being the
worst, his back paiwasa sevenTheclaimant said heould notstandfor longer than twenty
minutes;sit still for longer than an hour; walk around an entire football fietdift more than five
or six poundsThe claimant spent four hours a day in his recliner @athotlay down without his
CPAP machindecause ofis sleep apnea. (R. 45-46, 50152

Theclaimant testified thatefirst experienced heart problenmDecember of 2015. The
claimant went to Brookwood Medical Center where Dr. Anabella Sdreketreated his heart
issuesTheclaimant said Dr. Sandéree diagnosed him withtrial fibrillation and he had eardiac
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ablation, cardioversion, arteriogram, and hearterathtion The claimantsaidthe physical strain
of his job “put[him] right back into [the] ICU” after he wasff from work the first timé in
December of 2016ecause ofiis heart issue3.he claimant said heent tothe ICU againin
January of 2016 but had not returned sit®recentlyvisited Brookwood Medical Center in June
for irregular heartbea® he claimant had a heart catizationthatrevealedminimal blockagebu
theclaimant saidis heart beamproved when he tookis heart medicationsvhich included
Eliquis, Toprol, Ramipril, aspirin, andreprazole(R. 47-49, 306

The ALJ examined Vocational Expert Marissa Howell and presented her with several
hypothetical scenarios. Marissa Howell identified the work the claimant pextbover the last
fifteen yearsaasof a mail handler, classified asmiskilled, light work. But,Mrs. Howellsaidthat
the claimant performed the job at the heavy physical demand lev@kpestimony. (R66).

Next, the ALJ posed a hypothetical question to Mrs. Howell involving an individual of the
claimant’s same age, education, and past watohiwho waslimited to work at the medium
level of exertioncould frequently climb ramps and stairs, but never ropes, ladders, or scaffolds;
could frequently balancetap, kneel, crouch, and crawl; should not work in environments with
exposure to hazardous conditions, such as unprotected heights or moving machinery; and should
not work in environments with concentrated exposure to extreme heat, cold, humidity, watness
pulmonary irritantsMrs. Howellsaidthatsuch an individual could work ithe daimant’s previous
job as a mail carrieas described in tHeOT, but not as the claimant said he performed it. (R. 65-
66).

Then, the ALJ further restricted the scenario and added that the indiwiolulal be capable
of understanding, remembering, and carrying out simple work instructions, but notitomset
more detailed or complex; could adapt to occasional workplace changes; could frequensity
with the public, coworkers, and supervisors; and would be capable of sustaining suffiergiira
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and concentration to perform work at this lefeglat least twehour blocks otime with normal
breaks in an eight-hour day. Mrs. Howell stid additionatestrictions would preclude the
claimant’s past work, buthat the claimantould perform othework atthe unskilled,medium
physical demand levesuch as a cardboard box maker, with 693,170 jobs available nati@sadly;
handle assemblevith 202,600 jobs available nationally; or a dishwastién 504,483 jobs
available nationally(R. 67-68).

The ALJ then asked Mrs. Howell whetrarindividual with the restrictions set out in the
first hypothetical but without the additional mental restrictiomgld performthe claimant’s past
work as desdbed by the DOT if that individual wdsnited to the light level of exertion. Mrs.
Howell said thasuch an individual would be able to perform the claimant’s past work as described
by the DOT (R. 68-69).

Mrs. Howelltestified thatan individual limited to sedentary work could mpetrform the
claimant’s past worland would nohave any skills transferrable to sedentaoyk. (R. 69-70).

Theclaimant’s attorney askedrs. Howellwhetheran individual withthe same set of
limitationsas thosedentified in the ALJ’s first hypotheal, but, because of Major Depressive
Disorder and PTSD, could not maintain attention, concentratigpaca fo periods of at least two
hours, would be able to firemploymentMrs. Howellrespaded that such circumstances would
eliminateall work in the national economkyinally, theclaimant’s attorney asked whether an
individual with the same limitatiores the ALJ’s first hypotheticabutalsowith an absenteeism
rate oftwo or more days a month, would be ablénd work. Mrs. Howd said thatimitation
would eliminate all jobs in the national economy. (R. 70-71).

The ALJ Decision

In a decision dateBDecember 4, 2018, the ALJ found that the claimant was not disabled.

The ALJ found thathte claimant met the insured status requirements of the Social Security Act
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through December 21, 2022, aihét the claimanbad not engaged in substantial gainfuthaty
since December 30, 2017, the alleged onset date. Although the claimant reported darimggs
the first quarter of 2018, the ALJ noted that the claimant testified he used seldlgang that
time and did not engage in any substantial gainful activity after the allegeddanséR. 17-18).

Next, theALJ foundthatthe claimant had theevere impairments tieart arrhythmia,
hypertension, degenerative joint disease, and lumbar $uaithe ALJfound then found the
claimant’sHepatitis C, gastroesophageal reflux disease (GERD), obesity, chronic Kideag,
andobstructive sleep apnéa be nonsevere because they walemedically managed

The ALJ found the claimant’'s mental medically determinable impairments of PTSD and
depression to be non-severe because, considered singly and in combination, they cagsed no
than minimal limitations(R. 18).

To support this finding, the ALJ noted that, although the claimant took medication and went
to counseling sessions for meental impairmentshe counseling session notes revealed nothing
but “vague reports of synipms” thatimprovedwith time andprimarily stemmed fronmis marital
discord and financial stressonstead of his military service.

Also, the ALJstated that “[n]otably, even when the claimant reported mental health
symptoms|,] he never alleged any actual difficulties perform[ing] theahdamands of work. He
never complained of difficulties with attention, concentration, or getting alomgoiers.” The
ALJ also pointed to the claimant’s daily activities to support that he could do worlkdfudrted
socialization, attention, concentration, and getting along with others: émgsaseral days a
weekandparticipatng in the MOVE! VA weight bss programbeing involved in highurch
enjoying doing thingsvith hiswife; and traveling to family reunions and out of the cour{iy.

18).
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Additionally, the ALJfoundno evidence that suggested the clainsdopped workingat
the Post Office because los mental impairment3he ALJnotedthatthe claimant planned his
retirement for months and retired on his sixtieth birthdag plans to travel around the world;
indicatedbefore his retiremerthat he intendetb utilize his real estate knse and open his own
Allstate Insuranceoffice; andapplied for disability benefits three days after he retiréoe ALJ
statedthatthe claimannever reported having any mental or physical problesfiling the
demands of his past work. (R. 17-18).

Next, the ALJ considered the four broad areas of mental functibmichetermine the
severity of theclaimant’'s mental impairments and found that he was only mildly limitédsin
ability to understand, remember, or apply information; interact with others; coategpiersist, or
maintain pace; and adapt or manage himsgtie ALJ foundthatthe claimant’s reported issugs
these areasncluding his ability to concentrateereinconsistent withis reported activities of
daily living, including hisability to manage his finances; prepare meals; drive; manage his
medications; finish what he starts; go places without remingleop in stores; attend church;
spend time with family and friends; travgh out to dinner; cooperate with others, including
autority figures; read; bowl; do laundry; irohpay attention for about 15 minutes’ ; watch
television;and follow written and spoken instruction®. 19) (emphasis added).

The ALJ notedhe claimant’s mental status examinatiarigere he had goal directed
thought processes; normal orientation; good attention and concentration; no disturbancehtn thoug
euthymic moodappropriate eye contact; cooperative and appropriate behianémt memoryand
average intellectThe ALJ foundthatthe claimant’s mental medically determinable impairments
werenonsevere because they cadise more than mild limitationinall four areas of mental

functioning. (R. 1820).
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Next, the ALJ determined that the claimdid not have an impairment or combination of
impairments that medicallyet or equalethe severity of one of the impairments listed in 20
C.F.R. 8§ 404, Subpart P, Appendix 1. The ALJ found that neither the claimant, his representative,
nor any examining or treating medical source repdttatithe claimanbadan impairment that
medically equatdthe criteria of a listed impairment; that tsadence does not support the
existence of an impairment that medically equaled or even closely apprdaeloederiaof the
Listing of Impairmentsand that no medat evidence nor physician “designated by the Agency”
suggested the claimant’s impairments medically equaled any impairment intthg bfs
Impairments. Thus, the ALJ concluded the claimant did not have an impairment or carnbhati
impairments that mechlly met or equalethe severity of one of the impairments listedha
Listing of Impairments(R. 20).

The ALJ found that the claimant has the residual functioning capacity to perform light
work, with these additional limitations: can frequently clinsinps and stairs but never ladders,
ropes, or scaffoldsgsanfrequently balance, kneel, stoop, crouch, and crawl; cannot work in
environments with hazardous conditions such as unprotected heights or moving machinery; and
cannot work in environments with concentrated exposure to extreme heat, cold, humidityswetne
or pulmonary irritants. The ALJ included no mental functioning limitations in the résidua
functioning capacity assessment. (R. 20-21).

In making ter residual functional capacity determination, &le) stated thashe analyzed
all theclaimant’s medically determinable impairmgnboth physical and mental, severe and non-
severeand found that they could reasonably be expected to praueictaimant’s symptoms.
However the ALJ foundthattheclaimant’s statements about thersistence, intensity, and
limiting effects ofhis symptomswereinconsistentith the medical evidence and other evidence in
the record(R. 21).
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The ALJacknowledged that the “claimant stated that he has PTSD from being an active
duty Marine andhas problems with concentrati@md anger outbursts” (R. 21). But the ALJ
pointed to records that showed when the claimant had no suicidal thabghtss stressors
included marital and financial problems that improved after he receivedeeonnected
compensation for PTSD; that after his retirement he planned to keep busy workingldhgtehe
planned tcstarthis ownAllstate Insurance officeThe ALJ noted the visits in the record whtre
claimant had m euthymic mood, average intellect; normal orientation; good insight and judgment;
intact memory; average intellect; and good attention and concentration. (R.25-30

The ALJ also noted that the claimangha seeing Dr. Sterling Taylor monthly from
December 2017 through at least August 2018 but found his opinion unpersuasive “given the lack of
context as to any of the checked boxes” for each visit. The ALJ acknowledged.thayr's
notes indicated thidhe claimant had ‘@lepressed and anxious mood,” but stated that he otherwise
had good eye contact, normal speech, logical thought process; good insight, judgment,
concentration, and attention; intact memory; and normal orientation. (R. 26).

In contrast, the ALJ noted thaghefound theVA medical records persuasive because they
contained lengthy descriptions of the claimant’s mental condition at each apgoirfthe ALJ
saidthat the VA’'s medical recordbatportrayed the claimant as keeping busy with his daily
activities were inconsistent with the records from Dr. Tatflat depicted the claimant’s
depression as “serious.” The ALJ acknowledged that Dr. Taylor reported tleédithant found
his job with the postal service overwhelming, but the ALJ stated that Dr. Taylor hddstdnd
knowledge of this [fact] other than the claimant’s self-report and does not distirags to whether
the claimant attributed difficulty with his job to its physical or mental requirenie(fs 26).

The ALJ also noted that the claimant’s mental functioning “improved significaimite his
initial alleged onset date.The ALJ pointed out that, by July 2018, the claimant reported

25



improvement in his intimacy and relationship with his wife and attribtite improvement to his
approval of serviceonnected compensation and baely. The ALJ also emphasized how the
more recent records note the claimant’s-peticlaimed improvement and eager anticipation to
travel to Barcelona, Spain. (R. 26).

TheALJ found unpersuasive Dr. Estock’s opinion that the claimant was moderately limited
in his mental functioning because it was “not consistent with the medical evideneALTh
stated that Dr. Estock’s opinion was inconsistent with his mental status examination in the
record that showed that the claimant had “no disturbance in thought, goal directéd groagss,
normal orientation, intact memory, good attention and concentration, and averagetihtéls
further support for her finding that Dr. Estock’s opinion was unpersuasive, the Aldlthatehe
claimant could “manage his personal care, prepare meals, manage his meduobatiamsdry,
iron, drive, leave home, shop in stores, manage his finances, watch television, bowl, rehd, spe
time with family and friends, go out to dinner, attend chupely,attention for 15 minutes, finish
what he starts, follow written and spoken instructions, and does not need reminders tosgb place
(R. 30) (emphasis added). The Adldopointed out that the claimant “had multiple plans for
retirement[,] such as selling real estate, traveling, and opening an Alistathite.” (R. 30).

Relying on the vocationa&xpert’s testimonythe ALJdeterminedhat the claimantould
performhis past relevant work as a mail handler as generally perfoatid light exertion level
and thus,wasnot disableds defined by the Social SeityrAct from December 30, 2017 through
the date of the ALJ’s decision. (R. 30-31).

VI. DISCUSSION

The claimant argues that the ALJ erreddese substantial evidence does not support her

decision to exclud&éom the claimant’sesidual functional capacity any mental limitations

regarding the claimant’s ability to concentratepay attentionThis court agrees.
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The ALJ found that the claimant’s major depressive disorder and PTSD wesevere-
impairments at step two becawstee found that thegnly mildly limited his mental functioning.
But because the ALJ found that the claimant had several other seve@pimygairmentst step
two, she proceeded through the sequential process and stated that she considered all of the
claimant’s severe and naevere impairmenis determining the claimant’s residual functional
capacity The ALJ did not include any mentahitations in the claimant’s residual functional
capacity determination because fieding of only “mild” mentallimitationsdid not mandate
including them. But the ALS RFC determinationwhichincluded no mental limitations because
she found the claiant wasonly mildly limited in his ability to concentrattacks substantial
evidencen the record

The ALJstated that‘even when the claimant reported mental health symptoms, he never
alleged any actual difficultigserform[ing] the mental demandswbrk.” The ALJ stated that the
claimant ‘nevercomplained of difficulties with attention, concentration, or getting along with
others.” (R. 18) (emphasis added)hatfinding is plaily wrong.

If the ALJ meant that the claimant never complaipgedr to his retirement or his alleged
onset dat®f December 30, 2017 that he had trouble concentrating that statement is #eong.
reported to Dr. Eubanks in October 2017 that he has “some trouble concentrating on things, such as
reading the newspaper or whing television” and that his mental health symptomasle it
“somewhat difficult” to work. (R. 439-42). And he reported to Dr. Taylor that he had justreti
from the Post Officeand that his job thenwas“overwhelming.”

The ALJ discounted Dr. Taylor’s inclusion thie claimant’sstatementhat his job was
“overwhelming”in his opinion letter because Dr. Taylor had no “first hand knowledge of this [fact]
other than the claimant’s sekport and does not distinguish as to whether the claimant &tfibu
difficulty with his job to its physical or mental requirements.” (R. 26). Blatose does a doctor
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have “firsthand knowledge” of a claimant’s difficulties. Regardless, the claimanhdidatethat
he was “overwhelmediy his Post Office job and testified as to such at the hearing under oath.

And if the ALJ meanthatthe claimant never complained of trouble concentrating after his
retirement that statement is also wrondne Tlaimant, throughout the record, indicated that he had
trouble concentrating. During his individual psychotherapy with his clinical seoider Ms.
Fordyceand visits with NP Grace at the Yi#he claimant reported trouble concentrating in
November 201 Tbefore his alleged onset datEBgbruary 2018, March 2018, May 2018, June 2018,
and July 2018. The claimant told NP Grace in March 2018 that he had “difficulty conogfitrat
and described it as “getting ‘side tracked'tasks.” He also testified thte hearing thatis PTSD
affected his concentration and affected his ability to read because he woalddfaentration”
after reading only “a page or two.”

In his Function Report in February 2018, the claimant indicated that his depression and
PTSD synptoms caused him tme able tdpay attention for about fifteen minutes.” The VE in this
case testified that no jobs would be available for someone like the claimant if iencbolaintain
attention, concentration, or pace for periods of at least two hours at a time. (R. Bu{/the
ALJ seemed to actualkgly on the fact that the claimant could “pay attention for about fifteen
minutes” tosupporther finding that the claimant only hachild” limitations in his ability to
concentrate and pay attention.

When listing the claimant’s reported daily activities to show that the claimant \as on
“mildly” limited in his mental functioning, the ALJ twice specifically included the claimant’s
ability to “pay attention for about fifteen minutes” as support for her findBig. the claimant’'s
report that he could only pay attention for such a short amount of time actuajhsvegjainst the
ALJ’s finding of a “mild” limitation, especially given the VE’s testimony at therimggthat no
jobs would exist for someone like the claimant who could not maintain concentrationdastat |

28



two hours. The ALJ’s reliance on the claimant’s ability to concentfdteen minutego support
her “mild” limitation assesment flies in the faecof substantial evidence to support her finding.
Substantial evidence is “relevant evidence as a reasonable person would acceptads teq
support a conclusion.See Cornelius v. Sulliva@36 F.2d 1143, 1145 (11th Cir. 1998.
reasonable person would not accept the ALJ’s reliance on evidence that acpadisted the
opposite conclusion reached by the ALJ.

To confuse matters furthehe ALJs reliance on the claimant’s ability to maintain
concentration for fifteen minutes inconsistent with her statement tha claimanneverreported
any issues with his ability to concentrat@ompare(R. 18) with (R. 19, 3D Again, with the
ALJ’s conflicting statements and reliance@ndence that could support an opposite conclusion,
the court is unclear whether substantial evideaateallysupports the ALJ’s ultimate
determination to exclude from her residual functioning capacity determinayanemtal
limitation regarding the claimant’s ability to concentrate.

And the ALJ’s purported reliance on the fact that the claimant could only patiaitéor
about fifteen minutes actualyupports Dr. Estock’s opinion that the claimant has moderate
limitations in his mental functioningSee Royer v. Colvjid:13€v-1573K0B, 2015 WL 661331
(N.D. Ala. 2015) (thé/E testified that generally, an individual is required, in some capacity, to
maintain attention and concentrati@n unskilled oneandtwo-step tasks for two-hour periods to
maintain employment)Someone who can only pay attention for fifteen minutes waitlie very
leasthave a moderate limitation in his ability to concentrate or pay attention.

Dr. Estock’s opinion is the oniypedicalopinion in the record tepecificallyassess the
claimant’s mental functional limitationAlthough Dr. Estock did not examine the claimant
personally, he reviewed all of the claimant’s medical records and gave hsahpedfessional
opinion based on those record3r. Estock specifically noted that the claimant could raam

29



concentration for about two hours with all customary breaks; that he would need apacst
work environment” for “maximum concentration”; he could carry out short, simple tadks a
instructions, but would have “more difficulty with more detailed tasks and instruttans had a
“severé disorder.

But the ALJ found Dr. Estock’s opinion “unpersuasibetausdt was “not consistent with
the medical evidence.To thecontrary Dr. Estock’s opinioris consistent with thethermedical
evidencdn the recordincludingNP Grace’s diagnoses that the claimant had major depressive
disorder, recurrent andrioderaté in March, June, and July 2018. And the court notes that the
ALJ strongly favored the records from the VA to support her decision because tlaygs rec
containedengthy descriptions of the claimant’s mental condition at each appointfileatvA
records showing NP Grace’s diagnosis of major depressive disonddetaté and the claimant’s
continued reports regarding his trouble concentrating preponderatet digaiAtJ’s findingof a
“mild” limitation in the claimant’s ability to concentrate

True, Dr. Taylor'sopinion contained checked boxes that seemed confusatigchecked
boxes for “good” concentration and attention; and contained no narrative to explamalimgs.

But his letter to the Social Security Administration, written at its request, inditzéte could

not opine whether the claimant was disabled such that he could not work because ofelis limit
personal interaction with the claimant; at the time of the letter heflgdeen the claimant twice
And in his letter, Dr. Taylor did specificallstate his diagnosis of the claimant as “Major
Depressive Disordetthathe described as “serious” and indicatiegtthe claimant had complained
of “poor concentration.”

The ALJ also found that the claimant’s plan to open his Allgtate office after his
retirement was evidence that he was only mildly limited in his ability to conceriratehat the
ALJ completely failedo even mention in her opinion is that tti@imantnever carried through
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with his intentims becaushke testified that his inability to concentrate prevented him frpemimg
his ownAllstate office; he obtained all the materiaksgarding opening an office but failed to
continue because he could not concentrate. “It was a thought, bugithagpened. The
claimant testified that he wanted to continue working until he wag6@gsold, but that he was
overwhelmed with his job at the P@&3ffice, so heplanned his retirement as soon as he could
without penalty. The fact that he had intentions to work after his retirement aish®©fice does
not mean that he, in fact, could sustain &ndQr workweekwith his mental and physical
impairmentsafter his alleged onset date in December 2017.

As evidence to support her finding that the ckmrwas only mildly limited irevery area
of his mental functioning, the Aldlso stated that the claimantéports of hisnental symptoms
were “vague.” The ALJ did not explain how the claimant’s reports of his symptoms were “vague,”
or which symptoms we “vague.” To the contrary, when it examined the record in this case, the
court saw specific, not vague, reports of having “trouble concentrating on thingsseddiag
the newspaper or watching television” and “getting ‘side-tracked’ on taskstighdnoughts that
he would be better off dead; havisgecificsuicidal thoughts “about driving his car into oncoming
traffic”; having difficulty falling asleep; having nightmarabout running from dangdraving a
suicidal ideation of hurting himself with a lawnmemblade; having thoughts of driving his car off
elevated roads when travelling; and having emotional intimacy issues with his wife

True, the claimant’s records show that the clairsanental conditionmproved some in
2018 after starting Buproprion, and that he repoigedd” concentration at timesButas the
claimanttold Dr. Elrod in 2017, his depression and PTSD have symptomSiidwaand wane.”
Even after the claimant started taking Buproprion and reported some improvenwnitiheed to
report that he had trouble concentrating in July 2018. In his most recent session iartheitkec
his counselor on July 24, 2018, the claimant reported his “ongoing issue with negative tandghts
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other symptoms of depression,” and the mental statsieation section for that visit indicated
that the claimant had an anxious, frustrated, congruent mood and limited insight andrijud§o
even though he had some improvement, he still showed depression symptoms including trouble
concentrating (R. 698-700.

And the facs that the claimant looked forward to several trips, exercised to try to lose
weight and spent time with his wife do not negate his medically diagnosed Maj@sbee
Disorder and PTSD that he claims caiseuble concentratingndaffects his ability to sustain
work during a 40-hour workweek. The demands and stressors of mental functioning ankdome
in the communitydiffer from the mental stressors of working a fiuthe job. According to the
Social Security Regulations, “If you are able to use an area of mental fungtadriome or in the
community, we will not necessarily assume that you would also be able to uaeethat function
in a work setting where the demands and stressors differ from those at homeF.R&@04,
Subpart P, Appendix 1, Listing 12:00(F)(3)(c). None of those activities would requirdigntabi
concentratdor two hoursat the level necessaiy the work environmengr for fifteen minutesfor
that matterBut the fact that he didot carry tirough with his intent to try to open Afistate office
because of his inability to concentratefact the ALJ ignores and fails to discusspportghat his
limitations in his ability to concentrate are more than “mild.”

The court finds that substantial evidence in the record does not support the ALJ’s reasons
for finding that the claimant’s major depressive disorder and PTSD onliyrnitdted his ability
to concentrate and for failing to include any mental limitation regarding coatenin the
claimant’s residual functional capacity.

This court’s decision to reverse and remand this wagee Commissionatoes not
necessarily mandate remand a finding that the claimant is disabled. In one of her hypotheticals
to the VE, the ALJdncluded themental limitationgegarding concentratioespoused by Dr. Estock
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The VE testified that the claimant could not perform her past work at the Past \i@th those
mental limitations, but jobs existed at the unskille@édiumexertion lewel that the claimant could
perform. But, the ALJ ultimately found that the claimant’s physical limitationdyted medium
work and assessed his residual functional capacity at thddigtltof exertiorwith no mental
limitations So, the record atighpoint contains no evidence that any jobs exist that the claimant
could perform at the light level of exertion with any mental limitations involvingeatnation or
attention.
VIl. CONCLUSION

For the foregoing reasons, this cowil REVERSE and REMAND the decision of the
Commissioner of Social Security

The court will enter a separate order in accordance with the MemorandurrOpini

DONE and ORDERED on th5" day of September, 2020.

.-"J A
Aurm & Lo wdies
KAR©ON OWEN BOWDRE
UNITED STATESDISTRICT JUDGE
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