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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHWESTERN DIVISION

HERMITAGE INSURANCE
COMPANY,

PLAINTIFF,
Case No.: 3:10-CV-02305-MHH
V.

KBC, LLC; KENNETH BUTLER,
AND BARBARA RICKARD,

e N o M o ) N ) )

DEFENDANTS.

MEMORANDUM OPINION
Pursuant to the Declaratory Judgment Act of 1934, 28 U.S.C. 8822217,

plaintiff Hermitage Insurance Company asks the Court to determine its rights and
obligations under a commercial general liability policy that the comizaed to
deferdant KBC, LLC The policy was in effedor two consecutive years
beginningin June 1, 2006According to HermitageKBC violated the terms and
conditions of theolicy when it failed to give Hermitage timely notice of a state
court lawsuit thatlefendahBarbaraRickard filed onAugust 2, 2006 Ms. Rickard
ultimately wona $420,000 judgment against KBCthe state court actiorin this
coverage actiorklermitageasks the Coutb declare that the defendants are not

entitled tocoverage under the pojidor the state court judgmeht

1 KBC is a domestic limited liability company with its principal place of busiied.auderdale County, Alabama.
KBC is comprised of one member, Kenneth Butler, who is a residémtuoferdale County, Alabama, and a citizen
of the State of Alabma. (Doc. 1, 1 2)Ms. Rickard is citizen of the State of Alabam&o¢. 1, 1 4. Hermitage is
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This action is before the Court on Hermitage’s motion for default judgment.
(Doc. 22). The Court grants the motion because KBC violated the unambiguous
terms and conditions of the policy when it waited more than thias efore
giving Hermitage notice of Ms. Rickard’s lawsuit. In the pages that follow, the
Court explains its decision in greater detail.

BACKGROUND

Underlying State Court Lawsuit

On August 2, 2006, Ms. Rickard sued KBC and Kenneth Butler in the
Circuit Court of Lauderdale County, Alabamin Count | ofherstate court
complaint Ms. Rickardalleged that in May 2004heentered into a contraatith
KBC. In the contract{BC promised to remodel Ms. Rickard’s home for
$420,000.00. (Doc.-2, p. 3 14). KBC also promised to complete the work
within 12 monthsif no unseen problems ocdued].” (Id.). Ms. Rickard
contended that shgpheld her obligations under the contract, but KBC breached
the contract because it did not completermodeling projet by May 2005 (ld.
19 58). Ms. Rickard sought $100,000 in damages from KBC and Mr. Butler under

her claim for breach of the May 2004 contradd.)(

a Delawarecorporation with its principal place of businessithite Plains, New York (Doc. 1, 1 1).The Court
has subject matter jurisdiction overgtieclaratory judgment action because the parties are completely diverse, and
more than $75,000 is in controversy. 28 U.S.C. § 1332

2



In Count Il of herstate court complint, Ms. Rickard alleged that because of
the poomanner irwhich KBC performed the remodelipgoject,she hdto hire a
home inspection companyD@c. 1-2, p.4Y 11). The inspectors found serious
problemswith the work thaKBC performed on the housdld.). As a result,n
July 2005, Ms. Rickard entered o new contract with KBC that required KBC
to correctits previous worlkat no expense to Ms. Rickardd.(at § 12). In October
2005, KBC breached the second contract by failing to perform repairs as agreed
and by billing Ms. Rickard for labor and material&d. &t § 13). KBC removed its
workes from the job site and placed a lien on the property for the labor and
materialghat KBC used to make the repaird.). Ms. Rickard sought $100,000
in damages from KBC and Mr. Butler under her claim for breach of the July 2005
contract.

Ms. Rickard also asserted fraud claims against the state court defendants.
(Doc. 12, 11 1618, 21).

KBC and Mr. Butler answered Ms. Rickard’s complaint on September 5,
2006. More than three years lateKBC filed a notion toaddHermitage as a third
party defendant in Ms. Rickard’s lawsu{Doc. 12, p. 2. KBC alleged that if it
was liable to Ms. Rickard, it was because Hermitage “acted in Bad Faith by failing
to pay for any loss to Plaintiff from work performeglthe Defendant, KBC

Construction Co., while said Defendant was insured by Defendamjtidge
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Insurance Company, and after having received notice of said loss.” [2op. 2

1 2). The record indicates that KBC first provided Hermitage with a general
liability notice of occurrence/claim under policy number HGL 506Q68or
payment of Ms. Rickard’s claims in the underlying lawsaiDecember 1, 2009.
(Doc. 223, mp. 3,6). Thecircuit courtgrantedKBC’s motion to add Hermitage as
a thirdparty deéndant in the state court actiofboc. 12, p. 8).

On May 14, 2010, Hermitage moved to dismiss the third party complaint,
arguing that the complaint appeared to assert a claim for bad faith failure to settle
and such claims do not accrue until the underlying litigation becomes final.
Hermitage also argued that Rule 14 was not the proper mechanism by which to
bring Hermitage into the litigation because Rule 14 authorizes only the joinder of
third parties for the purpose of asserting derivative liability claims, not claims for
reimbursement, indemnity, or contribution under an insurance policy. On June 28,
2010, the circuit court granted Hermitage’s motion to dismiss in @@mence

orderbut did not state the basis for the dismigsal.

% The factsin this paragraphre taken from the state court record in the underlyingRiard
Barbara v. KBC Construction Comparyase Number CA2006-000329.00, Circuit Court of
LauderdaleCounty, Alabama. The record is available on the Alacourt website. The Court takes
judicial notice of that recordSee Horne v. PotteB92 Fed. Appx. 800, 802 (11th Cir. 2010)
(district court properly took judicial notice of documents related to the plaintié\@qus civil

action because the documents “were public records that were ‘not subject tobleadspate’
because they were ‘capable of accurate and ready determibgtiesort to sources whose
accuracy could not reasonably be questioned.”) (quoting Fed. R. Evid. 201(b); other internal
citations omitted). The Court cites to entry dates on the Alacourt case achorasy
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On August 9, 2010,feer the circuit court heard testimony and evidence
from Ms. Rickard and KBC with respect to Ms. Rickard’s state court claims, the
court entered a judgment in the amount of $420,000.00 in favor of Ms. Rickard and
against Defendant KBC on all count{®oc. 1-3). The circuit courtalso dismissd
all counts against Kenneth Butler with prejudickl.).

Procedural istory of this lawsuit

On Awgust 24, 2010, Hermitage filed templaint for a declaratory
judgment Hermitage asks the Court to decldratHermitages notobligaedto
paythe defendants insuranpeoceeds for any liability or costslated to Ms.
Rickard’sstate courtawsuit Hermitage attached as exhibits to its complaint a
copy of thegoverningHermitageinsurancepolicies, a copy of Ms. Rickard’s state
court complaint, and a copy of the state court order of judgment. (Ddd$. 1
3).

Hermitage served the defendants with copies of its commaiMpril 11,
2011. The dfendantsanswers to theomplaintwere dueon May 2, 2011. (Docs.
8-10). To date, nalefendant has answered the complaint.

Hermitage filedmotions forentry of default for each defendant on June 1,
2011, and amended the motions on July 8, 2011. (De&s11The Clerk of

Court entered defaults agaimstch defendant on July 20, 2011. (Docsl&p



On April 23, 2013, Hermitage filed the instant motfondefault judgmenalong
with three evidentiary exhibits. (Docs.-22h. 223).
DISCUSSION
Federal Rule of Civil ProceduB(a) provides that[w Jhen a party against
whom a judgment for affirmative relief is sought has failed to plead or otherwise
defend, and that failure is shown by affidavit or otherwiise clerk must enter the
party’s default.” Hermitage filed motions for entry of defaultiagathe
defendanteccompanied bproofs of service andffidavits. (Docs11-15). The
Clerk entereddefaults agiast the defendantzn July 20, 2011(Docs. 1618).
Theentries of default do ndity themselvesvarrantan entry of default
judgment. Rther,there must be a sufficient basis in thegalings for the
judgment. Khufu El v. Platinum Home Mortgage Servs., |A@0 Fed. Appx. 306,
307 (11th Cir. 2012(citing Nishimatsu Constr. Co v. Houston Nl&ank 515
F.2d 1200, 1206 (5th Cir. 1975) To decide whether there is a sufficient basis for
an entry of default judgmertte Court must review the complaint and its
underlying merits.See Stegeman v. George®0 Fed. App. 320, 323 (11th Cir.
2008) (citation omitted) Although“a defaulted defendant is deemed to admit the

plaintiff’ s well-pleaded allegations of fatflyco Fire & Sec., LLC v. Alcoce?18

% In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir.1981) (en baths),EleventtCircuit adopted as
binding precedent all decisiottgatthe former Fifth Circuitssued before thelose of business on September 30,
1981.
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Fed. Ap. 860, 863 (11th Cir. 2007bhe Court has “an obligation to assure that
there is a legitimate basis” for the judgmeAnheuseBusch, Inc. v. Philpo817
F.3d 1264, 1266 (11th Ci2007).

Hermitageasksthe Courtfor declaratory reliepursuanto the Declaratory
Judgment Act. Under the Ad,court ‘maydeclare the rights and other legal
relations of any interested party seeksuch declaration.” 28 U.S.C. § 2201t is
well established that district courts have exceptionally broad discretion in deciding
whether to issue a declaratory judgment, and the remedy is not oblig&twell
v. Alabama Power Cp747 F.3d 1275, 1280 (11th Cir. 201diXxing Wilton v.

Seven Falls Cp515 U.S. 277, 2888 (1995). As the Supreme Court has
explained, “[s]ince its inception, the Declaratory Judgment Act has been
understood to confer on federal courts unique and substantial disonatieciding
whether to declare the rights of litigaritdVilton, 515 U.S. at 28@7. Thus, [i] n

the declaratory judgment context, the normal principle that federal courts should
adjudicate claims within their jurisdiction yields to considerations actprality

ard wise judicial administratioh. Id. at 288. Here, theCourt see$0

“considerations of practicality and wise judicial administratieuich as an

ongoing state court proceeding, that would keep the Court from issuing a

declaration in this@se



As explained in more detail belowedause KBC failed to give Hermitage
timely notice of Ms. Rickard’s underlying lawsuigtCourt finds thaHermitage
has establishedhat it is entitled to a default judgment agathst defendantfor a
declarabry judgment undethe Federal Declarary Judgment Ac28 U.S.C. §
2201, et seq

Defendants’ Delay in Notifying Hermitage was Unreasonable

Hermitage argues that it is entitled to a declaration of no obligation to pay
the defendants proceeds under&8insurance policy with Hermitage because
KBC failed to give timely notice of the underlying occurrences and state lawsuit,
which violated the requirements of the policy.

Ms. Rickardfiled the underlying action on August 2, 20@&d Ms.

Rickard’s complaint was served on KBC and Mr. Butler on August 4,.2(I0éc.
22-1). KBC and Mr. Butleansweredhe complainbn September 5, 2006Doc.
22-2). KBC did not inform Hermitage of Ms. Rickard’s claims um#cember 1,
2009 (Doc. 223, p. §.

Underthe plicy, “[i]f a claim is made or ‘suit’ is brought against any
insured,” the insured must: “(1) Immediately record the specifics of the claim or
‘suit’ and the date received; and (2) Notify [Hermitage] as soon as practicable.”
(Doc. 11, p.18). KBC thereforewasobligatedto notify Hermitagein writing “as

soon as practicableifter it became aware of Ms. Rickarglsit against it.(Id.).
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The policyalso required any involved insured tmfnediately” sendHermitage
copies of “any demands, noticesimmonses, or legal papers received in
connetion with the claim or suit. (Id.). On these fact$jermitage argues thdie
defendantstelay of three years and three months befotéying Hermitageof
Ms. Rickard’'slawsuitwas unreasonable as a matielaw and warrarga
declaration that the defendaat®deniedcoverage under the policyDoc. 2, 1Y
20-21).

In Alabama, an insured mustroply with the notice requirements in an
insurance policyasa condition precedent to recovergee Pharr v. Cont'l Cas.
Co, 429 So2d 1018, 1019 (Alal983). Failure of the insured to comply with
notice requirements relieves the insurer of liabillReeves v. State Farm Fire &
Cas. C0.539 So2d 252, 254 (Alal1989) (citations omitted)If the facts a&
undisputed, and the insured does not show justificébiotihe protracted delay,
thenthe Court may find the delay unreasonable as a matter oflleavelers
Indem. Co. of Conn. v. MilleB6 So0.3d 338, 34344 (Ala.2011) Thus, if
Hermitage can edbiish an unreasonable delay, it is released from its obligations
under the insurance contract.

The Alabama Supreme Court lamsistentlyconstrued the terms “as soon
as practicable” and “immediatelyi insurance policie® require that notice be

given “within a reasonable time in view of all the facts and circumstances of the
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case.”S. Guar. Ins. Co. v. Thomd334 So2d 879, 882 (Alal976) (citations and
internal quotation marks omitted).he only ficts and circumstances tlaatourt
may consideto decidewhether a delay in giving notice to an insurer was
reasonable are (1) the length of the delay and (2) the reasons for theldl&lay.
Fid. & Guar. Co. v. Baldwin County Home Builders Ags770 So2d 72, 75
(Ala. 2000) (citation omitted) Prejudce to the insurer from any such delay is
immaterial. 1d.

KBC waited over three years befataotified Hermitage of Ms. Rickard’s
complaint. Absentjustification, adelay of three years is unreasonable as a matter
of law. Indeed, the Alabama Supremet has stated that a delay of five months
“Is sufficiently protracted as to require the insured to offer evidence of a reasonable
excuse for the deldyNationwide Mut. Fire Ins. Co. v. Estate of Filé® So. 3d
533, 536 (Ala. 2008)Numerous courts lva held as a matter of law thatich
shorterdelaysthan KBC's threeyear delay were unreasonable as a mattEvaf
Seee.qg.,Pharr v. Cont’l Cas Co,, 429 So2d 1018 (Alal1983) eight month delay
unreasonable as a matter of la@)(Guarantylns. Ca v. Thomas334 So2d 879
(Ala. 1976) 6ix month delay unreasonable as a matter of |@wirell v.

Fireman’s Fund Ins. Cp529 So2d 1006 (Alal1984) (one year delay

unreasonable as a matter of law)
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Thedefendants haverovidedno evidence oexcusdor thar delay In fact,
they have noappearedr made any filings in this casébsent any effort by KBC
and Mr. Butler to defend the claim against them, on the record before it, the Court
findsthatKBC's delay of over three years was unreasonab&éEmatter of law

The Court finds that KBC breached the insurance policy by failing to give
timely notice of thainderlying stateourt lawsuit andhus declares thatermitage
has no obligation to pagny defendaniinder the policy with regard to thatwsuit.
See e.g., Nationwigd0 So2d at 536’

CONCLUSION

For the reasons discussed above, the Court GRANTS Hermitage’s motion
for default judgment on its complaint for declaratory relieThe Court will enter
a separate judgment in favor of Hetagye

DONE andORDERED this 7" day of August, 2014

Wadito S Hosod

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE

* The fact thaMs. Rickard would be a judgment creditor if she attempted to recover under the
policy makes no difference; she is barred by KBC’s unreasonable teMationwide an

insured’s judgment creditor brought an action against the insurer, Nationwide, tb tadle
judgment. The Alabama Supreme Court held that the insured’s five-month delay in providing
Nationwide notice of the occurrence breached the homeowner’s policy provision gattl bar
recovery by the judgment creditalationwide 10 So. 2d at 536.

® Hermitage asserts numerous grounds on which the Courtdeciare that the defendants are
not entitled to proceeds under the insurance polBgcause th€ourt bases its decision on
unreasonable delay, it will not reach the other grounds.
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