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MEMORANDUM OPINION AND ORDER*

In this employment action, plaintiff Jody Liskgserts that defendant Tarkett
Alabama, Inc., committed several violations of the Amegedth Disabilities Act,
42 U.S.C. 8 1210%t seq.in the course of revoking his conditional jotber. He
brings four ADA claims against Tarkett: (1) disability discrimination; (2) unlawfu
medical inquiry; (3) failure to accommodate; and (4) retaliation.

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Tarkett has
moved for summary jugiment on all of Mr. Lisby’s claimsecause, according to the
company, no genuine issues of material fact exist as to any of his claims, and Tarkett

is entitled to judgment as a matter of laWarkett asserts that it lawfully revoked

! The Court is issuing this opinion during a declared national emergency concerning -@@VID
To enable parties to pursue their rights during this emergency, the Court is continuiagkits w
For information about the timing of appeafdease review thénformation providedin the
conclusion of this opinion. The Court is including this procedural information in each opinion that
it issues during the national emergency. The Court expresses no views about psseesaior
appeal related to this opinion or about the ripeness of any potential issue for appeal.
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Mr. Lisby’s job offer because a physician determined that he could not safely
perform the job while taking his prescribed methadone. For the reasons stated in
this memorandum opinion, th€ourt will deny Tarkett's motion for summary
judgment.

l. Summary Judgment Standard

“The court shall grant summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” FED. R.Civ. P.56(a). To demonstrate that thera igenuine dispute
as to a material fact that precludes summary judgment, a party opposing a motion
for summary judgment must cite “to particular parts of materials in the record,
including depositions, documents, electronically stored information, affidavits or
declarations, stipulains (including those made for purposes of the motion only),
admissions, interrogatory answers, or other materi&sp. R. Civ. P.56(c)(1)(A).

When considering a summary judgment motion, a district court must view the
evidence in the record and draw reasonable inferences in the light most favorable to
the nommoving party.Asalde v. First Class Parking Sys. LL898 F.3d 1136, 1138
(11th Cir. 2018). “The court need consider only the cited materials, but it may
consider other materials in the record®D. R. Civ. P. 56(c)(3). Accordingly, the
Court presents the summary judgment evidence in the light most favorable to Mr.

Lisby and draws all inferences in his favor.



1. Background

Tarkett makes laminate and vinyl flooring in Florence, Alabamaeanmuoys
approximately 385 employees. (Doc-58, p. 20, tp. 73).

Mr. Lisby has ADHD, severe anxiety, and chronic lower back pain. (Dec. 60
15, pp. 12,91 3-5). For several years, under a doctor's caeghas taken Adderall
to manage his ADHD, benz@hiepines to manage his anxiety, and methadone to
treat his pain. (Doc. 580, p. 17, tpp. 667; Doc. 6015, pp. £2, 11 3-5).

Before Mr. Lisby applied for a job at Tarkett, he operated heavy machinery,
drove trucks and handled dangerous chemicalsLfauderdale County(Doc. 6G
15, p. 3, 16). He took Adderall and methadone during his employment with
Lauderdale County. (Doc. 81, pp. 6663; Doc. 6015, p. 3, 6). The methadone
did not impair him. (Doc. 645, p. 3, 6). He hadwork-related tuck accidents in
July 2012 and February 201@oc. 5310, pp. 8, 10, tpp. 27, 36). He tested positive
for prescribed amphetaminéex each accident. (Doc. 83, pp. 6663). Dr.Gary
Daniel, an occupationagbhysician, noted a safety concern aboutlNgby’s driving
a truck for Lauderdale County after the 2012 accident, in part because of brsLis
history of taking prescribed methadone. (Doc65p. 3, 1 6.a, 6.c)Dr. Daniel
and Dr. McMurry, anothepccupationalphysician, expressed a similaoncern
about Mr. Lisby after the 2013 accidenDog. 536, p. 3 116.b, 6.9.

Lauderdale County fired Mr. Lisby in June 2013. (Doc183p. 13,pp. 47—



48). Mr. Lisby filed an EEOC charge alleging discrimination against Lauderdale
Countythat involved Dr. Daniel. (Doc.-1, p. 1; Doc. 5310, pp. 2627, tpp.97—

98, 100-02). At his deposition, Mr. Lisby described his EEOC charge against
Lauderdale County as a “discrimination charge against [Dr. Daniel].” (Det053

p. 27, tp. 101).

Mr. Lisby then worked for Freight Car as a welderklift driver, and truck
driver. (Doc. 5310, p. 14, tpp. 4%1; Doc. 6015, p. 3, 17). He took methadone
during his employment at Freight Car. (Doc-¥H) p. 3, 7). Freight Car had no
issue withhim taking methadone. (Doc.4®, p. 3, 17).

In May 2015, Mr. Lisby talked with Lori Burchell, Tarkett’'s human resources
generalistabout a newly created positian Tarkettcalled a cycle counter. (Doc.
5310, p. 17, tp. 61).Ms. Burchell told Mr. Lisby that the cycle counter position
was an inventory control position and would involve physically countinghiowe
and entering counts in a computeRo¢. 5310, p. 17, tp. B). Mr. Lisby does not
recall Ms. Burchell’s telling him that he would 8aving a forklift, climbingladders
or stairs, or riding in a bucket affixed to a forkliffDoc. 5310, p. 17, tpp. 6564).
Tarkettoffered Mr. Lisby the cycle counter position conditionedmupim passing
a drug test and physical examination. (D&:19, p. 16, tp. 59).

Mr. Lisby asked Ms. Burchell if he could visit a doctor other than Dr. Daniel

for his preemployment drug test and physloatause he “may have trouble” with



Dr. Daniel. (Doc. 5310, pp. 20, 27, tpp. /35, 10:02). Mr. Lisby told M.
Burchell that he had an “ongoing dispute” with Dr. Daniel concerning
discriminatior—something “pending . . . like an investigatienthat could causa
“future problem,” havélegal ramification[s],” and “could judge negatively towards
[Mr. Lisby].” (Doc. 5310, pp. 20, 27, tpp. /35, 10102). Though he did not use
the words “charge” or “lawsuit,” Mr. Lisby was referring to his EEOC charge filed
against Lauderdale County in which he asgskdisability discrimination against Dr.
Daniel. (Doc. 5310, p. 27, tp. 101). Mr. Lisby volunteered to pay for an
examination conducted by a different doctor. (Docl63p. 20, tp. 74). Ms.
Burchell responded that she did not see any problem with Mr. Lisby seeing another
doctor, butsaidthat she wald have to find out. (Doc. 580, p. 20, tp. 74).
Neverthelesspn May 13, 2015, Mr. Lisby went to Dr. Daniel’s office for his
preemployment drug test and physical. (DoelB3p. 19, tpp. #r2; Doc. 5310,
pp. 6869). Dr. Daniel's nurse practitioneSharron Boatwright, conductetie
physicaland collected a urine sample for the drug. t¢Boc. 5310, p. 19, tpp. 70
72; Doc. 5310, pp. 6869).
That day, Tarkett human resources faxed to Dr. Daniel's office a job
description for the cycle counter position. (Doc:Hd. 14, tp. 52; Doc. 530, p.
65). Thejob descriptioristed the following as “job duties” for the cycle counter

position:“counting all material plantwide* conduct[ing] cycle counts plantwite



and“[ completing] data entry in (SARystem.” (Doc. 530, p. 65) (capitalization
omitted). The job description listed the following as “job requirements” for the cycle
counter position: knowing “Excel and [being] computer literatdfeing “very
organized; “maintainf[ing] good attendante‘lift[ing] 65+ pounds” “climbl[ing]
stairs on a regular basjs’bend[ing] or stoop[ing] on a regular basisivork[ing]

from heights} “work[ing] in a northeated[,] norair conditioned environment for at
least 8 hours a dayand “work[ing] for long peods on concrete floors (Doc. 53

10, p. 65) (capitalization omitted}.he job description did not mention forklift work.

On May 17, 2015, Dr. Daniel received the results of Mr. Lisby’s drug test.
(Doc. 5310, p. 70). Mr. Lisby tested positive forshprescribed amphetamine
(Adderall) and methadone. (Doc.--38, p. 70).Dr. Daniel’s office informed Tarkett
that Mr. Lisby passed his drug test. (Doc43p. 12-13, tpp. 4342, 47). So Ms.
Burchell called Mr. Lisby and told him to attend orientation for the cycle counter
position on May 19, 2015. (Doc. 88 p. 13, tp. 46).

Mr. Lisby attended orientation for the cycle counpesition on May 19,
2015. (Doc. 5310, p. 19, tpp. 772). That day, Ms. Burchell faxed to Dr. Daniel’s
office a cycle counter job description that was different from the one faxad to
office on May 13, 2015. (Doc. 531, p. 15, tp. 55; Doc. 602, p. 1). For the most
part, this second job description listed similar duties as the first job description. But

the second job description, unlike the first, includeging a forklift, and did not



include climbing stairs or working from heightéDoc. 6012, p. 1). Mr. Lisby is
not aware of being shown either job description. (Doel®3p. 16, tp. 58).

After Ms. Burchell faxed him the new job descripti@r, Daniel called Ms.
Burchell and told her that Mr. Lisby could not safely perform the cycle counter
position because of the positiori'safety sensitive dugs” (Doc. 536, p. 5, 113).

Dr. Daniel believed that Mr. Lisby could not safely work from heights or operate a
forklift becauseof the effects of methadonéDoc. 536, pp. 45, 111; Doc. 537,

pp. 13,18,22, 26, 3233, tpp.48, 6667,81, 83, 97100, 124-25). Dr. Danielsent

a form to Tarkett on which he marked that Mr. Lisby “[d]oes not meet the physical
requirements listed in the job description” because, in Dr. Daniel’'s opinion, Mr.
Lisby could not perform “safety sensitive work.” (Doc-63n 8).

After the phone call from Dr. Daniel, Ms. Burchell went to pull Mr. Lisby out
of orientation. Mr. Lisby testified that Ms. Burchelent into theorientationroom
and told him in a “medium talk” in front of several others that Dr. Daniel would not
permit him to work because he tested positive for amphetamines and methadone.
(Doc. 5310, pp. 20, 27, tpp. 73, 1623). Ms. Burchell testified that Mr. Lisby then
told her that heéhought that Dr. Dael was biased against him because tineyg a
previous litigation history with each other.” (Doc-83p. 17, tp. 64)She told him
that Tarkett would set up a second drug screen with another vendor. (BH@.53

18, tpp. 6566). A seconddrug scrennever occurred.(SeeDoc. 534, pp. 910,



tpp. 32-33).

Tarkett withdrew Mr. Lisby’s job offer. (Doc. 580, p. 27~28, tpp. 103
05).

On August 26, 2015, Mr. Lisby filed an EEOC charge alleging disability
discrimination and retaliation against Tarketoc. 11, p. 1). On September 20,
2016, the EEOC issued Mr. Lisby a notice of his right to sue. (B2cpll). This
lawsuit followed.

Mr. Lisby asserts that Tarkett failed to hire him because chcmnal or
perceived disabilityused his medicahformationin a maner inconsistent with the
ADA; failedto interact with him when he sought an accommoddiiorequesting
an evaluation from a doctor other than Dr. Dgraeld retaliated against him for
alleging disability discrimination against Dr. @al in his prior EEOC chargded
against Lauderdale CountyDoc. 20, pp.69; seeDoc. 62, pp. 1428).

[11.  Analysis

A. Disability Discrimination

Mr. Lisby asserts that Tarkett failed to hire him because of an actual or
perceiveddisability in violation of the ADA. The ADA prohibits employers from
discriminating“against a qualified individual on the basis of a disability” in any of
the “terms, conditions, [or] privileges of employment.” 42 U.S.C. § 12114(a).

cases alleging dability discrimination, courts apply the burdgmfting analysis



establishedn McDonnell Douglas Corp. v. Greed11 U.S. 7921973). Earl v.
Mervyns, Ing.207 F.3d 1361, 1365 (11th Cir. 2060)

Pursuant to this frameworg,plaintiff first must esiblish aprima faciecase
of disability discrimination.Mazzeo v. Color Resolutions’lInt_.LC, 746 F.3d 1264,
1268 (11th Cir. 2014) Theprima faciecase requires proof of three elements: (1)
that the plaintiff “had a disabilitywhen he suffered an “adverse employment
action” (2) “he was a qualified individualand(3) “he was subjected to unlawful
discrimination because of his disabilityMazze¢ 746 F.3dcat 1268 If the plaintiff
satisfies higprima faciecase, then the Ibden shifts to the defendant to articulate a
legitimate nondiscriminatory reason for the adverse employment decision.
Cleveland v. Home Shopping Network, Ji369 F.3d 1189, 1193 (11th Cir. 2004)
And then the burden shifts back to the plaintiff to destiate that the defendant’s
articulated reason is pretext for disability discriminatidbleveland 369 F.3dat
1193 The plaintiff succeeds at this step by showing that the defendant’s articulated
reason is “unworthy of credenceCleveland 369 F.3cat 1193

The ADA defines “disability” ag1) “a physical or mental impairment that
substantially limits one or more major life activitiedant] individual’; (2) “a record

of such an impairmetfitor (3) “being regarded as having such an impairtihh 42

2 McDonnell Douglasburdenshifting does not apply to ADA discrimination claims based on a
failure to provide a reasonable accommodatidolly v. Clairson Indus., L.L.C492 F.3d 1247,
1262 (11th Cir. 2007). So the Court will address separately Mr. Lisby’s claim that tTarket
unlawfully discriminated against him by failing to reasonably accommodate hislitiysabi

9



U.S.C. 812102(1). The ADA provides that “major life activities include, batrast
limited to, caring for oneself, performing manual tasks, seeing, hearing, eating,
sleeping, walking, standing, lifting, bending, speaking, breathing, leareading,
concentrating, thinking, communicating, and working2 U.S.C.§ 12102(2)(A).

The ADA provides also that an individual is “regarded as” having a disdbilitye
individual establishes that he or she has been subjected to an action prahnitéed

this chapter because of an actual or perceived physical or mental impairment whether
or not the impairment limits or is perceived to limit a major life activig2 U.S.C.
§12102(3)(A). But an individual cannot be “regarded as” disabled based on
“transitory or minor” impairment, which the ADA defines an“impairment with

an actual or expected duration of 6 months or1e42.U.S.C. §12102(3)(B).

Under the second element of tpema facie case, he ADA defines a
“qualified individual” as ‘an individual who, with or without reasonable
accommodation, can perform the essential functions of the employment position that
such individual holds or desirés42 U.S.C. §12111(8).

Under the third element of therima facie case, the ADAlists severh
examples of what constitutes proof that an individual “was subjected to unlawful
discrimination because of his disabilitySee42 U.S.C. 812112(b). Relevant to
Mr. Lisby’s disability discrimination claim, the ADA defines as disi&pil

discrimination “limiting, segregating, or classifying a job applicant or employee in

10



a way that adversely affects the opportunities or status of such applicant or employee
because of the disability of such applicant or empldyd2 U.S.C. 812112(b)(1).

Here, under the first element of Mr. Lisby’srima faciecase,a genuine
dispute of materiafact exists as to whethdre has an actual disability under the
ADA. Mr. Lisby suffers from ADHD, severe anxiety, and chronic lower back pain.
Mr. Lisby and hiswife testified that, without medication, his ADHD renders him
unable to focus and makes it difficult to communicate his thoughts. (Ddel,G
1, 13; Doc. 6615, p. 1, B). They both testified that his anxiety causes obsessive
thoughts, rambling, figeting, sleeping problems, and panic attacks; he has panic
attacks at least once a week. (Doc1@0p. 2, #; Doc. 6015, p. 2, ¥). Dr. Daniel
assumed that Mr. Lisby’'s anxiety was “rather severe” because it caused panic
attacks. (Doc. 53, p. 10tp. 36). Mr. Lisby and his wife testified that his chronic
lower back pain prevents him from standing or sitting in the same position for long
periods of time, engaging in physical activity, and sleeping comfortably. (Doc. 60
14, p. 2, 16; Doc. 6015, pp. 2-3, 15). Mr. Lisby was taking methadomnegularly
to manage his back painDoc. 537, p. 31, tpp. 11:819)23 This evidence could
support a reasonable inference that Mr. Lisby’s ADHD, severe anxiety, and chronic

lower back paireach limitsone or nore of his major life activities, and therefore

3 Dr. Daniel testified that taking loAgrm methadone is “a little overkill” for treating chronic pain
that generallymethadone is not used as a ldagnm painkiller and that doctors generally prescribe
opioids only on an acute, shaerm basis. (Dob3-7, p. 31, tpp. 118-19).

11



creates a genuine dispute of material fact as to whether he has an actual disability.
Even if Mr. Lisby did not have an actual disability, he stitbuld satisfy the
first element of hiprima faciecase becauseggnuine dispute of materict exists
as to whether Tarkett regarded Mr. Lisbyhasing a disability As stated above, an
individual can state @rima faciecase of discrimination based on a perceived
disability regardless of wheth#re disabilitylimits or is perceived to limit a major
life activity. See42 U.S.C. 812102(3)(A). HereDr. Danielknew that Mr. Lisby
was taking prescribed amphetamine and methadone. (Dé¢cpp34-5, 911; Doc.
5310, p.23, tpp. 85-86). Mr. Lisby reported to Dr. Daniel's nurse practitioner that
he took prescribed Adderall for ADD, Klonopin for panic attacks, and methadone
for back pain. (Doc. 58, pp. 34, 11 9.c, 9.dDoc. 5310, p. 68). Tarkett relied
only on information from Dr. Daniel. And Mr. Lisby testified that Ms. Burchell told
him that his drug test revealed amphetamine and methadone. (B4, 2320, tp.
73). A reasonabljury could infer from this evidence that Tarkp#rceived Mr.
Lisby to haveunderlying disabling conditions thaequired him to take those
medicines.
In arguing that no genuine dispute of material fact exists, Tarkett incgrrectl
statesthat Mr. Lisby relies on the side effects of methadone asriysactual or
perceived disability. §eeDoc. 55, p. 14)“Even if his medication were uniquely

necessary, his impairment cangaotlify because it is transitoryisby’s claim here

12



Is not based on some perceivddability for which he takes medication and is not
based on perceiveatldiction; it is based on the medicat®iransitory effects when
taken as prescribégl.(citations and emphasis omitted). But Mr. Lisby does not
allege actual or perceived disability basedl onthe side effects of his medication;
he alleges actual disability based on ADHD, severe anxiety, and chronic lower back
pain, and perceived disability based on impairments requiring amphetamine and
methadone.

Even so, a reasona&jury could find that, bagskon Dr. Daniel’'s opinion of
Mr. Lisby’s impairments caused by methad@weh impairments are not “transitory
and minoy” and therefore may constitute a perceived disability. Dr. Daniel testified
that longterm opioid use could cause impaired motor skills, response time, and
cognitive functioning, anthatthe severity of impairments could fluctuate day
day based on factors like sleep, food, and other medicines. (D@c¢pp3 24, 26,
tpp. 9192, 99). And the fact that Dr. Daniel recommeatth totaland immediate
restriction of safetyensitive work, as opposed to a temporary restriction, supports
a reasonable inference that Dr. Daniel considered methadone impairnientoto
minor and nortransitory. So Tarkett's perception of the impairmentdofLisby’s
methadone useould be a perceived disability under the ADA.

Under the second elementMdf. Lisby’s prima faciecase,Tarkett contends

that hewas nota “qualified individual” under the ADAecausde posed direct

13



threat to his and othersafety as a cycle counterSgeDoc. 55, pp. 1921). An
individual who ‘poségs] a direct threat to the health or safety of other individuals in
the workplacgis not a qualified individual under the ADA. 42 U.S.C13113(b);
see Waddell v. Valley Forge Dental Assocs.,, 1B¢6 F.3d 1275, 1284 (11th Cir.
2001) (*Waddell, because he is infected with the fatal, contagious disease of HIV,
is a direct threat to his workplace, and therefore not a qualified individual under the
ADA.”). The ADA definesa “direct threat” as “asignificant risk to the health or
safety of others that cannot be eliminated by reasonable accommdddfidn.S.C.
§12111(3). An employer must decide whether an employee poses a direct threat
“based on a reasonable medical judgment that relies on the most current medical
knowledge and/or the best available objective evidéraog] upon an expressly
‘individualized assessment of the indival s present ability to safely perform the
essential functions of the jolreached after considering, among other things, the
imminence of the risk and the severity of the harm portehdedevron U.S.A. Inc.
v. Echazabal536 U.S. 73, 862002)(quoting 29 CFR § 1630.2())

Here, evidene contradics Tarkett’'sargumenthat Mr. Lisby posed a direct
threat as a cycle counter. Tarkett reached its decision based only on Dr. Daniel's
opinion. But Dr. Daniel did not examine Mr. Lisby or investigate whedWreLisby

actually exhibited impairments from taking methadone. Instead, Dr. Daniel opined

that Mr. Lisby was a safety ridkecause Dr. Danigjenerally considered dtbng-

14



term opiate users to pose an increased risk of injury. (Det, p. 1314, 18-19,

tpp. 4849, 6667, 69-70). So a reasonable jury could doubt that Tarkett relied on
the “best available objective evidence” or andividualized assessment f¥r.
Lisby’s] present ability to safely perform the essential functions of[tkele
counter] jol3 in deciding that he posed a direct threaee29 CFR § 1630.2(rL.owe

v. Alabama Power Cp.244 F.3d 1305, 1309 (11th Cir. 200(finding that
“particularized factssing the best available objective evidence as required by the
regulations did not support that an employee posed a direct threat because the
employer elied in part on a doctor'sassumption that all double amputees have the
same limitations,” the doctadid not assess the employee’s “actual capabilities
through a physical examination or functionality fesind conducted only a
“cursory’ examination of the employee”).

On the other hand, Mr. Lisby’s evidence shows that he was qualified for the
cycle coungr position and did not pose a direct threat. He had performed duties
similar tgq and some morkazardous tharnhose of a cycle counter at his previous
jobs for several years while taking methadahe methadone did not impair him
(SeeDoc. 6015, p.3, 116—7. So a genuine dispute of materfatt exists as to
whetherMr. Lisby posed a direct threahdwhether havas a qualified individual

under the ADA.

Mr. Lisby rounds out hiprima faciecase with evidence that Tarkett subjected

15



him to discrimiration because of his actual or perceived disability. Tarkett revoked
Mr. Lisby’s job offer only because of Dr. Daniel’s opinioDr. Daniel based his
opinion on the effects of methadone, which, as explained above, could be a perceived
disability. Evidence supports a reasonable inference that Tarkett knew of Mr.
Lisby’s actual disabilities (ADHD, seveanxiety, and chronic lower back pain) and
perceived disabilities (conditions requirinddderall and methadone, and
impairments from méadone).(SeeDoc. 536, pp. 35, 119.c, 9.d, 11; Doc. 530,

pp. 20, 23, tpp. 73, 886). And TarkettpreventedMr. Lisby from working
immediately after receiving Dr. Daniel’s opinion. So a genuine dispute of material
factexistsas to whethefarkettdiscriminated against Mr. Lisby because of an actual
or perceived disability, and Mr. Lisby hastablishe@prima faciecase of disability
discrimination.

The burden now sfts to Tarkett to give a legitimate nondiscriminatory reason
for failing to hireMr. Lisby. The company haxplainedthat it failed to hire him
because Dr. Danishidthat Mr. Lisby could not perform safety sensitive work.

The burden now shifts back to Mr. Lisbyitentify a genuine dispute as to
whether Tarkett's explanation fdailing to hire him is pretext for disability
discrimination. His evidence of suspicious circumstances surrounding Tarkett's
decisionsupports a reasonable inference of pretd4s. Burchell testified that Dr.

Daniel’s office told her that Mr. Lisby pass his drug test and was cleared to work

16



based on the first cycle counter job description sent to Dr. Daniel’s office. (Doc. 53
4, pp. 1213, tpp. 442, 47). That job description included “able to work from
heights.” (Doc. 5410, p. 65). But, for rea®ns not clear from the recqrdarkett

then provided Dr. Daniel a second job description that, unlike the first job
description, included forklift work, which may reasonably be considered more
hazardous (Doc. 534, p. 15, tp. 55; Doc. 602, p. 1). The same day that he
received the second job description, Dr. Daniel opined beatause Mr. Lisby’s
long-term nethadone use impacted his (Mr. Lisby’s) ability to “work at heights and
operat[e] [] vehicles on the jobvir. Lisby could noperform theCycle Counter job.
(Doc. 536, p. 4). So a reasonable jury could find suspicious Tarkett's sending Dr.
Daniel the second job descriptioAlso, Tarkett sent Mr. Lisby to Dr. Daniel for his
drug test and physical even thoulyh. Lisby told Ms. Burchell that he and Dr.
Daniel had a history involving discrimination. And Dr. Daniel recommended a total
prohibition on performing safety sensitive work without assessing Mr. Lisby’'s
individualized impairments. A reasonable jury could find that this evidente cas
doubton Tarkett's explanation for terminating Mr. Lisby. Bo. Lisby has shown

a genuine dispute of material fact as to pretext, and the Court will deny summary
judgment orhis disability discrimination claim.

B. Unlawful Medical Inquiry

Mr. Lisby brings an unlawful medical inquiry claim against Tarkett under the

17



ADA. He contends thafTarkett violated the ADA by‘using [his] medical
information in a manner inconsistent with the ADA and regulations.” (Doc. 20, p.
7, 147).

The ADA provides a private right of action farviolation of the Act's
preemployment medical examination rulesHarrison v. Benchmark Elecs.
Huntsville, Inc, 593 F.3d 1206, 1213 (11th Cir. 2010). One of these rules is that an
employer ‘may condition an offer of employment on tlesults ofa preemployment
medical]examination, if. . . informationobtained regarding the medical condition
or history of the applicant is. .treated as a confidential medical record, except that
. . .supervisors and managers may be informed regarding necessary restrictions on
the work or duties of the employee .” 42 U.S.C. 82112(d)(3)(B)(i).

Mr. Lisby contends that Tarkett violated this confidentiality téeause he
asserts thatls. Burchell communicated the results of his drug test in the presence
of others (Doc. 62, p. 7, 17)% He testified that Ms. Burchell told him in a

“medium talk” in front of several nesupervisor employees at the orientation that

“n his second amended complaint, Mr. Listlsoalleged that “medical information obtained by
defendants was improperly used to screen out plaintiff, and the criteria applie@bgates was

not jobrelated and consistemntith business necessity.” (Doc. 20, p. 46f. By omitting this
allegation from his brief in response to Tarkett's motion for summary judgment, he has adandone
this aspect of his unlawful medical inquiry clairBee Cole v. Owners Ins. C826 F. Supp. 3d
1307, 1329 (N.D. Ala. 2018)[G]rounds alleged in a complaint, but ignored at summary judgment
are abandoned[Resolution Trust Corp. v. Dunmar Corg3 F.3d 587, 599 (11th Cir. 1995)].
The court finds that the Coles abandoned any suppressidac@tbased fraud theory by failing

to advance a relevant argument in response to Owners’s motion for summary juddeigrit. [
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Dr. Daniel would not permit him to work because he tested pesifor
amphetamines-she may have said “methamphetamireahd methadone. (Doc.
53-10, pp. 20, 27, tpp. 73, 1823)°> On the other hand, Ms. Burchell testified that
she pulled Mr. Lisby out of the orientation room, shut the door to the room behind
them, andcommunicated with him in the hallway whemebodycould overhear
them (Doc. 534, p. 17, tpp. 6364). The alternative versions of this event create
genuine dispute of material fact as to whether Ms. Burchell breached the
confidentiality of theresuls of Mr. Lisby’s drug test.

Tarkett contends that Mr. Lisby’s medical inquiry claim nevertheless fails
because, according to the compdamghas no evidence of damages that he suffered
as a result of any breach of confidentiality. (Doc. 55, pp22R But Mr. Lisby has
evidence that he suffered emotional distress from the breach, and emotional damages
can support a medical inquiry clairBeeRussell v. City of Mobile Police Dép552
Fed Appx 905, 907 (11th Cir. 2014jciting Harrison v. Benchmark Elecs.
Huntsville, Inc, 593 F.3d 1206, 12147 (11th Cir2010). Mr. Lisby testified that,
after Tarkett revoked his job offer, his neighbor asked him if he took drugs; a former

Tarkett employee worked for that neighbor. (Doc183p. 32, tp. 123)Several

S Tarkett contends that the Court cannot condiaisitestimony on summary judgment becaiise
is hearsay. (Doc. 55, pp.-223). But a district courtnay consider summary judgment evidence
that may be reduced to admissible form at tridlacuba v. Deboerl193 F.3d 1316, 1323 (11th
Cir. 1999). Mr. Lisby may avoid a hearsay objection at trial by callingBischell as a witness,
so the Court will consider Mr. Lisby’s testimony.
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Tarkett employees that live in Mr. Lisby’s neighborhood now know that he took
drugs. (Doc. 530, p. 32, tp. 122). Heow feels stigmatized for using methadone
(Doc. 5310, p. 32, tp. 123Doc. 6015, p. 2, 6). The stigma causesnmianxiety

and prevents him from taking methadone again. (Dod(63. 32, tp. 123; Doc.
60-15, p. 2, 1b). A reasonable jury could infer from this evidence that Mr. Lisby
suffered injury from word-and possibly misinformatiergetting out about his
druguse. So the Court will deny summary judgment as to Mr. Lisby’s medical
inquiry claim.

C. Failureto Accommodate

Next, Mr. Lisby contends that Tarkett unlawfully discriminated against him
by failing to provide a reasonable accommodation for his disab#ty employer
unlawfully discriminates against a qualified individual with a disability bgpt*
making reasonable accommodations to the known physical or mental limitations of
[the individual] unless[the employer]jcan demonstrate that the accommodation
would impose an undue hardship on the operation of the busirféss eployer].”

42 U.S.C. 812112(b)(5)(A). To succeed on a failure to accommodate claim, a
plaintiff must show that he had a disability, was a qualified individual under the
ADA, and waddenied a reasonable accommodatibiolly, 492 F.3dat1256 1262.
The plaintiff bears the burdenittentify an accommodation he wasdeland prove

thatthe accommodation would have beeasonable Willis v. Conopco, In¢.108
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F.3d 282, 28411th Cir. 1997) “An accommodation iseasonableand necessary
under the ADA only if it enables the employee to perform the essential functions of
the job” Lucas v. W.W. Grainger, In257 F.3d 1249, 12580 (11th Cir. 2001)

But the employer’s duty to provide a reasonable accommodation does not arise
unless the employee makes a “specific demand for an accommoddfastdn v.
Bellingrath Gardens & Home, Incl67 F.3d 1361, 13511th Cir. 1999)

Here,the record construed in the light most faalde to Mr. Lisby supports a
reasonable inference that he made a specific demand for an accommodation when
he asked to see a doctor other than Dr. Darvgl. Lisby testified that, before his
preemployment physical and drug test, he tdlsl Burchellthat he “may have
trouble” with Dr. Daniel because of an “ongoing dispute” with Dr. Daniel
concerning discrimination, and something “pending . . . like an invdstjat
against Dr. Daniel that could cause a “future problem,” have “legal ramification][s],
and“could judge negatively towards [Mr. Lisby].” (Doc.8®, pp. 20, 27, tpp. 13
75, 10102). He repeated his request to see a different doctor after Ms. Burchell
informed himthatDr. Danielprohibited him from working. (Doc. 53, p. 25, tp.

94; seeDoc. 534, pp. 1718, tpp. 6466). A reasonable jury could find that Mr.
Lisby requested a second unbiased opinion as the only way to keep imsheb
face of a disabilibased decision to revoke his job offer; after all, Tarkett relied

only on Dr. Daniel’s opinion in deciding to revekMr. Lisby’s job offer. So a
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genuine dispute of material fact exists as to whether Mr. Lisby requested an
accommodation.SeeMoore v. Computer Scis. Corp2017 WL 3873777, at *9
(N.D. Ala. Sept. 5, 2017finding a genuine dispute of material fact as to whether a
plaintiff made a specific demand for a reasonable accommodatianthdrawing
her leave request because she would likely lose her job if she did not).

Also, evidence supports a reasonable imfeeethat permitting Mr. isby to
see another doctor would have been a reasonable accommodation. Mtoblsby
methadone without issue under a doctor’s care during his prior employment with
Lauderdale County and Freight Car wherepeeformed safety sensitive work
(Doc. 60615, p. 3, 16-7). S reasonable jurors could find that a second evaluation
would enable Mr. Lisby to perform the essenfiahctions of the cycle counter
position. And he volunteered to pay for another evaluation, so Tarkett woti&t s
no hardship.Because Mr. Lisby hashowna genuine dispute of material fact as to
whether he requested an accommodatihether that accommodation was
reasonable, and wheth&arkett denied hinthat accommodation, the Court will
deny summary judgment as to Mr. Lisby’s failure to accommodate claim.

D. Retaliation

Finally, Mr. Lisby contends that Tarketid nothire him because hiél edan
EEOC charge alleging disability discrimination against Lauderdale County that

involved Dr. Daniel. The ADArovides that “[n]o person shall discriminate against
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any individual because such individual has opposed any act or practice made
unlawful by [the ADA]or because such individual made a charge, testified, assisted,
or participated in any manner in an investigation, proceeding, or hearing[tneder
ADA].” 42 U.S.C. 812203(a). ThevicDonnell Douglasurdenshifting analysis
applies to ADA retaliation eims. Stewart v. Happy Herméas Cheshire Bridge,
Inc., 117 F.3d 1278, 1287 (11th Cir. 1997)To establish grima faciecase of
retaliation, a plaintiff must show: (1) statutorily protected expression; (2) adverse
employment action; and (3) a causal link between the protected exprasditme
adverse actioi. Stewart 117 F.3dat 1287. “To prove a causal connectidihe
Eleventh Circuitfequirds] a plaintiff only to demonstrate that the protected activity
and the adverse action were not whollyalated. Farley v. Nationwide Mut. Ins.
Co, 197 F.3d 1322, 1337 (11th Cir. 199@nternal quotations and emphasis
omitted). A plaintiff can show a causal link with protiat “the decisiormaker
became aware of the protected conduct, and that therdagsastemporal proximity
between this awareness and the adverse employment ‘aciariey, 197 F.3dat
1337. Temporal proximitymust be “very closeto raise a genuine issue of causation
on its own. Thomas v. Cooper Lighting, In&06 F.3d 13611364 (11th Cir. 200)/

If the plaintiff establishes higrima faciecase, then the burden shifts to the
defendant to articulate a legitimat®nretaliatoryreason for the adversaction.

Stewarf 117 F.3dat 1287 Then the burden shifts back to the pldinto
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“demonstrate thdhe] will be able to establish at trial that the emploggaroffered
nondiscriminatory reasons are a pretextual ruse designed to mask retdliation.
Stewart 117 F.3cat 1287.

Here, Mr. Lisby engaged in statutorily protectegression by filing an
EEOC charge against Lauderdale County, and he suffered an adverse employment
action when Tarkett revoked his conditional job offer. But Tarkett contends that no
evidence supports an inference of a causal link between Mr. Lisby’s EE&Ge
and the company’s decision. The Court disagrees.

A reasonable jury could infer that Tarkett was aware of Mr. Lisby’s EEOC
charge or believed he was engaged in comparable protected adbetsuse of his
conversations with Ms. Burchell. Sommé& around May 132015, hetold Ms.
Burchell that he had an ongoing dispute concerning discrimination against Dr.
Daniel that could have legal ramifications. (Doc-188 p. 27, tp. 101).Ms.
Burchell told him on May 19, 2015 that Dr. Daniel prohibited him from working. A
reasonable jury couldind “very close”temporal proximity between these two
conversationsso the temporal proximity is by itself sufficient to satisfy the
causation element of Mr. Lisbyjgima faciecase.SeeThomas506 F.3dat 1364

The burden now shifts to Tarkett to articulate a legitimate nonretaliatory
reason for revoking Mr. Lisby’s job offer. As it did in response to Mr. Lisby’s

discrimination claim, Tarkett explains that it revoked his job offer because Dr.
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Daniel opined that he could not perform safety sensitive work. The Court, in the
context of Mr. Lisby’s discrimination claim, has foumidat his evidenceasts
reasonable suspicion on Tarkett's explanation emsles a genuine dispute of
material fact as to pretext. So the Court will deny summary judgment as to Mr.
Lisby’s retaliation claim.
V. Conclusion
For the foregoing reasons, the Court defiagkett's motion for summary
judgment. The Court will set this case for a pretrial conference by separate order.
The recent General Order Regarding Court Operations During the Public
Health Emergency Caused by the COMID Virus (N.D. Ala. Mar. 17, 2020) does
not affect the deadline to challenge a final order or judgment on apes.
https://www.alnd.uscourts.gov/genemberregardingcourtoperationsduring
public-healthemergencycauseecovid-19-virus, p. 2, 1 7. The parties are reminded
that under Rule 4(a)(5) of the Federal Rules of Appellate Procedure, a party may
request an extension of time for a notice of appeal. In addition, pursuant to Rule
4(a)(6), a party may ask a district court to reopen the time ta fhiatice of appeal
for 14 days. Parties are advised to study theses rgarefully if exigent
circumstances created by the COVIB Public Health Emergency require motions

under FRAP 4(a)(5) or 4(a)(6)
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DONE andORDERED this 31st day of March, 2020.

Waditoe I Flnd_

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE
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