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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHWESTERN DIVISION

DOUGLAS FUQUA,

Plaintiff ,
V.
Civil Action Number

BRETT TURNER, etal., 3:17-cv-1911UJH-AKK

Defendants

N/ N N N N N N N

MEMORANDUM OPINION AND ORDER

Douglas Fuqua brings this action against the Defendants asserting claims
under 42 U.S.C88 1983 and 1985 and state law claims of unlawful entry and
search, false arrest, and false imprisonment. Doc. 1. Before theaceuftiques
Motion for Leave to Amend Complaint, doc. 46, alhdam Nesmith and Brett
Turner’'smotion to dismiss, doc. 4@oth ofwhich arefully briefed, dos. 44, 45
and ripe for review. For the reasons stated more fully below, the ntotaiamiss
Is due to be granted.

l. FUQUA’S MOTION FOR LEAVE TO AMEND COMPLAINT

Fuqua’s proposed Amended Complaint incorporates his original Complaint,
and adds a state law claim of malicious prosecution against all Defen8aats.
doc. 461. The motion for leave to amend is due todemiedas futile.SeeFoman
v. Davis 371 U.S. 178, 182 (1962). The elements of a malicious prosecution action

are (1) that the defendant initiated a judicial proceeding against the plaRitiff, (
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that the judicial proceeding was instituted without probable cause, (3) that the
defendant ingtuted the proceedings maliciously, (4) that the judicial proceeding
had been terminated in favor of the plaintiff, and (5) that the plaintiff suffered
damage as a proximate result of the judicial proceedimigon v. Olin Corp.527

So. 2d 1283, 1284 (Ala. 198&iting Smith v. Wendy’s of the South, |n803
So.2d 843, 844 (Aldl987).

Fuquadoes not plead any facts to support his conclusory allegation that the
Defendantdacked probable cause to believe he was a felon in possess&in of
firearm Seedoc. 42-1 at 2 seealso Ex parte Harris 216 So. 3d 1201, 13 n.2
(Ala. 2016) (“Probable cause for a maliciepsosecution claim is not determined
at the time of the arrest but when the defendant (usually the arresting officer)
initiates the prosecution by filing a report with the prosecutor, submitting an
affidavit, or giving gandjury testimony”) (citationomitted). As such, he has
failed to plead facts to support a claim of malicious prosecutioaddition, while
“[m] aliciousprosecution actions areon disallowed against arresting police
officers simply because they are not the individuals who ultimately decide to
institute a criminal proceedingEx parte Harris 216 So. 3d at 1215 n.2 (citation
omitted) Fuqua’'sproposed Amende@€omplaint alleges that only Nesmitnd
Turner arrested himand is silent on whether the officers took any additional

actions beyond the arresgedoc.1 at6. His malicious prosecution claim against



Sheriff Williamson and Jimmy Collier falalso for that reasonAccordingly,
Fuqua’sproposed Amended Complaistfutile, and, as such, his motion to amend
is due to be denied

II. MOTION TO DISMISS*

Fuqua brings§ 1983 claim$ for conspiracy to violate the Fourth and
Fourteenth Amendments and unreasonable search in violation of the Fourth
Amendment, a8 1985 claim for conspiracy to deprive Fuqua of his equal
protection rights, and state law claims of unlawful entry and search, fa¢st, ar
and false imprisonment against &lefendantsin their individual and official
capacities Id. at 2-3, 6-10. Presetly before the court is Nesmith and Turser
motion © dismissdoc. 40.

Federal Rule of Civil Procedure 12(b)(6) permits dismissal when a
complaint fails to state a claim upavhich relief can be granted. “To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted as

true, to state a claim to relidiat is plausible on its faceAshcroft v. Iqbal 556

! The courtwill skip the standard summary of the facts because it included such a summary in an
earlier orderSeedoc. 29 at 3.

2 A § 1983 claim is available only against actors who violate a plaintiff's fedeyaisrunder
color of state, not federal, laBee Butler v. Sheriff of Palm Beach Coub85 F.3d 1261, 1265
(11th Cir. 2012). The analogous action against a federal officeBigeamsclaim, and “courts
generally applyg 1983 law toBivenscases.”Abella v. Rubinp63 F.3d 1063, 1065 (11th Cir.
1995). The court is not convinced that it must construe FUGUER83 claims a8ivensclaims,
as Fuqua is represented by counsel. However, because Nesmith and Turneromtendt that
these claims should be dismissed because of this defect, and because the dreaBFsisns
claim is largely identical to that of$1983 claim, the court will construe Fuqu&'4983claims
against Nesmith and Turner Bivensclaims.



U.S. 662, 678 (2009kitationsand intenal quotation marks ontéd). A complaint
states a facially plausible claim for relief “when the plaintiff pleads factual donten
that allows the court to draw the reasonable inference that the defendanteis liabl
for the misconduct allegedId. (citation omitted).The complaintmust establish
“more than a sheer possibility that a defendant has acted unlawfdltysee also

Bell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (200¢)Factual allegations must be
enough to raise a right to relieb@ave the speculative level.”Jltimately, this
inquiry is a “contextspecific task that requires the reviewing court to draw on its
judicial experience and common sendgbal, 556 U.S. at 679.

Turning now to the specifics here, Nesmith and Turner move to digithiss
claims against themn various groundsDoc. 4Q As two of these are dispositive
improper serviceand qualified immunity-the court does not reach the other
grounds raised.

A. Improper Service of Process

“Service of process is a jurisdictional requirement: a court lacks jurisdiction
over the person of a defendant when that defendant has not besth"deavdazi
v. Cullman Med. Ctr.896 F.2d 1313, 1317 (11th Cir990) When defendants are
not properly served, it is improper for the court to reach the merits of the case;
rather, the courshould dismiss it without prejudic8ee, e.g.Kabbaj v.Obama

568 F. Appkx 875, 881 (11th Cir. 2014citing Pardazi 896 F.2d at 1317);



Jackson v. Warden, FCC ColemdisP, 259 F. App’'x 181, 183 (11th Cir. 2007)
(citing Pardazj 896 F.2d at 1317pavis v. Chase Banko. 1:17CV-4206WSD,
2018 WL 338956, at *3 (N.D. Ga. Jan. 9, 20{&jing Posner v. Essex Ins. Co.
178 F.3d 1209, 1214 n.6 (11th Cir. 199Pprdaz| 896 F.2d at 1317Read v.
Ulmer, 308 F.2d 915, 917 (5th Cir. 1962)The plaintiff bears he burden of
proving proper serviceHyundai Merch. Marine Co. v. Grand China Shipping
(Hong Kong) Cq.878 F.Supp.2d, 1252, 1263 (S.MAla. 2012)(citing Cornwall
v. Miami-Dade Cty. Corr. & Rehab. D&dp No. 1623561-CIV, 2011 WL 3878352,
at *2 (S.D. Fla. Aug. 31, 201}))

Nesmith and Turner contentlat Fuqua has failed to properly serve them.
Doc. 40 at 712. To serve a United States officer sued in dffscial capacity, a
party must serve the United States and also serve the officer or employee under
Rule 4(e), (f), or (g).Fed. R. Civ. P. 4(i)(3).

To serve the United States, a party must:

(A)(i) deliver a copy of the summons and of the complaint to the United

States attorney for the disttiwhere the action is broughor to an assistant

United States attorney or clerical employee whom the United Statesestt

designates in a writing filed with the court clerkr

(i) send a copy of each by registered or certified mail to the-gretess
clerk at the United Stas attorneys office;

(B) send a copy of each by registered or certified mail to the Attorney
General of the United States at Washington, D.C.; and



(C) if the action challenges an order of a nonparty agency or officer of the
United States, send a copy of each by registered or certified mail to the
agency or officer.

Fed. R. Civ. P. 4(i)(1). While Fuqua sexpies of the summons and complamt

U.S. Attorney Jay Town and U.S. Attorney General Jeff Sessendpc. 3 at 12,

thereturn of serviceardfor Attorney General Sessions was returned unsigges,

doc. 23 at 5Fuqua disputes this, contending that “there is a faint signature” on the

return of service card, doc. 27, but the court, having exankingda’s filing of the

card atenhanced magnification, concludes that this is not the case.

Moreover, the return of service cards for Nesmith and Turner appear not to
be signed by the defendants themselves, but by the mail room of the ATF
Huntsville Satellite OfficeSeedoc. 23 at 23. The court put Fuqua on notice of
these defects when it deniks motion for entry of default judgmer8eedoc. 24.
Despite the cours order Fuquadid not remedy theadefectswithin the time
provided for service oprocess or request an extension of the semtealline.
Instead,he challenged the court’s ruling, arguing that Nesmith and Turner were
“given collateral notice about this court action at least several tiged that tis
constitutedsufficient serviceSeedoc. 27. While Fuqua is free to disagree with the

court, hedoes so at his own peril when he ignottes deficiencies in his servio#

process Accordingly, in light of Fuqua’s failureto properly serve Nesmith and



Turner in either their official or their individual capacitiise court lacks personal
jurisdictionover them.

Fuquaappears to contend alternativehat any defects in his service were
remedied by the receipt of hmplaint and summonisy the Huntsville ATF
office, and that the Defendants thus had actual notice of thecee“[t]he
guestioned documents (summons and Complaints]) [siore han likely, they
were in the possession of the satellite office of the ATF agency wineyehave
been all the timé& Doc. 44 at4. This argumentis unavailing, as[a] defendatis
actual notice is not sufficient to @udefectively executed servicélbra v. Advan,

Inc., 490 F.3d 826, 829 (11th Cir. 200(¢jting Schnabel v. Well922 F.2d 726,

728 (11th Cir1991); seeAbele v. City of Brooksville, F1273 F. Appk 809, 811

(11th Cir. 2008)“[S]ervice of pocess that is not in ‘substantial complianagth

the requirements of the Federal Rules is ineffective to confer personal jurisdiction
over the defendant, even when a defendant has aditie¢ rof the filing of the
suit”) (citing Prewitt Enter., Inc. v. OPEC353 F.3d 916, 925 (11th Cir. 2003))
Accordingly, all claims against Nesmith and Turner are due to be dismissed
without prejudice.

B. Qualified Immunity

Although it is improper generally to reach the merits of a case when the

court finds the plaintiff has failed to properly serve the defendaats,Pardazi



896 F.2dat 1317 because Fuqua insists that this court’s finding on this issue is in
error, the cart will also addressNesmith and Turné qualified immunity
argumentThe defense of qualified immunity reflects both “the®d to hold public
officials accountable when they exercise power irresponsibly and the need to shield
officials from harassment, distraction, and liability when they perform their duties
reasonably.” Pearson v. Callahan555 U.S. 223, 231 (2009). Accordiwy,
“government officials performing discretionary functions are immune not just from
liability, but from suit, unless the conduct which is the basis for [the] suit violates
clearly established federal statutory or constitutional rights of which a rédsona
person would have known3anders v. Howzel77 F.3d 1245, 1249.1th Cir.
1999). “[A]ll but the plainly incompetent or one who is knowly violating the
federal law” are entitled to the protection of qualified immunibyee v. Ferrarg
284 F.3d 1188, 1194 (11th Cir. 2002) (quotitvglingham v. Loughnan261 F.3d
1178, 1187 (11th Cir. 2001)). Qualified immunity, however, “does not extend to
one who knew or reasonably should have known that his or hensatiould
violate the plaintiffs federal rigpts.” Gaines v. WardynskB71 F.3d 1203, 1207
(11th Cir. 2017).

As a threshold matter, a public official mustwvhacted within the scope of
her discretionary authority to invoke qualified immunitjones v. Fransen857

F.3d 843,851 (11th Cir. 2017). Bcretionary authority includes “all actions of a



governmental official that (1) ‘were undertaken pursuant to the perforneérnie
duties,” and (2) were ‘within the scope of his authorityordan v. Doe38 F.3d
1559, 1566 (11th Cir. 1994) (quotirRjch v. Dollar, 841 F.2d 1558, 1564 (11th
Cir. 1988)). When conducting this inquiry, the court nust aside “the fact that
[the act] may have been committed for an unconstitutional purpose, in an
unconstitutional manner, to an unconstitutional extent, or under constiiytion
inappropriate circumstancestolloman ex rel. Holloman v. Harland370 F.3d
1252, 1266 (11th Cir. 2004).

If the defendant acted within the scope of her discretionary authority, “the
burden shifts to the plaintitb show that qualiéd immunity is not apropriate.”
Vinyardv. Wilson 311 F.3d 13401346(11th Cir. 2002)quotingLeg 284 F.3d at
1194). To make this showing, “th®aintiff must demonstrate . . . the following
two things: (1) that the defendant violated her constitutional rights, and (2) that, at
the time of the violation, those rights were ‘clearly establishedn light of the
specific context of the case, not as a broad general propositigairies 871 F.3d
at 1208 (quotingaucier v. Katz533 U.S. 194, 2012001),overruled, in part, on
other grounds byPearson v. Callahgn555 U.S. 223 (2009)). The court “may
decide these issues in either order, but, to survive a quahfiedinity defense,

[the plaintiff] must satisfy both showingslbnes 857 F.3d at 851.



Fuqua does not contend that Nesmith and Turner acted beyond the scope of
their discretionary authoritySeedoc. 44 Thus, the question becomes whether
Nesmith and Turner violated Fuqua’s Fourth and Fourteenth Amendment rights,
and, if so, whether those rights were clearly establiskedjua assertsthat
Nesmith and Turner violated his Fourth Amendment rights by obtaining and
executing asearchwarrant based on evidence obtained by Collier's allegedly
unlawful searchld. Fuqua appears to rely, for the first time in this case, on the
criminal trial court’s grant of his motion to suppress evidence retrieved by
Collier's search to establish that the seatiohated his Fourth Amendment rights.

Id. at 67, 11-12, seedoc. 37 inUnited States oAmerica v. Douglas FuquaNo.
3:16-cr-00083VEH-TMP (N.D. Ala. Aug. 8, 2016)However, even assuming that
Collier violated Fuqua’'sonstitutional rights, Fuqudoes not make any substantive
argument as to why Nesmith and Turner’s involvement in the sealtdied a

clearly established right beyond the fact that the criminal trial court ultimately
suppressed the evidence resulting from the search, nor does he cite any case law

that would have put Nesmith and Turner on notice that their conduct violated a

3 “Typically, the court cannot consider extrinsic documents at this stage of thedimgsee
without converting a motion to dismiss into a motion for summary judgm8iM Holdings,

Ltd. v. Banc of Am. Sec., LL600 F.3d 1334, 1337 (11th Cir. 2010). However, the court may
“consider judicially noticed documents” #te motion to dismiss stag&nited States ex rel.
Osheroff v. Humana, Inc776 F.3d 805, 811 (11th Cir. 2015). Judicially noticeable documents
include “publicly filed documents” which may be considered “for the limited purpose of
determining which statements the documents contain (but not for determining the thdabkeo
statements).ld. at 811 n.4 Accordingly, the court takes judicial notice of all filings umited
States v. Fuqua
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clearly established righBeedoc. 44. Accordinglybased on the allegations in the
complaint and proposed amendmeéxesmith and Turner are entitled to qualified
iImmunity, and the claims against them in their individual capacitiedwsdo be
dismissedalso for this reason

[l . CONCLUSION

For the reasons stated aboMesmith and Turner’'s Motion to Dismiss, doc.
40, is GRANTED. All claims against Nesmith and Turner d¢SMISSED
WITH OUT PREJUDICE. Fuqua’'s Motion for Leave to Amend Complaint, doc.

46, isDENIED.

DONE the20thday ofApril, 2018,

-—M g-llw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDG&
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