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MEMORANDUM OPINION

The United States filed this lawsagainst Neil Taylor (individually
and asthe executor of the Estate of Haffred Neil Tayldranette Tayloy
Nancilu UnderwoodC. Wilbur Underwood andLaura Stewarto reduce to
judgment the federahcome and employmeniéx liabilities of Neil Taylor
and to foreclose federal tax liens which have attached to two real properties
in which Neil Taylor holds an interest.Doc. 1. The Uhited States has
reached stipulations regarding the property interestsaoktteTaylor, the
Underwoods, and Stewart. Docs. 24, 28, 30. Presently before the court is

the United Stateshotion for summary judgment againseiNTaylor. Doc.
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34. As of thedate of thisorder,Neil Taylor hasnot filed a respmseto the
motion For the reasons below, the motisrdue to be granted.

|. LEGAL STANDARD FOR SUMMARY JUDGMENT

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary
judgment is proper “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56. “Rule 56jhandates the entry of summary
judgment, after adequate time for discovery and upon motion, against a party
who fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the
burden of proof at trial.”"Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)
(alteration in original). The moving party bears the initial burden of proving
the absence of a genuine issue of material fiactat 323. The burden then
shifts to the nomoving party, who is required to “go beyond the pleadings”
to establish that there is a “genuine issue for triddl’ at 324 (citation and
internal quotation marks omitted). A dispute about a material fact is genuine
“if the evidence is such that a reasonable jury could return a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248

(1986).



ll. FACTUAL BACKGROUND *

Taylor is an attorney and owner of a law firm employing several
employees in Russellville, Alabama. Bo84-1 at 6;35 at 1, 4. For the
taxable years 200hitough2014, Taylor owes $216,158.15, as of March 15,
2019, for unpaid income taxes, penalties, and interBsics. 34-1 at 26;
34-2 ; 35 at 16. In addition, forthe year2008 throug2016, Taylor owes
$166,041.57as of March 152019,for unpaid employment taxes, penalties,
and interest.Doc. 341 at 8; 344; 345; 346; 347; 35 at 69. During this
period the Department of Treasury sl severalNotices of Federal Tax
Lien, whichit recorded in the Office of the Judge of Probatd-@nklin
County, Alabama The liensnotified Taylor of his tax liabilities the United
States’demand fo payment andthat“there isa lien in favor of the United
States on all property and rights to prdpdrelong[ing]to [Taylor] for the

amount of these tax@glus penalties, interest, and cestDocs. 349 and

! The United States contends that Taylor failed to respond to their Request for
Admissions issuedn November 5, 2018. Doc.-38. Pursuant to Rule 36(a)(3) of the
Federal Rules of Civil Procedure, “[a] matter is admitted unless, within 30 aftgys
being served, the party to whom the request is directed serves on the requestiag par
written ansver or objection addressed to the matter and signed by the party or its
attorney.” In light of Taylor’s failure to object to these request for agloms, the United
States is correct that Taylor has admitted to “fil[ing] a return with the IRSecong

each of the income and federal employment tax years at issue” and “did not pay in ful
the tax liability that he reported on those return.” Doc. 35 at 14-15.



34-10. The United Statesubsequently filedhis suit toreduce to judgement
Taylor's liability and to foreclosés liens on two parcels of real property
which Taylor has an interesboc. 1. See als@6 U.S.C. § 7401

[ll. ANALYSIS

Pursuant tadhe Internal Revenue Cod&f any person liable to pay
any tax neglects or refuses to pay the same after demand, the amount
(including any interest, additional amount, addition to tax, or assessable
penalty, together with any costs that may accrue in addition theretblpshal
a lien in favor of the United States upon all property and rights to property,
whether real or personal, belonging to such pets?d®.U.S.C. § 6321In
light of Taylor’s failure to respond to the United Statesition the court
reviews whether the United States is entitled remluce to judgement
Taylor's tax liabilities and permitfederal tax lien foreclosure against
Taylor's property

A. Whether the United States MayReduae Taylor’s Tax
Assessments to Judgement

“In reducing [a tax] assessment to judgment, the Government must
first prove that the assessment was properly mataited States v.
Korman 388 FedAppx. 914, 915 (11th Cir2010) (per curiam) (internal

guotation marks omitted).“An ‘assessmeht amounts to an IRS



determination that a taxpayer owes the Federal Government a certain
amount of unpaid taxes. It is well established in the law that an
assessment is entitled to a legal presumption of correetr@epsesumption
that can help the Government prove its case against a taxpayer ii court.
United States v. Fior Malia, Inc., 536 U.S. 238, 2422002) Without a
“finding that he computational methods used and. the assessment was
arbitrary and without foundatioh,the tax payer's“tax deficiency is
presumptively correct.Olster v. Comnr of Internal Revenue Servibl
F.2d 1168, 1174 (11th Cir. 1986hternal punctuation omitted).Although
the IRS has an ongoing obligation to “make the inquiries, determinations,
and assessments of all taxeswhich have not been duly pdi®6 U.S.C. §
6201(a) the ‘taxpayer has the burden of proving that the [tax assessment]
computaéional method used is arbitrary and without foundati@ister, 751
F.2d atl174(citing Mersel v. United Stated420 F.2d 517 (5th Cif.970).

The United States has satisfied its burden of provicenglence
demonstrating albf the tax penalties anahterest assessed against Taylor

throughthe declaration of K. Colésorms 4340, andthe Notices of Federal

2 Certified copies of Form 4340 “establish the fact of assessment and carry itk the
presumpion of validity and that the assessments they reflect were properlg.’mad
(continued...)



Tax Liens that it filed against Taylo6eedocs. 341, 34-2, 344, 345, 346,

34-7, 348, 349, 34-10, 37-1, 372; see alsa26 U.S.C. § 7491 (cfstating

that he United States initially has “the burden of production in any court
proceeding with respect to the liability of any individual for any penalty,
addition to tax, or additional asant imposed by [the tax code]”). The
declaration establiske in part, that as of March 15, 2019, Taylwes
$216,158.15 for unpaid income taxes, penaltiesand interestand
$166,041.57 for unpaid employment taxes, penalties, and interest. Doc. 34
1 at 26, 8. Cole based these amounts on certified copies dDépartment

of Treasury Account Transcripte. Form 4340, of Taylor's employment
and income tax returns, which show Taylor's “assessed penalties for failing
to prepay taxes, filing delinquent tax returns, and making late payments, as
well as the interéscharged for late paymentdJnited States v. Trevjti96

F. Supp. 3d 1366, 1379 (M.D. Ga. 2016Based on thessubmissionsthe

United States lfas clearly met its burden of production regarding the tax

(... continued)

United States v. Whitel66 F.3d 1241, 1248 (11th Cir. 2006) (citiRgberts v. C.I.R.,

329 F.3d 1224, 1227 (11th Cir.2003)). These forms are essentially a transcript and record
“setting forth taxpayés name, date of assessment, character of liability assessed, taxable
period, and amounts assessd®bberts 329 F.3d 1228 (citing 26 C.F.R. § 301.620)3-



penalties andnterest assessed for each yedmrevitt, 196 F. Supp. 3at
1379

The burden therefore shifts to Taylor to prove the documents’
inaccuracy, or “that the [tax assessment] computational method used is
arbitrary and without foundatioh Olster, 751 F.2d atl174 As stated
previously,Taylor opted to ignore the United States’ motiddonsequently,
Taylor has failed to meet his burdemdthe courtaccepts thé&nited Stats’
submissios aspresumptive proof of Taylor’s tax liabilitySeeKorman 388
F. Appx at 915 (affirming “the presumption that the assessment was
propetf because the tax payer failed to dispute the accuracy of the
assessments, provided no evidence, and only offeredorieous,
unsupported, or irrelevaarguments”).

B. Whether the United StatedMlay Foreclos itsTax Liens
on Taylor's Properties

Based on Taylor’s tax liability assessments, the United Stadess
to foreclose its tax liens on two of Taylor's real properi€l) 105A
Jackson Avenue, Russellville, Alabama 35%3ffice Property”) and (2)
959 Shady Grove Road, Phil Campbell, Alabama 3568bhady Grove
Property”) Doc. 35 at 16. “Whether the interests diTaylor] in the

properfies]” constitutes “property and rights to propettjor the purposes



of the federalax lien statute, 26 U.S.C. § 6321, is ultimately a question of
federal law. United States v. Craf635 U.S. 274, 278 (2002But, because
the “federal tax lien statute itself creates no property rights but merely
attaches consequences, federally defjrto rights created under state law
United States v. Bes857 U.S. 51, 55 (1958), thariswer to this federal
guestion, however, largely depends upon state ld@vaft, 535 U.Sat278
Accordingly, the court applie8labamalaw to determine Taylos' property
interests and then federal law to determine whether these interests are
“property and rights to propettyfor the purposes of the federal tax lien
statute SeeAquilino v. United State§63 U.S. 509, 51314 (1960)
I. Office Property in Russellville, Alabama

The Underwoods sold and conveyed the Office Propeffaytor and
his wife, Lanette Taylgrfor and during their joint lives and upon the death
of either of them, then to the survivor of them in fee simplgether with
every contingent remainder and right of reversi@ocs. 3412 at 2, 334
13; 28. Under Alabama lawhis langua@ is a ‘clear expression of intent to
create a joint tenancy with a right sdirvivorship that fulfilled the unities of
interest, itle, and possession” and createsjdint tenancy with a right of

survivorship! Ex Parte Arvest BanR19 So. 3d 620, 627 (Ala. 2016As



joint tenants with the right of survivorghiLanette and Neil Taylor each
“‘owns an undivided onhalf interest [in the Office Property] for life, plus
the right to own the unencumbered wdiolpon the death of the other.
Owens v. Owen®281 Ala. 239, 243 (1967¥%ee alsdPorter v. Porter,472

So. 2d 630, 634 (Alal985) (noting thateach tenanin a joint tenancys
“seized of some equal share while at the same time each owns the whole.”
Relevant here, the United States’ lien “does not transfer ownership of
property[to the joint tenant]; it simply gives the judgment creditor a claim
against any property owned by the judgment debtix Parte Arvest Bank

219 So. 3dat 628 n.6. In other words, Taylor still has an interest in the
property that higreditormay seek to foreclose on.

The court mushext consider howother existing liens on the Office
Property compete with the United States’ tax liefiSederal tax liens do not
automatically have priority over all othernig’ U.S. By & Through |.R.S. v.
McDermott 507 U.S. 447, 44%1, (1993). Moreover,‘federal law. . .
determines the priority of competing liens asserted against the tadpayer
‘property’ or ‘rights to property. Aquilino, 363 U.S.at 513-14. And,
“[a]bsent provision to the contrary, priority for purposes of federal law is

governed by the commdaw principle thatthe first in time is the first in



right.”” McDermott 507 U.Sat 44951 (citingUnited States v. New Britgin
347 U.S. 81, 8%1954).

Here, The Underwoodsstill hold a valid mortgage on the Office
Property Seedoc. 3414. TheUnderwoods and Tayl@igned theMortgage
Reamortizationconcerning the Office Propertgnd the probate court
recorded itnearly five yeardeforethe IRS filed itsfirst notice of Federal
Tax Lien with the Judge of Poate of Franklin CountyAlabama. Doc. 34
14, Doc. 349. Indeed, the Undewoods and the United Statdsave
stipulatel and agree that the “Underwoods’ mortgage on the Office
Property is superior to the income and employment tax lietiseoUnited
States of Americavhich it seekdo foreclose of the Office Property in this
case.” Doc. 24.

Also, Lanette Taylor and the United Statessestipulated and agree
that Lanette Taylofowns a 50 percent interest” in the Office Property and
that she is “entitled to 50 percent of the salecpeds of the foreclosure
sale; after costreimbursement to the United Statasd satisfactionof the
Underwoods’ mortgage Doc. 28. Therefore, inlight of Taylor's joint
tenant interests in the Office Propergnd subject to the Underwoods

mortgage lien,the United States is entitled to summaguggement on its

10



liens attached to Taylor’s fifty percent interest in the Office Property and the
sale of this interest to satisfy Taylor's unpéederaltax liabilities. See26
U.SC. § 7403(c).
ii. Shady Grove Property in Phil Campbell, Alabama

The United Statealsoseeks to foreclose its lien on Taylor’s property
interest in the Shady Grove Property, which belonged to his late father’s
estate. Seedoc. 3415 (conveyance of the property to Haffred Taylor by
deed in lieu of foreclosurewhich is*“an instrumenf{that] transfers to the
mortgagee all right, title, and interest of the mgagor in the mortgaged
property . . .” Beasley v. Mellon Fin. Servs. Corp69 So. 2d 389, 393
(Ala. 1990) (citing Ala. Code 1975, § 3810-51(1))). The Last Will and
Testament of Haffred Taylor, which on Taylor’'s petition the probate judge
of Franklin County, Alabama ordered to adndiics. 3417 at 13and34-16
at 48, givesLaura Stewart “four tenths interesdD% interest]” and Neil
Taylor a ‘six tenths interest [606 interest]” in Haffred Taylor'property
interestsdoc. 3416 at 24. Therefore the court finds thatleil Taylor owns
60% interest of the Shadgrove Propertyand that Stewartowns the rest.
Doc. 3415 at 3. Indeed, Stewart and the United States $igwalated and

agreed that Stewart owns a “40 percent interest in the Shady Grove

11



Property” ands entitled to a corresponding share of the sale proceeds of the
foreclosure sale, if any. Doc. 30. And, because Taylor has the right to
receive sixty percent of his father's estate, thght to receive property is
itself a property right” subject tan IRS notice oflevy and federal tax lien
Drye, 528 U.S. at 61 (citingnited States v. Nat'| Bank of Camarce 472
U.S. 713, 721(1985). Accordingly, the United States is entitled to
summary judgement on its liens attached to Taylor’s sixty percent interest
the Shady Grove Property and the sale of this interest to satisfy Taylor’s
unpaid federal incomand employment tax liabilities.See26 U.SC. §
7403(c).
C. Whether Third Party and Competing Interests Exist

The United States filed its initial noticd lien against Taylor with the
Franklin County, Alabama Probate Court on February 8, 2012. DdcaB4
8; 349 at 2. Upon filing the notices of lien, the lien was perfected against
all third-party claims that did not have a prior perfected lidimited States
v. Xiulu RuanNo. CR 150088CG-B, 2018 WL 6055509, at *2 (S.D. Ala.
Nov. 19, 2018) Outside of the Underwosd mortgage on the Office
Property, nothing in the record indicates that other thirdgsant competing

interests preclude priorityfahe United States’ federal tax liemgainst

12



Taylor. Atlantic States Construction, Inc. v. Hand, Arendall, Bedsole,
Greaves and Johnsto892 F.2d 1530, 1534 (11th Cir. 1990) (noting that
two basic principles govern the adjudication of priority of compgtiens:

() “the first in time is the first in right”; and (ii) a federal tax lien is superior
to a nonfederal lien that is inchoat&\jhere, as here, there arecampeting

liens in the record, “several courts have been unwilling to require thedUnite
States to marshal assets for the benefit of junior lienholders when it is
seeking to enforce a federal tax liebnited States v. Uriosté&No. 4:15CV-
1787~VEH, 2017 WL 117760, at *11 (N.D. Ala. Jan. 12, 2Q158e also
United States v. Cohe271 F. Supp. 709, 718 (S.D. Fla. 1967) (“The
Court’s usual equity powers are said to be limited by the special statutory
provisions of 8 6325 regarding discharge of tax liens, which provisions
make no mention of discharge by marshabiiger assets of the taxpayer.”)
Based on the recordhere are naeasons preserib prevent the United
States from enforcing its lieagainst Taylaf SeeUnited States v. Adent

821 F.3d 911, 915 (7th Cir. 2016)The Supreme Court indicated that a

3 “26 U.S.C. § 6323 . . . provide[s] for subordination of federal tax ligtisrespect to
certain state lien interests regardless of the choateness dochéties’ Insurance Co. v.
Texas Thermal Industries, In&91 F.2d 1035, 1038 (5th Cir. 1979). To the extent that
any of those exceptions are applicable here, Taylor liad ta raise themand nothing

in the record indicates thahysuch state liens exist

13



district court has no discretion to deny a forsate when no innocent tdt
party interests are at issue.”)

IV. CONCLUSION

For the reasons explained abowhe United States'motion for
summary judgment, doc.43is due to be granted. The court will enter a
separate order dismissing this case.

DONE thel7thday of May, 2019

-—AJ-adu-P :LZ-HM——__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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