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MEMORANDUM OPINION AND ORDER

Pamela D. Gilbert, proceeding pro se, asserts claiganst her former
employer, the Alabama Department of HunResources (“DHR”)for purported
violations ofTitle VII of the Civil Rights Act of 1964, 42 U.S.C. 900eet seq,
and the Age Discrimination in Employment ACADEA”) , 29 U.S.C. §%21 et
seg. Allegedly, DHR(1) discriminaed against her on the basis of race, color, and
ageby inflating her workloadn comparison to Caucasian supervisorsydenher
training and FMLA leaveanddischargng her, (2) subjeceéd her to a hostile work
environment(Title VII only, seedoc. 14; and (3) retaliatedagainst her after she
complained of the alleged hostile work environmebiHR mowes for summary
judgment, arguing thaiGilbert cannot show that its proffered reasons for
discharging her are pretextuat establish a prima facie case of retaliation

hostile work environment Docs. 31 and 33. For the reasonscaésed below,
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DHR’s motion is due to be granted tothe discriminatory discharge, retaliation,
and hostile work environment claimsBut, because DHR failed to address
Gilbert’s disparate treatment claims, the motion is due to be deniechasTitle
VII claim that DHR discriminated against her by inflating her W@ in
comparison to her Caucasian peers
l. STANDARD OF REVIEW

Summary judgment is proper “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitlpadigpnent as a matter of
law.” Fed. R. Civ. P. 56(a)‘Rule 56(c) mandates the entry of summary judgment,
after adequate time for discovery and upon motion, against a party who fails to
make a showing sufficient to establisie texistence of an element essential to that
party’'s case, and on which that party will beae burden of proof at trial.”
Celotex Corp. v. Catretd77 U.S. 317, 3221086). The moving party bears the
initial burden of informing the court of the bagis the motion andoroving the
absence of a geiine dispute of material factld. at 323. If the moving party
meets that burdenhé¢ burden then shifts to the nomving party, who is required
to go “beyond the pleadings” to establish that thera fgemine issue for trial.”
Id. at 324 (internal citationsnd quotation marks omitted)A dispute about a

material fact is “genuine” if “the evidence is such that a reasonable jury could



return a verdict for the nonmoving partyAnderson v. Liberty Lobbync., 477
U.S. 242, 248 (1986).

The court must construe the evidence and all reasonable inferences arising
from it in the light most favorable to tlmn-movant Adickes v. S.H. Kress & Co.
398 U.S. 144, 157 (1970)However, “mere conclusions amthsupported factual
allegations are legally insufficient to defeat a summary judgment motiihs’ v.
England 432 F.3d 1321, 1326 (11th Cir. 2005) (citidgld Mountain Park, Ltd. v.
Oliver, 863 F.2d1560, 1563 (11th Cir. 1989)Moreover, “[a] merescintilla’ of
evidence supporting the opposing party’s position will not suffice; there must be
enough of a showing that a jury could reasonably find for that paWalker v.
Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (cithwgderson477 U.S. at 252)
II. FACTUAL BACKGROUND?

Gilbert, an AfricarAmerican womarover the age of fortyworked for DHR
from 1996 until her discharga 2017. Dos. 341 at 10; 37 at 37. DHR hired
Gilbertinitially as a case worker and promoted her to a supemp@sitiontwelve

years later Docs. 341 at 10; 37 at 37 At times relevant to this actioiiilbert

! The factsrecitedare thosehe partiessupported with citation to evidence, thiat are
containedn Gilbert’s affidavit,andthe factsare presented in the light most favorable to Gilbert.
Although the court informed Gilbert that she cannot rely on allegations in her contplaint
opposesummary judgment and must cite to particulartp of the record to show that a fact is
genuinely disputed, doc. 36, Gilbert did nptovide citations for most of the allegedly
undisputed or disputed facts in her opposition beeédoc. 37. These alleged contentionsear
therefore, not properly before the court.



supervised thadult protective servicgSAPS”) unitin Lauderdale CountyDocs.
34-1 at 1012, 34-13at 1. When DHR restructured assignment®©ctober 2015
it transferred Gilbert to a position as theatity assuranc€“QA”) Coordinator
(also described asupervisor of the QA unitand resources unsupervisor. Docs.
34-1 at10-13; 34-13 at 1 Astheresourcesinit supervisoyGilbert supervised two
case workers and an aide who licensed and monitored foster homes.34bbat
10-12; 3411 at 1;34-13 at 1 As QA Coordinator Gilbert coordinated case
workers from randomly selectedhild Protective Servicesases with QA team
members from the community who reviewed DHR’s work on the casekshe
prepared a biannual repast those reviewswhich shesentto her supervisor,
Jennifer Boltonfor submissiorto the State Docs.34-1 at 1012, 23;34-12 at 1;
34-13 at 1.

Accordng to Bolton and Cindy Bratcher, the Director of the Lauderdale
County DHR, Gilbert’'s job performance began to deteriobatere herransfer.
Docs. 3413 at 2; 3414 at 1. Bolton contends that tEA and resourcesnits
have less work volumianthe APSunit, and she hoped that supervisthg less
demanding units would hel@ilberts performance Doc. 3413 at 2. However,
Bolton saw noimprovementoy Gilbertafter the transferld. For her partGilbert
asserts that she had difficulties as QA Coordinator because she never received

proper training on how tereparethe bannual report. Doc. 37 di0. Gilbert



contendsalsothat DHR did not require the prior QA Coandior, Debra Newman,
to supervis another unit in addition to the QA unit. Doc-34t 8.

On December 23, 2015, Gilbert received and signeadlitten reprimandor
insubordinaibn and forfailing to performherjob properly Doc. 342 at 32 35
Among other things, the reprimaxl@scribednstances in which Gilbert allegedly
did not respond to callsroperlyasthe supervisor on call, missed a meeting, and
did not arrange coverage when stes out on leaveld. at 32-35. The reprimand
warned Gilbert that “[flailure to perform [her] job properly in the future may result
in further disciplinary action, which may include a [s]Juspension or [d]ismissal.”
Id. at 35. In connection with the reprimand, Bolton prepared a corrective action
planoutlining steps Gilbert must take to improve her job performamdeat 37
39; Doc. 3413 at 2. Gilbert received a secamghimand on November 10, 2016,
based on alleged insubordination afdilure to perform her jobDoc. 342 at 24
27. Bolton again placed Gilbert on a corrective action plan and warned her that
failure to comply or to perform her job properly could result in suspension or
dismissal.ld. at 2729.

During a meeting in January 2017, Bolton and Bratcher questioned Gilbert
about her purported forgetfulness, avitenGilbert citedwork stressas a potential
cause Bolton and Bratclr instructed Gilbert to apply for FMLA leavand

provided her with theelevant paperworkDocs. 34-1 at 58; 343 at 49;34-13; 34



14 at 2;37 at 38. When Gilbert replied that she was not requesting leave, Bolton
told Gilbert that she “could certainly find a reason to request FMLUAocs. 34-1

at 5859; 34-3 at 49; 37 atl4, 38. After Gilbert did not return the FMLA
paperwork, and based on Gilbert’s declining work performance, Bolton referred
Gilbert tothe employee assistance program (“EAP”) for mental health treatment.
Docs. 3413 at 2; 343 at 50. The referral stated that Gilbert made “statements
about forgetting important things related to her job,” including an important
meeting, and that stress may be a factor in her forgetfuldmss343 at 5Q which
Gilbert did not disputeseedoc. 341 at 60.

Five days after receiving the EAP referral, Gilbeformed Bolton and
Bratcher by letter that she was “working in what is clearly a hostile work
environment.” Doc. 38 at 18. Gilbert noted alsihat Bratcher stated that “it
should only take three years to reach the level of Superviand”that ittook
Gilbert twelve yeardgo receiwe such a promtion. Id. Finally, Gilbert statedhat
she intended to remain at DHR as a supervisor until her retiremaent.

Thereafter,Bratcherissued a charge letter to Gilbert dated June 26, 2017,
alleging Gilbert violated multiple work rules and DHR policy, including
inattention toher job, failing to performherjob properly, insubordination, failing
to respond while on call, failing to monitor a safety concern and violation of

minimum standards for a foster home, and failing to perform her job as QA



Coordinator. Doc. 38 at 1927. The letter also informed Gilbert thfe date of

the hearingo presentthe charges and evidencencerningher job performance

Id. at 19; doc. 34l at 47. In responseGilbert describedhe chargeasretaliatory

doc. 343 at 1217, and claimedthat her job duties are inflated compared to
younger, Caucasian supervisors and that “upon information and belief’ the
allegationsare “not substantiated and contain erroneous informatiorat 12, 15.

Approximately three weeks after DHR issued the charge |eBibert
requested-MLA leave based on alleged anxiety and depression due to workplace
stress caused by harassment and a hostile work environideat.5563. Celisa
McAfee, a DHR employee in Montgomery, Alabama, reviewedsilbert's
applicationand deniedherequesbased on her finding th&ilbert’s condition did
not “fit the criteria of a serious health condition.” Doc-13at 12.

DHR amended the charge letter on August 1, 2017 to remove one charge
against Gilbertiand postponedhe hearing Docs. 341 at 47; 343 at 2836.
Gilbert thenhired an attorney to represdmr, andDHR rescheduled the hearing
again ather attornels request. Docs. 34 at 47; 343 at 3739. DHR rescheduled
the hearing for a third time at the request of the hearing officer. DetaB4. In
the interim,DHR offered to settléhe charges by demotirgilbert and transferring
her to the food stamp unit, with a decrease in pagcs. 341 at 51 34-3 at 40

Gilbert sent acounterofferdirectly to Bratcher, indicating that Gilbert would



acceptthe transferif, among other things, she retained her current salary and
receiveda guaranteghat she could work until her retiremenbDocs. 341 at 5%
34-3 at 4142, DHR policy prevented it from acceptirthe counteroffer, and,
together with DHR’s attorney, Gilbert’s attorney requested another continteance
discussthe settlement offer with Gilbert. Seedoc. 347 at 4. Thus, DHR
rescheduled the hearing for a fourth and final time to October 12, 2017.

The day before the hearingolton texted Gilbert when Gilbert did not
arrive to wok as expected following doctor’'s appointment Doc. 341 at 5455;
34-3 at 4445. When Gilbert responded that she would be out that day due to high
blood sugar, Bolton reminded Gilbehat the learingwas scheduled fothe next
day. Doc. 343 at 4546. Despte the reminder, Gilbert did not attend the hearing
or contact her attorney to inform him skeuld not be thergout Gilbert's attorney
appearednd argued on her behalf. Docs:-B4t 53 56, 34-5 at 34; 347 at 5.
Two hours after the hearingiarted Gilbert texted Boltorto reportthat shehad
overslept and just woke up. Doc.-34t 47. Later that day, Gilbert was admitted
to the hospital witlsepsis Docs. 34-1 at 56;34-4 at 1619.

Based on the evidence and arguments presetited hearing officer
recommendedhat DHR discharge Gilbefbr “fail[ing] to demonstrate that she
can consistently protect children and adults in Lauderdale Cowamtgt “fail[ing]

to meet deadline required for reports to the State office for monitoring theofvork



Lauderdale County [DHR].” Doc. 34 at 1415. Bratcher accepted the
recommendation, andHR discharged GilbertDocs. 3414 at 4; 3419. Seealso
doc 37 at 41 Although Gilbert’'s attorneyknew that Gilbert could request a
rehearing in light of her failure to appe&ijbertdid not do spnor did sheappeal
to the Alalama State Personnel Boar®oc. 347 at 57. Gilbert filed insteada
charge with the Equal Employment Opportunity Commissioe. 3417, and this
lawsuit eventually
[1l. ANALYSIS

DHR argwesthat (1) the discrimination claims fail because Gilbert did not
show its reasons for discharging her are pretextual{Bert cannot establish a
prima facie cas#or herretaliation claims; and (3pilbert did not show that DHR
harassed her or that thlegedharassment was based on Gilbert's race or @sor
required to support a hostile work @mwvnment claim. Doc. 33. The court
addresses these contentions in turn aligpensingirst with Gilbert’s objection to
DHR’s statement of undisped facts. According to Gilbert, DHR failed to provide
her with evidence related to the denial of her FMLA request and the hearing
officer’s findings Seedoc. 37at 4, 38 However, Gilbert did not point to any
discoveryrequest she served that DHR failed to respond to, and she didiset
this issue withthe courtpreviously Moreover, DHR presented Gilbert with the

hearing officer'sfindings at Gilbert's depositionandattached the letteroniining



the findings as anexhibit to its motion. Docs. 3% at 70; 344 at 1415. Thus,
Gilbert’s objection isinawailing.

A. Discrimination Claims

Title VII prohibits employers from discriminag on the basis of race or
color, and the ADEA prohibits employers from discriminating on the basis of age.
42 U.S.C.82000e2(a) 29 U.S.C. $23(a). A plaintiff may proveherclaim with
either direct or circumstantial evidence. Direct evidence is “evidence that, if
believed, proves the existence of a fact without inference or presumption,” and it
includes “only the most blatant remarkehose intent could mean nothing other
than to discriminate on the basis of some impermissible factdfitson v. B/E
Aerospace, In¢.376 F.3d 1079, 1086 (11th Cir. 2004). Gilbert contends that
Bolton’s commergto herthat “[y]Jou don't get ik] [y] ou just don'tget if;] | don’t
understand Wy you don’t get it” constitutedirect evidence of discrimination.
Docs. 28 at 68; 341 at8-9. But, these comments are not such “blatant remarks”
that they can prove discrimination without the need for an inbereor
presumption. And, Gilbert could not point to any race orl@ged comments
made byanyone Doc. 341 at 9. Consequently, Gilbert has not provided any
direct evidencef discrimination

In the absence of direct evidenc&ilbert must rely on the burdeshifting

framework established imlcDonnell Douglas Corporation v. Greg411 U.S. 792

10



(1973), ad Texas Dep’t. of Community Affairs v. Burdidgp U.S. 248 (1981})o
prove her caseSeeg e.g.,Standard v. A.B.E.L. Servs., Int61 F.3d 1318, 1330
31 (11th Cir. 1998). Under that familiar framewor&jlbert bears the initial
burden of establishing a prima facie chgeshowing she iSa qualified member of
a protected class and was subjected to an adverse employment action i twontras
similarly situated employees outsifteer] protected class.”Alvarez v. Royal Atl.
Developers, In¢.610 F.3d 1253, 1264 (11th Cir. 201@)tation omitted) |If
Gilbert makes this showinghe burden shifts tbHR to produce a legitimate, nen
discriminatory reason for the challenged actidd. (citation omitted) And, if
DHR articulates such a reasdhge burden shiftback toGilbert to prove thathe
proffered reason is pretext factual, discriminatory purposegd.

1. Discriminatory Discharge

DHR concedes that Gilbert can establish a prima facie cBgtR argues
instead that Gilbertannot show that its reasons for discharging her, i.e., Gilbert’s
history of reprimands and alleged work rules violations, are ptetexiDoc. 33 at
17-19. In particular, DHR points to the twaritten reprimandsand thecharge
letter as legitimate, noiwliscriminatory reasonfor the discharge. Doc. 33 at 18.
See alsa@ocs. 342 & 24-27, 32-35; 34-3 at 1936. Indeed, the written reprimands
and charge letter outline multipédleged work rule violations, includin@ilbert’s

alleged failure to send caseworkers out in response to weekend calls from law

11



enforcement regarding children who wepotentially at risk and her alleged
failure to promptly address issues arising in approved foster hobas. 34-2 at
24-27, 32-25; 34-3 at 1936. Moreover, thesecondreprimand states that Gilbert
appears to be “repeating some of the sameawers” addressed in thérst
reprimand and DHR informed Gilbertagan that “[flailure to perform your job
properly in the future may result in further disciplinary action ” Doc. 342 at
24, 27, 35 BecauseGilbert's alleged history of work rule violations a
legitimate, nordiscriminatory reason foher dischargeto survive summary
judgment,Gilbert must at least raise a question of material fact regardiDR’s
proffered reasonis pretextual. See Chapman v. A1l Transpp229 F.3d 1012,
102425 (11th Cir. 2000) (en banc)

Gilbert can show pretext “directly, by persuading the court that a
discriminatory reason more likely than not motivated [DHR], or indirectly, by
showing ‘such weaknesses, implausibilities, inconsistencies, incoherencies, or
contradictions in [DHR’s] proffered legitimate reasons for its action that a
reasonable fact finder could find them unworthy of credendedschal v. United
Parcel Serv.573 F. App’x. 823, 82 (11th Cir. 2014) (quotindlvarez 610 F.3d
at 1265). Gilbert cannot make that showing here where sgaed théwo written
reprimands, indicating that DHR reviewed the information contained in them with

her and informed her of her hgto submit a written rebuttabloc. 342 at27, 35

12



and the ecord contains nguchrebuttals Moreover,at her deposition, Gilbert
could not identify any false statements in the written reprimands or charge letter.
Seedoc. 341 at 40 4244, 68 And, Gilbert’'s affidavitdoes not disputehe
allegations in the reprimands and charge leieedoc. 37 at 341, and she has
not produed anyotherevidenceto dispute those allegatioAsAs a result, Gilbert
has not shown thahe proffered reasons for her discharge are implausible or
unworthy of credenceor that DHR acted with a discriminatory purpose
Ultimately, while Gilbertmaybelieve it wasunfairto dischargénerwhile she was

il and beforeshe became eligible faetirementbenefits “it is not [the court’s]

role to secongjuess the wisdom of an employer’s besis decisions-indeed the
wisdom of them is irrelevantas long as those decisions were not made with a
discriminatory motive.” Alvarez 610 F.3d at 1266 (citation omittedYherefore,

the discrimimtory dischargelaimsfail.

2. Disparate Treatment Claims

Gilbert alsoalleges that DHRlenred her training it provided to Caucasian
employeesdened her FMLA requestand increasd her workload in comparison

to Caucasian supervisors. Doc. 11-at 9. See alsaloc. 14 at /8. With regard

2 Without citation to any evidence, Gilbert states that she “disputes all allegatidns
charges presented during théngaring,”andthatshe“did not have the opportunity to present a
defensé at the hearinglue to her illnessDoc. 37 at 21. But, Gilbert’s attorney was presgnt
the hearing, doc345 at 4 and Gilbert did not request another hearing or appeal the hearing
decision to the state personnel board.

13



to training, Gilbert testified thathe received no training d@RD reports which
she needed to complete the biannual repbusadmits that she does not know if
DHR providedsuch training temployeeoutside of her protected clasBoc. 34

1 at3850. Seealsodoc. 37. Similarly, Gilbert did not identify any employees
outside her protected claks whom DHR approvedMLA leave See id. doc.
34-2 at 13. Thus Gilbert cannot show that DHR treated similasiyuated
employees more favorably by approving their requests for FMLA leave
providing them with training it denied herSeelewis v. City of Union City,
Georgig 918 F.3d 12131220-21 (11th Cir. 2019) (en banc).

Finally, Gilbert contends that DHR significantly inféat her workoad in
comparison to other supervisorSeedocs. 11 at 6; 37 at®, 14, 33. In particular,
Gilbert identifies Debra Newmaia, Caucasian woman over the age of siyo
supervisedhe QAunit before Gilbertas a comparatorSeedocs. 342 at § 37 at
9.2 According to Gilbert, DHR did not require Newmanaisosupervise multiple
units when she held the Q@oordinatomposition Docs. 342 at § 17-21; 37 at 9
Although DHR asserts thdhe twounit assigment was an easier supervisory
assignment than supervising other units and that the assignesulted inless
work for Gilbert, docs. 33 at 3; 343 at 1, DHR failed to addred<Silbert’s

contentionthat Newman only supervisede QA unit asthe QA Coordinatoy see

3 Gilbert did not identify any younger comparators who DHR treated more favordhle wi
respect to workload. Thus, to the extent that Gilbert asserts a claim undddEAeb@sed on
disparate workesponsibilities, the claim fails as a matter of law.

14



doc. 33. In additionNewman'’s affidavit does not dispute that she only supervised
the QA unit Seedoc. 3412. DHR also did not offer any evidenog argument
that Gilbert’s allegedly increased workloadcomparison to Newman was et
adverse employmeiaictionor that Newman is not a similarBituated comparator
Seedoc. 33. Consequentlythe motion for summary judgemeon Gilbert’s Title

VIl claim premised on her contentionsathDHR assigned her more work
responsibilitieghan hemwhite peerss due to be denied

B. Retaliation Claims

Title VII and the ADEA prohibit employers from retaliating against an
individual because she opposed @nghibitedpractices. 42 U.S.C. 000e3(a);
29 U.S.C. $23(d). To prevail on dr retaliation claims, @bert must first
establish a prima facie case by showing “fsfite engaged in statutorily protected
activity, [s]he suffered a materially adverse action, and there was some causal
relation between the two eventsButler v. Alabama Dep’t of Transpb36 F.3d
1209, 1213 (11th Cir. 2008) (quotation omittedjo satisfy the adverse action
element,Gilbert must show that “a reasonable employee would have found the
challenged action materially adversaBurlington N. & Santa Fe Ry. Co. v. White
548 U.S. 53, 68 (2006)Satisfying the causatiorlementrequiresGilbert to prove
that butfor DHR’s desire to retaliateshe would not have suffered the adverse

employment action SeeBooth v. Pasco Cnty757 F.3d 1198, 1207 (11th Cir.

15



2014) (citingUniv. of Texas Southwestern Medr.&. Nassar 570 U.S5.338,363
(2013). She can prove this through “sufficient evidence that the deeaisaker
beame aware of the protected conduct, and that there was a close temporal
proximity between this awareness and the adverse acti@hdtz v. City of
Plantation, Fla, 344 F.3d 1161, 1180 n.30 (hi€ir. 2003) (citation and alteration
in original omitted). “But mere temporal proximity, without more, must be very
close.” Thomas v. Cooper Lighting, In&06 F.3d 1361, 1364 (11th Cir. 2007).
The parties agrethat Gilbert engaged in statutorily protected activithien
she complainedot her supervisorshat she was “working iwhat is clearlya
hostile work environmerit when she allegedthat the allegationen the charge
letter were retaliatoryandpointed outother retaliatory and harassing conduct; and
whenshefiled an EEOC chargé Docs. 34-3 at 1219; 3417; 37 at 5 Allegedly,
DHR retaliated againsGilbert for these activitiesby (1) issuing her written
reprimands (2) failing to respond tdier annual leaveequests(3) denying her

FMLA request,and (4) terminating her employment. Doc. 11 a®3 DHR

4 The EEOC chargewhich Gilbet filed after her dischargeannot bette cause ofhe
alleged retaliatory actbecausé‘[a]t a minimum, a plaintiff must generally establish that the
employer was actually aware of the protected expression at the tmok adverse employment
action.” Clover v. Total Sys. Serv., Incl76 F.3d 1346, 1354 (11th Cir.199@uotation
omitted)

> Gilberts Complaint also pleadsthat DHR retaliated against her through
“unsubstantiated intimidating comments on the performance evaluation” and hthhwogk
assignments.”Seedocs. 11, 37. Gilbert did not present any evidence or argument relabed to
allegedly retaliatory performancevaluationsand has, therefore, abandoned the clai®ee
Resolution Trust Corp. v. Dunmar Corg3 F.3d 587, 599 (11th Cir. 1995) (“[G]rounds alleged

16



contends that Gilbert cannot establish a causal connection between her gbrotecte
activities and any of these alleged retaliatory actions. Doc. 3424.2Phe court
addresses the alleged adverse aciiomgrn.

1. Written reprimands

The written reprimandsdoc. 342 at 24-36, predateGilberts February 28,
2017 complaint to her supervisqgrsloc. 343 at 18 Thus, there is naausal
relationship between her protected activity and the reprimaedsClover 176
F.3dat1354 and as suchGilbert cannot showihe presence oktaliatory animus

2. Failure to respondo Gilbert’s vacation request

Gilbert identified a single vacation requestJune or July2017 thatshe
maintainsDHR failed toapprove Doc. 341 at 7273. Even assuming that Giért
can show the necessary causal connectistablising a pima facie caseequires
a showng that DHR’s alleged failure to respond to her vacation requesifies
asan adverse employment actioin that respectGilbert contends shenade her
requestor two or three days of annual leave via two separate email messages, and

Bolton did not respond to either message. Doel 34 7273. Then, on the day

in the complaint but not relied upon in summary judgmentda@med abandoned.”). Next,
Gilbert does not specifically identify how DHR retaliated against her throwgk assignmerst
but, to the extent that Gilbert asserts that DHR retaliated against her by havsngéwie both
the QA and Resources unitdhenshe was the QA Coordinatathe claim fails because DHR
transferredsilbertto those positions prior toer protected activity.Seedoc. 34-13 at 1.

Gilbert also contendm her briefthat DHR retaliated against her by removing fiem
the supervisory rotatioand posting multiple notices about theéministrative hearing. Doc. 37
at 11, 30-31, 33. But, Gilbert cannot amend her Complaint thioeiggummary judgmenbrief.
Miccosukee Tribe of Indians of Florida v. U.%16 F.3d 535, 559 (11th Cir. 2013).

17



her requestedeavewas to begin, Gilbert sent a text informing Bolton tehée
would be late, and Bolton responded by stating that shegth Gilbert would be

off that day. Id. Thus,DHR did notactuallydeny Gilbers request. Id. at 73.
Bolton asserts that it is not unusual for her to not respond immediately to a leave
request sent by emadr “to respond to [employees] orally that their requested
leave is approvetidoc. 3413 at 34, and Gilberdid not dispute that statemerin
addition, the record reflects that DHR approved more than twieatydays of
annual leave for Gilbert between June 26 and October 12, Z2datioc. 341 at

74. On this record, Gilbert has not shown that DHR'’s failure to provide a written
response to her leave request qualifies as an adverse employmentactiat
retaliatory animus motivated Bolt@actions

3. Denial ofFMLA leave request

Gilbert submitted an FMLA leave request in J@17 for anxiety and
depressionwhich DHR deniedix days after Gilbentesponédto DHR's charge
letter. Doc. 343 at 1214, 5563. Althoughthe decisionoccurred days after
Gilberts protected activity, to establishcaushrelationship “[ Gilbert] must, at a
minimum, generally establish that [the person responsible for denying her request]
was actually aware of the protected expression at theDRB] took the adverse
employment action.” Raney v. Vinson Guard Seni20 F.3d 1192, 1197 (11th

Cir. 1997)(citation omitted). However McAfee, the employeewho determined

18



that Gilbert s leaverequest was not based on “an eligible event” and did “not fit
the criteria of a serious health conditiodocs. 34-4 at 2;34-10 at 2; 3418, attests
that she dichot haveknowledgeof any disciplinary actions related to Gilbaithen

she made the determination, doc-1®at 2. Gilbert did not present any evidence
to cast doubt on McAfee’s statement, and there is no evidenckltiAdee knew

of Gilbert's protected activity when she denied the FMLA reqtieds a result,
Gilbert hasfailed to show thaher protected activity was a but for cause of the
denial of her request for FMLAsdve.

4.  Charge letters and discharge

The final retalation claim is related to the charge letters and discharge.
DHR issuedthe initial chargeletter on June 26, 2017, informinGilbert of an
administrative hearingelated in part, to her job performance and alleged
violations of work rules Doc. 343 at 1927. DHR issued this letter more than
three months after Gilbert’s first protected activity. Thus, Gilbert cannot rely on
temporal proximity alone to proveausation,see Thomas 506 F.3d at 1364;
Clover, 176 F.3dat 1354 and there is noother evidence to suggest a causal
connectiorbetween her protected activity and the charge letter

Gilbert engaged in her second protected activity when she responded to the

charge letter. Theadéter, DHR issued an amended charge lettemovng one

6 Gilbert statesn her brief without any evidertiary proof that she has “witnesses that
[DHR’s] human resource department said they knew about retalfatidoc. 37 at 32.

19



charge contained in the initial lett@ndeventuallyheld a hearing Docs. 343 at
28-36, 345. Then based on the recommendation of the hearing offideiR
dischargd Gilbert Docs. 34 at 1415; 3419. Although thse actions occurred
within three months of Gilbert'second protected activitgn employes decision
to “proceed] along lines previously contemplated, though not yet defadit
determined, is no evidence whatever of causali@lark County School Dist. v.
Breeden 532 U.S. 268, 272 (200{per curiam) Thus because DHR began the
process of discharging Gilbert more than three months after Gélbgaiged in her
first protected etivity, Gilbert cannot show a causal connection basedhe
temporal proximity betweeier response to the charge lett@nd the adverse
events that ensuedlherefore, in the absence ary other evidence to support an
inference of causatiorseedoc. 37 Gilbert has failedto show thatretaliatory

animusmotivated hedischargée®

’ Gilbert asserts that the hearing was retaliatory because DHR did no¢delscit to
accommodate her iliness. Doc. 37 at 41. HowewettherDHR nor Gilbert’'s attorney knew
why she did not attend the hearing, docs73t 5; 3413 at 4, and more than two hours after the
hearing began, Gilbemformed Bolton thatshehadoverslept andhadjust woken up, doc. 343
at47.

8 Gilbert contends thahejob performance issues and work rule violatiars pretext for
retaliaton because the DHR employees who confirmed the issues are théveamelividuals
shecomplaired to abouta hostile work environment. Doc. 37 at 31. Gilbert’'s contention is
unavailng because the record reveals that an independent hearing fofficdrthat the evidence
supported the conclusion that Gilbert violated certain work rules and recommended'sGilber
termination. Seedoc. 344 at 1415. In additionthe hearing officedid not rely only on the
testimony otthe two individuals in question in making her determinatiSeedocs. 34-5; 34-6.
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To summarize, Gilbert has not establislagatima facie caswith respect to
any of the alleged retaliatory acts. As a result, Gilbert’s retaliation cfaims

C. Hostile Work Environment Claim

To establisha hostile work environment claimnder Title VI| Gilbert must
prove, in part,that DHR subjected her to unwelcome harassm#rg, harassment
was based on her protected statug] thathe harassment was sufficiently severe
or pervasive to alter the terms and conditions of employment ande caea
discriminatorily abusive working environmentCotton v. Cracker Barrel Old
Country Store, In¢.434 F.3d 1227, 1231 (11th Cir. 2006Additionally, it is a
“bedrock principle that not all objectionable conduct or language amounts to
discrimination under Title VII.” Jones v. UPS Ground Freigh683 F.3d 1283,
1297 (11th Cir. 2012) (quotation omitted). Rather, “only conduct that is ‘based on’
a prdected category, such as race, may be considered in a hostile work
environment analysis.1d.

Here,Gilbert alleges that DHR subjected her to a hostile work environment
by (1) verbally degracig her in front of her Caucasian subordinates détying
her trainingopportunities (3) instrucing her to apply for FMLA leave, (4)igng
her a referral for mental health treatment, d&jying a subsequent request for
FMLA leave, (6)moving her office to physically isolate her,7§repeatedly

rescheduhg an administrative hearing regarding her job performance, and
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(8) placingmultiple notices about the hearing on a conference room door. Doc. 11
at 34, 69. DHR argues thaGilbert's claimfails because she did not create a
guestion of fact regarding whether any of these alleged actions qualify as
harassmentor if the alleged actions were based on radeoc. 33 at 2809.
Indeed,for the first fourallegedincidents Gilbert admits that shelid not hear
Bolton or Bratcher makeany racebased commentseedoc. 341 at 8-9, and
Gilbert hasnot providel any evidence thatheir conduct was racially motivated.
Thus, wvhile Bolton’'s and Bratcher's conduct may have been insensiive
overbearing thae is no evidenceto support a conclusion that it was based on
Gilbert’s race or colgrard the courtcannot consider th conduct in its analysis of
Gilbert’s hostile work environment claim.

Similarly, Gilbert has not showthat thedenial of her FMLA equest the
purported physical isolation of her office, the rescheduling of her administrative
hearing, and the notices posted about the hearing were based on Gilbert’s race or
color. To begin, Gilbert could not identify any employdadR treated differently
with respect to FMLA equestsand she did not dispute DHR’s evidence that the
individual who made the decision to demgr FMLA leavedid not know Gilbert’s
race at the time she made the decisiSredoc. 3410 at 1. And, as for the office
isolation, Gilbert testified thatshe felt her office was isolated afteontractors

installedatemporary walls part of aefurbishment ofthe entire building, and that
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she does not believe DHR intended to isolate Beredocs. 341 at 7071; 34-2 at
3. Next, althoughDHR rescheduled Gilbert's administrative hearfogr times
including once at the request of Gilbert’s attorney, doe7 34 3,Gilbert did not
offer any evidence to suggest that her race or color played any role in the
continuances In fact, Gilbert admitted that DHR’s reasons for rescheduling her
hearing were not related to harassg purpose Doc. 341 at 72. Relatedly,
Gilbert also did not present evidence that DHR posted signs on aarwdanom
door stating “reserved for hearing” or “reserved for administrative hearing” to
harass her on the basis of her race or col@eedoc. 342 at 11. Therefore,
becauseGilbert hasfailed to show thaher race or color motivated any of the
alleged harassing conduct, her hostile work environment claim fails also
V. CONCLUSION AND ORDER

DHR’s motion for summary judgment, doc. 38 DENIED soldy as to
Gilbert Title VII discrimination claim based on disparate treatment with respect to
Gilbert'sworkload. In all other respects, the motioftGRANTED. Accordingly
(1) the Title VII and ADEA discrimination claims based on discriminatory
discharge and disparate treatment with respect to training opportunitieMaad F
leave,(2) the ADEA discrimination claim based d@silbert’s disparate wrkload
(3) the Title VIl and ADEA retaliation claimsand @) the Title VII hostile work

environment claimareDISMISSED WITH PREJUDICE.
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DONE the 25thday of July, 2019

-—m::iﬂ-'-o Jvdnllnm-—-._.

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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