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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION

SHEENA BISHOP,

as custodial parent and next friend of
Cheyanne Nicole Bishop, a minor, )
deceased,

N N

Plaintiff,
V. Case No. 4:1tv-2457 TMP

R.A. WAGNER TRUCKING
COMPANY, INC,, et al.,

~ — e N N N N N N N

Defendants.

NOAH HALL,
Plaintiff,
V. Case No. 4:12v-2003-TMP

THOMAS EARL MORRISON,
etal.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

These consolidategttiors arebefore the court oamotion for summary judgment filed on
December 13, 2013, by defendants R.A. Wagner Trucking Company, Inc., Thomas EadMorri
and R.A.W. Motor Carrier, LLC“DPefendanty. (Doc. 52). In the motion, Defendants seek
judgment in their favor and dismissal plaintiffs’ claims under Alabama tort law. All parties
have consented to the exercise of full dispositive jurisdiction by the undersignesdratagudge

pursuant to 28 U.S.& 636(c). (Doc. 14). Having considered the pleadings and the evidence
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and arguments submitted by all parties, the court finds that the motion for sunuagnyent is

due to be granted in part and denied in part.

|. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56(a), summary judgment is giibfies movant
shows that there is no genuine dispute as to any material fact and the mosmatitleéd to
judgment as a matter of law.Fed. R. Civ. P. 56(a). The party asking for summary judgment
“always bears the initial responsibility of informing the district court of the basissfmotion,
and identifying those portions d¢the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if amwhich it believes demonstrate the absence

of a genuine issue of material factCelotex Corp. V. Catrett, 47 U.S. 317, 323 (1986) (quoting

former Fed. R. Civ. P. 56(c)).The movant can meet this burden by presenting evidence showing
there is no dispute of material fact or by showing that the nonmoving party leastéapresent
evidence in support of some element of its case on which it bears the ultimate burder. of proo
Celotex 477 U.S. at 3223. There is no requirement, howevénat the moving party support its
motion with affidavits or other similar materialsgating the opponers claim? 1d. at 323.

Once the moving party has met its burden, Rulér&uires the nonmoving party to go
beyond the pleadings and by her own affidavits, or bydiyeositions, answers to interrogatories,
and admissions of filedesignatéspecific facts showing that there is a genuine issue fortrial.
Id. at 324 (quoting former Fed. R. Civ. P. 56(e)). The nonmoving party need not present evidence
in a form necessary for admission at trial; however, he may not merely rest pledulings.

Celotex 477 U.S. at 324.“[T]he plain language of Rule 56(c) mandates the entry oihsary



judgment, after adequate time for discovery and upon motion, against a parigile/ho hake a
showing sufficient to establish the existence of an element essential to that gase, and on
which that party will bear the burden of proof atlttiald. at 322.

After the plaintiff has properly responded to a proper motion for summary judgthe
court“shall’ grant the motion if there is no genuine issue of material fact, and the moving party is
entitled to judgment as a matter of lawed. R. Civ. P. 56(a). The substantive law will identify

which facts are material and which are irrelevafinderson v. Liberty Lobby, Inc477 U.S. 242,

248 (1986). A dispute is genuirig the evidence is such that a reasonable jury could return a
verdict for the nonmoving party. Id. at 248. “[T]he judgés function is not himself to weigh the
evidence and determine the truth of the matter but to determine whether themrusa sue for
trial.” Id. at 249. His guide is the same standaedessary to direct a verdic¢iwhether the
evidence presents a sufficient disagreement to require submission to a jurgtbemhis so

onesided that one party must prevail as a matter of’lald. at 251252; see als@ill Johnsors

Restaurants, Ine. N.L.R.B, 461 U.S. 731, 745 n. 11 (1983).

However, the nonmoving partynust do more than show that there is some metaphysical

doubt as to the material facts Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.

574, 586 (1986). The evidence supporting a claim musuiestantial, Marcus v. St. Paul Fire

and Marine Ins. Co., 651 F.2d 379 (5th Cir., Unit B, 1981); a mere scintilla of evidence is not

enough to create a genuine issue of fa¢bung v.City of Palm Bay 358 F.3d 859, 860 (11th Cir.

2004); Kesinger ex rel. Estate of Kesinger v. Herringtd81 F.3d 1243, 1249250 (11th Cir.

2004). If the normmovants evidence is so thoroughly discredited by the rest of the record

evidence that noeasonable jury could accept it, the evidence fails to establish the existence of a



genuine issue of fact requiring a jury determinatiddeeScott v. Harris, 550 U.S. 372, 127 S. Ct.
1769, 1776, 167 L. Ed. 2d 686 (2007ésponders version of events is stterly discredited by

the record that no reasonable jury could have believed him. The Court of Appeals should not
have relied on such visible fiction; it should have reviewed the facts in the liglstateply the

videotape€’); Lewis v. City of West PalnBeach, Flg.561 F.3d 1288, 1290 n. 3 (11th Cir. 2009).

If the evidence is merely colorable, or is not significantly probative, summudgyment may be

granted. Anderson477 U.S. at 249 (citations omittedzcordSpence v. Zimmermaw®73 F.2d

256 (11thCir. 1989). Furthermore, the court mustew the evidence presented through the
prism of the substantive evidentiary burdesg there must be sufficient evidence on which the
jury could reasonably find for the plaintiffAnderson 477 U.S. at 255. The nagnovant need
not be given the benefit of every inference but only of every reasonable ikferBnawn v. City

of Clewiston 848 F.2d 1534, 1540 n. 12 (11th Cir. 1988).

The failure to respond to a motion for summary judgment is not enoudgelff, to justify
granting summary judgment. Indeed, Rule 56(a) instructs that the court shlsgnamary
judgment only‘if the movant showsthat there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a mattédaw.” Fed. R. Civ. P. 56(a) (emphasis added).
Thus, a courtmay neither grant nor deny summary judgment by defaulames Wm. Moore et

al., Moorés Federal Practic§ 56.99[b] (3d ed. 1997). As noted by the Advisory Committee,

“summary judgmentannot be granted by defaelten if there is a complete failure to respond to
the motion, much less when an attempted response fails to comply with Rule 56(c) requsrtement
Fed. R. Civ. P. 56 advisory committeenote (emphasis added). Becatibe distict court

cannot base the entry of summary judgment on the mere fact that it is unopposed,onsidst ¢



the merits of the motioh. United States v. e Piece of Real Propertycated at 5800 SW 74th

Ave., Miami, Fla., 363 F.3d 1099, 1101-02 (11th Cir. 2004). Utilizing these standards, the court

undertakes the analysis of whether the defendant has shown that it isl eéntjtidgment as a

matter of law.

1. Factsfor Summary Judgment Purposes®

Applying these standards to the evidence beforedb#, the following facts are treated as
undisputed and taken in a light favorable to the-mmving plaintiffs.> On August 31, 201Gt
approximately 7:20 a.m., at exit 205 North on Interstate 59 in Collinsville, Alabamaisigr
while using and/ornin possession of a tracttmailer truck (rig”) belonging to R.A.W. Motor
Carriers fR.A.W."), and while in the employ of defendant R.A. Wagner Trucking Company, Inc.
(“Wagner”), was involved in an accident with a Chelet Tahoe driven by plaintiff Noah Ha
(“Hall”) and occupied by then fivgearold Cheyenne Bishop. Hall and Cheyenne both were
wearing seatbelts, but Cheyenne was in the front seat and was not in a etjdesaf. Hall
sustained serious injuries, and Cheyenne was killed in the accident. Ag afrésatl accident,

Hall, on behalf of himselfand Sheena BishopBishop'), as custodial parent and next friend of

! Defendants filed a motion to strike on January 16, 2014, whichGR&SNTED IN
PART and DENIED IN PART. The evidence disputed in the motion to strike, howewgenova
used in the evaluation of Defenddmtstion for summary judgment.

2 The fact statements provided by the plaintiffs do not provide an overview of all

as®ciated facts, but are, instead, specifically focused on facts that are eithednessad by the
defendantsmotion for summary judgment or disputed by the plaintiffs. Therefore, to the extent
that a fact alleged in the defendantstion for summary jdgment is not addressed, the facts
provided by the defendant will be deemed undisputed.



Cheyene Bishop, a deceased minfiled their separatsuitsagainst Defendants, which the court
has consolidated.

On the day of the accident, the weather was clear and sunny with roughlylésromi
visibility for drivers. The trailer that Morrison had attached to his tracts a 1996 Utility
Trailer, and its rear impact guards are governed by 49 GSRBBR3.86()(1). At the time of the
accident,Morrison had parked his rig on the emergency lane of the intésseatance ramp.

The hood of Morrisots rig was still open, indicating that Morrison was not yet ready to resume
driving. Halls Tahoe left the travel lane and entered the emergency lane and, from the center line
of the Tahoe to the right side, collided with the back left corner of Morsisagn Due to his
injuries, paintiff Hall does not remember what actually occurred at the time of theesdci (Hall

Depo. at 20). Prior to the accident Hall had not been drinking alcohol, using any kind of drugs, or
participating in any action that would have impaired his driving ability.

At the time of the collision, Morrison was acting within the lined astope of his
employment as a driver for Wagnésr whom he had worked since 1996ie was not under the
influence of any drugs, controlled substances, or alcohol, but he sufferediftmeteswhich was
being controlled by medication(Harbolt Depo. at 15). Morrisé employer Wagner,was
aware of his medical condition. He does not recall whether he took his medicatite or a
breakfast the morning of the accident. Morrison did not have a proper DOT medicahets

certificate stating that he wés to operate a tractor trailer. In 2010, R.A.W. and Wagner were

® There is some debate as to whether this are should be referred tteasatwency larfe
or as thé‘shoulder: As the noAmoving plaintiffs refer to the area dset‘emergency lan&for
purposes of summary judgment so will the court.



governed by the Federal Motor Carrier Safety Regulati¢tiRegulation). As a commercial
vehicle driver, Morrison was required to follow the Regulations. Morrisdirdeived a copyfo
the Regulations and signed a receipt agreeing to familiarize himself with tte 2010 the
Regulations required all commercial drivers of vehicles with a maximum grosdeveleight
rating of over 10,000 pounds, a category which Morrison occupiedatatain a valid medical
examineis certificate> Morrison's employers had never asked for or received MorssoOT
long form documenting his physicdls(Wagner Depo. at 381).

BecauseMorrison did not have the required medical exameertificag, he presented
the officer on the scena the collision with two medical cardepwever, when questioned, the
doctors who had purportedly issued the cards testified that the signatures ardthev@re not
theirsor authorized signatures. (Park Depo. at 14; Harbolt Depo. at 13). The doctors also had no
records showing that either of them performed a DOT physical on Morrisark [repo. at
14-16; Harbolt Depo. at 13). The doctor treating Morrisatiabetes testified that he had never
perfamed a DOTphysical on Morrisormnd that Morrisois visits were utilized to get his diabetes
medication refilled. (Harbolt Depo. at 13). As admitted by R.A.W. and Wagr&ing a valid

medical card made Morrison unqualified to drive a tractor trailer under 49RC.

4 49 C.F.R§§ 350-399.

®> “A person subject to this part must not operate a commercial motor vehicle unless he o
she is medically certified as physically qualified to do so, atept as provided in
paragrapt{a)(2) of this section, when afuty has on his or her person the original, or a copy, a
current medical examinarcertificate that he or she is physically qualified to drive a commercial
motor vehicle. 49 C.F.R§ 391.4%a)(1)(i).

® Wagner contends that the Regulations only require the employer to keep a copy of the
long formor the medical card, and Morrissremployer simply chose to keep a copy of the card
rather than the long form.



§ 391.41(a)(1)(i). Because he was not in compliance §@91.41(a)(1)(i), Morrison should not
have been on the road on the day of the accident. (Wagner Depo. at 70-72).

On the day of the accident, Morrison left Mitchell Grocerglimertville and traveled south
on Highway 431 into Gadsden, AlabathaThere were several inconsistencies in Morrisdog
books. The log books misstated where Morrison had been in the hours leading up to the collision
and did not show where he had actually driven or made stops. When Morrison merged onto
Interstate 59 North in Gadsden, he was delayed by road construction. Near the end of the
construction, Morrison heard a sound which he believed may have been caused by his metal oll
cap coming off and banging under the hood. Such an incident had happened twice in the past.
Morrison did not document this suspected mechanical problem on Hisppog posttrip logs.
He did not note any defects with his rig in his log books. In order to examinedibierr
Morrison needed to pull over, but he determined that it was too dangerous to stop on the side of the
interstate He took exit 205, across the intersecting highteehe entrance ramp for Interstate 59
North at exit 205and pulled off the travelgstion of the entrance ramp anuto the emergency
lane. Morrison acknowledged that it was also dangerous to stop in the emergenaiytlene
entrance ramp. (Morrison Depo. at 128).

When Morrison pulled into the emergency lane and parked, he did not turn on his hazard
lights or set out his emergency reflective trianle$he Regulations require that when a driver is

stopped for any cause other than necessary traffic stops, he should immedmatatytiasrhazard

" Morrison did not complete pre-trip inspection of his rig before leaving Albertville.

8 Morrision testified that he did turn on his hazard lights when he stopped the rig, but
admittedthat he did not pubut his reflective triangles. (Morrison, Depo. at 144). However,
Trooper Jaras Bryan Ray, the officer who first arrived on the scene of the accidetfig detiat
Morrison turned his hazard lights after the impact (Ray Depo. at 201, 220).



lights and set out his emergency reflective triangles no more than ten mifiatdseastops.
Wagner, Morrisots employer, agredtiat when Morrison parked his rig in the emergency lane, he
was required to immediately turn on his hazard lights and was required to placdelisveef
triangles in compliance with 49 C.F.BR.392.22(b). Wagneracknowledged that a driver who
parked his rig in the emergency lane should either have encgrflashers on or have set his
reflective triangles.

Trooper James Bryan Ra§Ttooper Ray), the respondingfficer, testified that, in his
opinion, there wee several other places where Morrismuldhave pulled off the road safeiynd
parking in one of those places would not have placed him or other motorists in danger. Trooper
Ray listed some of these pémcas the parking lot beside JdskRestaurant, approximately
seventyfive feet from where Morrison stopped; Smdkinés truck stop, which has a large truck
parking area; a nearby gravel lot where rigs are sometimes parked; or a Gasatation thasi
nearby, but not visible from where Morrison was parked. He testified that, kingdis rig
where he did, Morrison created an unsafe condition. In Troopés Bayion, it was not safe to

park on the emergency lane of an entrance ramp, and he would never recommend someone do so.

® 49 C.F.R.§ 392.22 Emergency signals. stopped commercial motor vehicles.

(a) Hazad warning signal flashers Whenever a commercial motor vehicle is stopped
upon the traveled portion of a highway or the shoulder of a highway for any cause other than
necessary traffic stops, the driver of the stopped commercial motor vehidlensinaldiately
activate the vehicular hazard warning signal flashers and continue shendlauntil the driver
places the warning devices required by paragraph (b) of this section. . . . The ligbltsngay be
used at other times while a commercial maetahicle is stopped in addition to, but not in lieu of,
the warning devices required by paragraph (b) of this section.

(b) Placement of warning devices(1) General rule. Except as provided in paragraph
(b)(2) of this section, whenever a commercial motor vehicle is stopped upon thect@wdion or
the shoulder of a highway for any cause other than necessary traffic stopsghsh@l, as soon
as possible, but in any event within 10 minutes, place the warning devices reg§rg@395 of
this subchapter . . .




However, Morrison was not cited for improperly parking in an emergency lane totrame
ramp, and there was no sign posted on the entrance ramp warning drivers not teengark th
Morrison's actions were not illegal.

Trooper Ray was traveling on Interstate 59 South at exit 205 when he was notified of the
accident. When he arrived at the scene, Morisstack was parked fully in the emergency lane
and Halls Tahoe, up to and including the passenger compatirvas underneath the trailer.
Trooper Ray testified that, based on his observations, Moisisan was completely in the
emergency lane at the time of the accident. The minor decedent, Cheydmnoe Rias belted
into the right, front passenger seat of the vehicle and was not in & dahtt or booster seat.
Trooper Rajs report dichot specifically indicate that where Morrison parked his rig contributed to
the accident, but it didtate that Morrison made a bad decision by parking where he did and that
“[a] combination of the location that the truck driver parked his truck and the fadfithbiall
failed to maintain his lane of travelas the cause of the accident. (Ray Degtdl29131).
Trooper Ray states in his conclusion that the crash occurred becausasiaditun full control of
his vehicle and allowed it to drift into the emergency lane of the entrance réRgy. Depo. at
129). There were no known conditions that would have prevented Hall from seeing M®rrison
rig while he was traveling on the entrance rampd. gt 221).

A video from the convenience store adjacent to the northbound entrance ramp on
Interstateb9 at exit 205 shows traffic taking the entrance ramp onto Interstate 59 North. The
video shows the vehicles involved in the accident, but does not capture the collisionTitself.
video shows Morrisds rig coming off the exit ramp at exit 205 on the northbound side, coming to
a stop at the stop sign on the bottom of the exit ramp, waiting on traffic to clearao pr®ceed

across, and traveling back up the entrance ramp on the northbound side of Interstatays9. (R

10



Depo. at 4142). The video indicates that Morrison begins traveling up the entrance rartip at 7:
a.m. Hall entered the ramp at 7:20 a.m., and the accident ocoeccedt!s later

As part of his investigation, Trooper Ray downloaded the Tahmigbag module that
collects data and stores it when a hard braking event or an extnamge in velocity occurs. The
data stord in the airbag module recorded ofilye seconds prior to the impact. At five seconds
prior to impact, the Tahoe was traveling 47 miles per hour. It reached mmomaspeed of 52
miles per hour within one secomd impact. The data showed that the brake switch was off,
indicating that Hall did not depress his brakes prior to impact.

Hall was 17 years old at the time of the accident. He was attending Fort Rigyme
School and had been driving to school for roughly two years. The entrance ramp where the
accident occurred was part of Halhormal route to school, and he was very familiar with that
particular entrance ramp. Hall did not have a need for corrective glassentacts, nor did he
have ay medical conditions that had the potential to affect his ability to safely droar. Hall
had the Tahoe he was driving on the day of the accident for around one year prior taldrd,acci
and it was available to him for everyday use. The vehicle mvachanically sound. At his
deposition, Hall viewed four pictures of the entrance ramp where the accidemnedcevith the
rig parked on the shoulder at the location of the accident. The first pictsitakea at the bottom
of the entrance ramp, aedch subsequent picture was taken progressively closer to the rig. Hall
testified that he could see the rig in all four photographs. (Hall Depo-28)26He was aware
that the yellow line on the left side of the road and the white line on the right side rofathe
designate the travel portion of the roadd. at 30).

Hall testified that, in general reference to the entrance ramp where the aociclangd,
there is no visual impediment that would prevent someone from seeiamlaeenvheelrig

11



parked where Morriséa was on the day of the accident. He also testified that it would not be
advisable for a car to travel on the emergency lane of the entrance ramystatddlthat he takes
some responsibility for the accident. (Hall Depo. att8]l Hall estimated that he had driven on
the entrance ramp at least one hundred times prior to the acciddnat 56). There is a long
acceleration lane that runsxt¢o Interstate 59 once vehiclesive the entrance ramp and get onto
the surface ofhe highway. Therefore, Hall testified that there was no reason for him not to be
looking straight forward as he came up the entrance rartp.at(73). Due to his injuriesHall

does not remember the accident at all. (Hall Depo. at 20).

[11. Discussion
In this action, Plaintiffsassert five claims relevant to the pending motion for summary

judgment, summarized as follows:

Count I: Negligence and/or Wantonnedkeges that Morrison negligently
and/or wantonly operated his motor veédjccausing the wreck with
plaintiff Hall's vehicle and that Morrist; 1 employers, R.A. Wagner
Trucking Company, Inc.“WWagnef) and R.A.W. Motor Carriers, L.L.C.
(“R.A.W."), are directly liable under the theoryrespondeat superior.

Count 1I: Negligentind/or Wanton Hiringlleges that Wagner and R.A.W.
negligently and/or wantonly hired Morrison without doing a proper
background investigation, driving history check, or criminal history check.
The plaintiffs allege that this negligence and/or wantoncessibuted to

the wreck with Halk vehicle.

Count IlI: Negligence and/or Wanton Trainiadjeges that Wagner and
R.AW. negligently and/or wantonly trained Morrison at the time of his
hiring and during his employment. The plaintiffs allege that tbgigent
and/or wanton training prevented Morrison from being a qualified
commercial vehicle driver, leading to the cause of the wreck witHsHall
vehicle.

12



Count IV: Negligent and/or Wanton Supervisialteges that Wagner and
R.A.W. negligently and/or wantonly supervised Morrison, preventing
Morrison from being a qualified commercial vehicle driver. The plaintiffs
allege that this negligent and/or wanton supervision contributed to the cause
of the wreck with Halk vehicle.

Count V: Negligent and/or Wdion Alteration of Tractor Trailalleges that
Defendants negligently and/or wantonly altered the end of the
tractor/vehicle so that it was not in compliance with Federal or State laws.
The plaintiffs allege that operating this unlawfully altered vehiciethe
public roads proximately cause the death of Cheyenne Bishop and the
injuries of Hall.

(Doc. 1). The court will address each count in turn.
A. Count |
i. Negligence on the part of Defendant Morrison
In order to be entitled to summgundgment, Defendants must show that a reasonable jury
could not find that Morrison negligently operated his motor vehicle, causing the wrdtk wi
plaintiff Hall’s vehicle and thereby causing the injuries to Hall and the death of Cheyenne Bishop.
Defendarg argue that Ha#t behavior was the sole proximate cause of the accident and, therefore,
the defendants are entitled to summary judgment as to Count | as it relagigyence on the part
of Morrison.

Defendants attempt smalogize the instant cageCarroll v. Deaton, in which the plaintiff

driver had a blood alcohol content of greater than .10, rendering him negigesetunder the
Alabama Code, and the defendant did not properly equip his trailer with a redlsghiendering

him negligenper se under the Alabama Code. 555 So. 2d 140, 141 (Ala. 1989). The Supreme
Court of Alabama stated thdo]rdinarily, such breaches would create an issue of fact for the jury

regarding proximate cause. . . . However, . . . here the proximate causeaif<Laccident was

13



not the absence of lights on Dedwotnailer, but rather Carrédl intoxication, which caused him to
leave the highway. Id. at 141.

The instant case is simply ndbseenough to the facts @arrollfor this court to follow its

reasoning. Firsthere isnot a clear case of negligenu® seby any party. Plaintiff Hall was not
intoxicated at the time of the accident and does not remember what occurred. Defendant
Morrison also was not intoxicated at the time of thedmst. There is factualdispute as to
whether Morrison properly followed applicabsafety regulations. There is a dispute as to
Morrison's testimony that his hood was closed, creating a question of whether Morrison was about
to leave the location. Theis also a dipute as to whether Morrison haid hazard lights on, as
required by section 392.22 of the Federal Motor Carrier Safety Regulations, and thdrspute

as to whether Morrison was required under the regulations to put out his retieatigies, which

he admittedly did not d&f The purpose of requiring drivers to immediately turn on hazard lights
and to put out reflective trianglésto allow them to be seen by other drivers in order to prevent
collisions. The fact that the accident took place in the emergency lane rathéreheaveled
portion of the entrance ramp is not enough to establish that Hall wedelpgoximate cause of

the accident.

Although the Supreme Court in Alaima state in Carroll that“a Plaintiff in a negligence

case cannot recover ... where Plaitgiffwn negligence is shown by his or the Deferidaumbof to
have proximately contributed to his damdghis is but a simple statement of the contributory
nedigence rule in Alabama. Even so, contributory negligence is ordinariuastion for the

jury, and is only rarely resolved as a matter of la8eeBogue v. R & M Grocery, 553 So. 2d 545,

10 49 C.F.R§392.22
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547 (Ala. 1989)Hannah v. Greqq, Bland & Berry, Inc., 840 So. 2d 839, 860 (Ala. 2002) (“The

guestion of contributory negligence is normally one for the jury. *); Beddingfielértr&l Bank

of Alabama, N.A., 440 So.2d 1051, 1053 (Ala. 19&3)rry v. Welborn Transp., 678 So. 2d 158,

161 (Ala. Civ. App. 1996). Defencants have not submitted enough evidence to prove
contributory negligencas a matter of lafor purposes of summary judgment. 555 So. 2d at 141.
In Carroll, the plaintiff was negligerger sedue to his elevated blood alcohol conterd. There

is no sich negligenceer se here. Defendant attempts to use various statements frons Hall
deposition to prove contributory negligence. Defendant claims that becausaddatiwledged

in deposition that there was no reason for him not to be able to seartbétree trailer ... from the
bottom of the oramp; and“admitted that all he had to do in order to avoid the accident was to
continue traveling up the travel lane of theramp to avoid impacting trailgme has admitted to
contributory negligence. (Hall Depo. at 39, 73). However, the court cannot ignore the
undisputed fact that Hall, due to the injuries he suffedeek not recall the accident or the events
leading up to the accident. The court is not willing to acceptsHafiswers to hypothetl
guestions as definitive proof of contributory negligence.

Defendants admit that the defense of contributory negligence cannot bedaagaitest
Bishop’s action based upon the deatlCboeyennethe passengen Hall's vehiclell But they
argue thaBishop has not made a case of negligence on the part of Morrison. Taking the facts
the light most favorable to the nomoving plaintiff, Morrison parked on the emergency lane of the
on+amp without turning on his hazard lights or putting out his refledriangles. Applicable

regulations required Morrison to do one or both of these things. Modgifaiture to follow

1 Of course, it should be noted that Cheyenne was five years old at the time of her death
and, therefore, togoung to be guilty of contributory negligence as a matter of law, evemight
be argued that she somehow contributed to the cause of the collision.

15



regulations is negligenger se and, therefore, Bishop has made a case that negligence on the part
of Morrison was the proximate cseliof the accident. Because Cheyenne, as a passenger, could
not be charged with contributory negligence, Bishop could be entitled to damages from
Defendantdased on possible concurrent negligence, even if a jury found Hall to be contributorily
negligent. As stated above, the Defendants have not presented sufficient evidence taspsove
matter of lawthat Hall was the sole proximate cause of the accident and, therefore, their wrotion f
summary judgment based on the theoridall’s allegednegligence rast fail as to both Hall and
Bishop.

Defendants also argue that, even assuming negligence by Morrison, hiemeglwas
“merely a condition that gave rise to the accitiant that Halk driving onto the emergency lane
of the entrance ramp was intervening agency and the sole proximate cause of the accident. The

Supreme Court of Alabama has stated that,

‘Whenever a new cause intervenes which is not a consequence of the first
wrongful cause, which is not under the control of the wrongdoer, which
could not have been foreseen by the exercise of reasonable diligence by the
wrongdoer, and except for which the final injurious consequences would

not have happened, the second cause is ordinarily regarded as the proximate
cause and the other as the remote causeAnd . . . the converse is true,

when &person by his negligence produces a dangerous condition of things,
which does not become active for mischief until another person has
operated upon it by the commission of another negligentvaath might

not unreasonably be anticipated to occur. The original act of negligence i
then regarded as the proximate cause of the injury which finally résults.

Tindell v. Guy, 243 Ala. 535, 863-864 (Ala. 1942) (quoting Clendon v. Yarbrough, 233 Ala. 269,

270, 171 So. 277, 278 (Ala. 1936). Defendants argue that any negligence by Hall falls into the

16



former category, while Plaintiffs argue that it falls into the latter categayefligent actwhich
might not unreasonably be anticipated to occur.

This intervening cause argument seems to be nothing more than a repackaging of
Defendants’ contributory negligence defense. In the instant case, reasomaddecould very
well differ as to whether Ha#l drifting into the emergency lane wasdseeabléo Morrisonand
therefore not an intervening cause. _In Albert v. s Supreme Court of Alabama discussed
foreseeability as it relates to whether there is a duty to the plair@2 So. 2d 895, 897 (Ala.
1992). InAlbert a restaurant pain inadvertently backed her car into a restaurant, killing a child
whose parents then brought suit against the restaurant. The Court rightly miedethmat
foreseeability was too remote to give rise to a duty on the paré eé#taurant to protect agai
vehicles colliding with the building.While a car driving through a buildirgwindows is not a
situation that a building owner woutdasonablyoresee and therefore need to protect against, a
rearend collision between two vehicles is a much closer question. A reasonableylaryicd
that a truck driver, when parked in the emergency lane of an entrance ramp with noighaizard |
on or reflective triangles in place, could have foreseen that an oncoming velyctemrinto the
rear of the rig anthat injuries could result. Indeed, the foreseeability of suckergicollisions
is precisely the reason why DOT Regulations require the use of flaslievgaamng triangles.
Because a reasonable jury could determine that Morrison could have or lshieeilibreseen the
accident, Defendaritsnotion for summary judgment based on Hadictions being an intervening
cause is due to be denied.

ii. Wantonness on the part of defendant Morrison
The Alabama Code defines wantonness, as it relates to civil ld\\¢]asduct which is

carried on with a reckless or conscious disregard for the rights or safety d”otAéabama
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Code § 6-1120(b)(3) (1975) Several cases citBozeman v. Central Bankf the Soutts

definition of wantonness as the agreed upon definition in Alabama. 646 So. 2d 601 (Ala. 1994).
In BozemantheSupreme Court of Alabama settlin@ definition of wantonness &ke conscious

doing of some act or the omission of some dutlyile knowing of the existing conditions and
being conscious that, from doing or omitting to do an act, injury will likely or probaisiyt

646 So. 2d at 603 (citing McDougle v. Shaddrix, 534 So. 2d 228 (Ala. 1988)).

The questionregarding wantonness, therefore, is whether Morrison parked in the
emergency lane of the entrance ramp while being conscious that doing sdilebytat probably
result in injury. Morrison states in his deposition that he parked where he did hedailesstill
dangerous, he believed it to be safer than parking on the shoulder of the intefstatper Ray,
along with other witnesses and experts testifying in the case, includiniglaanda Department of
Transportation sign inspector, all have used the emergency lane or shouldepafltrepeatedly
to do various activities, despite the fact that they all agree that doing so ppaeshalt is not
this courts position thasimply because numerous people, at one time or anbinezparked a
car on the emergency laoga highwayramp, that the behavior is ndngerous or even negligent.
However, the fact that parking on the shoulder of the road is common, and even encaouraged i
some situations, undermines the idea that the behavior ismwasittefined by Alabaméaasutory
and common law.

Plaintiffs contendthat by admitting that parking in the emergency lam&langerous,
Morrison creates a triablessue regarding wantonness. However, knowing something is
dangerous and knowing that an injprgbably or likely will result are not legally interchangeable.
Further,the fact that there were otharguably sadr places to park nearby doeot lend itself to
provingthat Morrison, by choosing ‘éess saféplace to park, knew an injury would probably or
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likely result. Plaintiffs have failed to present evidence that Morgsbehavior rose to the
definition of wantonness and, therefore, the defentarttson for immary judgment as tdall’s
and Bishofs claims of wantonness against defendant Morrison is due to be granted.

iii. Negligence and/or Wantonness on the part of defendants Wagner and
R.A.\W. under the theory of respondeat superior

Because Defendantmotion for summary judgment as to Plaintiffiaims of Morrisors
negligence are due to denied, Defendaritsotionfor summary judgment as to Plaintifésaims
of negligence against Wagner and R.A.W. under the theamspdndeat superior is also due to
be denied. Converselyebause Defendantsotion for summary judgment as to Plaintiffs
claims of Morrisors wantonness are due to be granted, Defendarmsons for summary
judgment as to Plaintiffclaims of wantonness against Wagner and R.A.W. under the theory of

respondeat superior are also due to be granted.

B. CountsllI, I11, and 1V: Negligent and/or Wanton Hiring, Training, and
Supervision by defendants Wagner and R.A.W.

Alabama law explains the torts of negligent hiring, negligent supervision, afigers
training as follow:

In the master and servant relationslhiig, master is held responsible for his
servants incompetency when notice or knowledge, either actual or
presumed, of such unfitness has been brought to him. Liability depends
upon its being established by affirmative proof that such incompetency was
acually known by the master or that, had he exercised due and proper
diligence, he would have learned that which would charge him in the law
with such knowledge. It is incumbent on the party charging negligence to
show it by proper evidence. This may be&edy showing specific acts of
incompetency and bringing them home to the knowledge of the master, or
by showing them to be of such nature, character, and frequency that the
master, in the exercise of due care, must have had them brought to his
notice. Wolile such specific acts of alleged incompetency cannot be shown
to prove that the servant was negligent in doing or omitting to do the act
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complained of, it is proper, when repeated acts of carelessness and
incompetency of a certain character are showrherpart of the servant to
leave it to the jury whether they would have come to his knowledge, had he
exercised ordinary care.

Armstrong Business Services, Inc. v. AmSouth Bank, 817 So. 2d 665, 682 (Ala. 2001) (quoting

Bib B, Inc. v. Cottingham, 634 So. 2d 999, 1003 (Ala. 1993)) (quoting Lane v. Central Bank of

Alabama, N.A. 425 So. 2d 1098, 1100 (Ala. 1983)) (quoting Thompson v. Havard, 285 Ala. 718,

725, 235 So. 2d 853 (1970))The Raintiffs claim that evidence exists that Morrison was an
incompetentriver and that Wager and R.A.W. should have known about his incompetence had
they exercised ordinary care. Plaintiffs proffer Morrisdorged DOT medical cards as evidence
of his incompetence under the Regulations, and #drapolate from this thavlorrison was
medically unable to drive a rend that Morrison did not undergo his required physical because he
may have felt that he would not meet the qualificatiorHowever, this argument does atietch

quite far enough to illustrate the conclustbatWagner and R.A.W. knew or should have known
about the forged medical card, much less any medical inability on Mdgrigari even assuming

that Morrisors motives were as Plaintiffs allegéhere is evidence that Wagner had copies of
Morrison’s medtal cards, and it is disputed that Wagner could or should have known they were
forged.

Plaintiffs also point to Morrisda inaccurate log books to show incompetence that Wagner
and R.A.W. knew or should have known about. Again, Plaihéifipument does not stretch far
enough. Plaintiffs point to the incorrect entry the night before the accilgMarrisoris failure
to conduct his pre-trip inspection on the morning of the accident. These two inadeotway

indicate a pattern ahcompetence of whicivagner and R.A.W. could or should have been aware.
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Plaintiffs do not indicate a pattern of such incidents or proffer any evidencsuttfaincidents
happened at any other timélheir evidence simply fails to show that there was aagae for
Wagner or R.A.W. to be aware of Morrison’s alleged incompetence as a driver.

Plaintiffs also allege that because Wagner and R.A.W. were aware that Morrisan had
“sugar problem,the companies should have requiredularlyfiled long forns from Morrisors
physician and should have questioned the fofailsire to arrive. Other than merely making the
allegation that diabetics who do not take their medicine magdrdused,”and pointingto the
fact that Morrison does noémember if he tk his medication or ate the morning of the accident,
Plaintiffs do not allege any link between Morrisoforged medical caror log discrepanciesnd
the accident. There is no evidence that Morrison’s forged medical card or log discrepancy or
even his chbetes proximately caused the collision.

It is possible that Morrisds failure to turn on his hazard lights or put out his reflective
triangles contributed to the accident, but those acts of negligence are not acts Whi¢hdrd
Wagner could or should have been on notice ‘§A] single instance of negligence will notqve
an employee incompetent, nor will it impute knowledge to his employer of incompethac

most competent employee may be negliger@ollins v. Wilkerson, 679 So. 2d 1100,1103 (Ala.

Civ. App. 1996)(upholding lower cotstgrant of summary judgmers & negligent supervision
claim even where the question of the emplégy@svn negligence was a question of fact for the
jury).

Furthermorej[a] negligent hiring claim requires that the plaintiff establish by affirmative
proof that the employer actually knew or should have known of the emfddaye@mpetence prior

to hiring the employe&. Nisbet v. George, 2006 WL 2345884, *2 (M.D. Ala. Aug. 11, 2006).
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Plaintiffs have offered no evidence that Wagner or R.A.W. knew or should have known of any
incompetene on Morrisors part prior to hiring him. Indeed, the evidence seems to be that
Morrison worked for Defendants since 1996, apparently in a competent fashion ais there
evidence of repeated instances of negligence or incompetence by him. Beeaese i
indication in the facts, taken in the light most favorable to the nonmoving plaintitf8ydgmer or
R.A.W. had notice of any incompetenoca Morrisons part that in any way contributed the
accident, the main for summary judgment as tdaitiffs’ claims of negligent and/or wanton

hiring, training, and supervision of Morrison is due to be granted.

C. Negligence and/or wantonness - Alteration of the Trailer

Plaintiff Hall asserts in his complaint thgD]efendants negligently afor wantonly
altered the end of the tractor/vehicle and operated same on the public roads obABbanat, it
was not in compliance wWitFederal/State laws €wit: D.O.T)), with the aforesaid laws [and]
proximately caused the death of a passengempamdmately caused plaintiffs [sic] injuries &
damage$. Defendants argue thditi$ claim should be dismissed summary judgment because
Morrison's trailer was manufactured before January 26, 1998, and therefore is not subject to the
requirements set forth for trailers manufactured after that date. Accomiiefendants,
Morrisoni's trailer meets the requirements set forth for trailers manufactured prior98& 19
Plaintiff Hall alleges nothing in his response to Defendamistion for summary judgment
addressing the issue.

The currenRegulationgthe same as those in effect in 20fjuire Rear Impact Guards
and Rear End Protection on trailers and seaiiers manufactured on or after January 26, 1998, to

be permanently marked or kElbd providing a certification that the rear impact guard meets the
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requirements of the Federal Motor Vehicle Safety Standard Number 223 (49 C.F.R. 571.223) in
effect at the time the vehicle was manufactured. 49 C.F.R. 393.86(a)(1)onS393.86(b)(1)
provides the requirements for motor vehicles manufactured after Dec&hb&B52 (except
trailers or semtrailers manufactured on or after January 26, 1998). This section is applicable to
Morrison's 1996 Utility Trailer. Section 393.86(b)(1) does not contain a provision requiring that
the rear impact guards meet the requirements of the Federal Vehicle SafetydShundber 223

or be DOT certified. Because neither plaintiff has put forth any evidenceaiimdj that
Morrisonis trailer was incompatibleith applicable regulations, Defendants motion for summary
judgment as to Hall claim that the trailer was in violation of federal regulaias due to be

granted

CONCLUSION

In conclusion, Defendaritsnotion for summary judgment as to plaintiff Halland
plaintiff Bishops claimsof negligence against Morrisand against Wagner and R.A.W. under
the theory ofrespondeat superior is due to be DENIED. Defendahtsiotion for summary
judgment as to platiif Hall’s andplaintiff Bishogs claims of wantonness agst Morrisonand
against Wagner and R.A.W. under the theoryespondeat superior, is due to be GRANTED.
Defendantsmotion for summary judgment as to plaintiff Hallind plaintiff Bishops clams
against Wagner and R.A.Mér negligent and/or wanton hiring, training, and supervision is due to
be GRANTED. Defendantsnotion for summary judgment as to plaintiff Haltlaim against
Morrison, Wagner and R.A.W. for negligent and/or wanton alteration of the end of the
tractor/vehicle is due to be GRANTED. A corresponding order will be entered

contemporaneously herewith.
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DONE this 14" day of February, 2014.

T. MICHAEL PUTNAM
U.S. MAGISTRATE JUDGE
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