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COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION,

N N N N N N N N N N
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MEMORANDUM OPINION

Plaintiff Pamela Louise Nicholg“Nichols’) seeks reviewpuruant to 42 U.S.C.
88405(g) and 1383(c)j3of the Social Security Aaif a final decision of the Commissioner of
the Social Security Administration (“Commissionerdenyingher applicationfor Supplemental
Social Security Income (“SSI”). Nichols timely pursued and exhauste@rhadministrative
remedies.The case is therefe ripe for eview under 42 U.S.C. 88 405(g) ab883(c)(3). The
undersigned has carefully considered the record and, for the reasons stated\oElolss
motion for remand i®ENIED, and the Commissioner’s decisiomNEFIRMED .*

|. Factual and Procediral History

Nichols was a thirty-six year old female at the time of her hearing before the
Administrative Law Judge (“ALJ”) obecember 22011. (Tr. 69, 83. Nicholshasa limited
education, ft 27, 13031), and past relevant works ahousekeepeand supervisor of cleaners

(tr. 27, 48-49, 131, 15685).

! In accordance with the provisions of 28 U.S.C. § 636(c) and Federal Rule of Civil
Procedure 73, the parties in this case have voluntarily consented to have a United States
Magistrate Judge conduct any and all proceedings, including trial and the oénfinal
judgment. (Doc. 1)1

Dockets.Justia.com


http://dockets.justia.com/docket/alabama/alndce/4:2013cv01011/147962/
http://docs.justia.com/cases/federal/district-courts/alabama/alndce/4:2013cv01011/147962/14/
http://dockets.justia.com/

Nicholsfiled her application forSSIon August 16, 2010alleging an initihonset date of
February 22010 (Tr. 110-16§. Nicholss application forSSIwas denied (tr. 58), andshe
requestedh hearing before an ALJ,r(t67). After a hearing, the ALJ deniddicholss claim on
February 102012 (Tr. 11-32. Nicholssought review by the Appeals Council, but it declined
her request orMarch 29 2013. (Tr. 1-6). On that date, the ALJ’s decision became the final
decision of the Commissione©n May 28, 2013 Nicholsinitiated this action.(See doc. 1). In
response to theourt’s briefing letter, (do®), Nicholsfiled a “Brief in Support of Complaint,”
(doc. 12).

Il. Standard of Review

The court’'s review of the Commissioner’s decision is narrowly circumstribbe
function of thisCourt is to determine whethéhe Commissionés decisionis supported by
substantial evidence and whether proper legal standards were apRilehdrdson v. Perales,
402 U.S. 389, 390, 91 S. Ct. 1420, 142971);Wilson v. Barnhart, 284 F.3d 1219, 1221 (11th
Cir. 2002). This court must “scrutinize the record as a whole to determine if the decision
reached is reasonable and supported by substantial egitldioodsworth v. Heckler, 703 F.2d
1233, 1239 (11th Cir. 1983)Substantial evidence is “such relevant evidence as a reasonable
person would accept as adequate to support a conclugidn.lt is “more than a scintilla, but
less than @reponderancé Id.

This Court must uphold factual findings that are supported by substantial evidence.

However, it reviews the ALJ’s legal conclusiods novo because no presumption of validity

% In general, the legal standards applied are the same whether a claimant seelty Disabi
Insurance Benefits (“DIB”) or SSI. However, separate, parallel statutegguidtions exist for
DIB and SSI claims. Therefore, citatis in this opinion should be considered to refer to the
appropriate parallel provision as context dictates. The same applies unsitiati statutes or
regulations found in quoted court decisions.
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attaches to the ALJ’s determination of the proper legal standardsafpbed. Davis v. Shalala,
985 F.2d 528, 531 (11th Cir. 1993lf the court finds an error in the ALJ’s application of the
law, or if the ALJ fails to provide the court with sufficient reasoning forrdateng the proper
legal analysis has been conducted, it must reverse the ALJ’s dectaamelius v. Sullivan, 936
F.2d 1143, 1145-46 (11th Cir. 1991).
lll. Statutory and Regulatory Framework

To qualify for SSI as well as establish entitlement for a period of disabilitigimant
must be disabled as defined by the Social Security Act and the Regulationslgartech
thereundef. The Regulations define “disabled” as the “inability to do any substantial gainful
activity by reason of any medically determinable physical or mental impatirwig@ch can b
expected to result in death or which has lasted or can be expected to lasirfon@as period
of not less than 12 months.” 20 C.F.R. § 416.905(a). To establish entittement to disability
benefits, a claimant must provide evidence of a “physicahental impairment which “must
result from anatomical, physiological, or psychological abnormahtiesh can be shown by
medically acceptable clinical and laboratory diagnostic techniques.” 2B.GB16.908.

The Regulations provide a fistep proces for determining whether a claimant is
disabled. 20 C.F.R. § 416.920(a)(4)(i—v). The Commissioner must determine in sequence:

(1) whether the claimant is currently engaged in substantial gainful activity;

(2)  whether the claimant has a sevienpairment;

(3)  whether the claimant’'s impairment meets or equals an impairment listed

by the Secretary;
4) whether the claimant can perform his past work; and
(5)  whether the claimant is capable of performing any work in the national

economy.

See Wall v. Astrue, 561 F.3d 1048, 1052 (10th Cir. 2018¢rord McDaniel v. Bowen, 800 F.2d

% The “Regulations” promulgated under the Act are listed in 20 C.F.R. Parts 400 to 499,
revised April 1, 2013.



1026, 1030 (11th Cir. 1986). “Once the claimant has satisfied steps on and two, [she] will
automatically be found disabled if [she] suffers from a listed impairmérthe Iclaimant does
not have a listed impairment but cannot perform [her] work, the burden shifts to theuSetcret
show that the claimant can perform some other j&ope v. Shalala, 998 F.2d 473, 477 (7th
Cir. 1993),overruled in part on other grounds, Johnson v. Apfel, 189 F.3d 561 (7th Cir. 1999);
accord Foote v. Chater, 67 F.3d 1553, 1559 (11th Cir. 1995). The Commissioner must further
show that such work exists in the national economy in significant numbexte, 67 F.3d at
15509.

IV. Findings of the Administrative Law Judge

After consideration of the entire record and application of the sequential emaluati
process, the ALJ made the following findings:

At Step One, the ALJ found Nichols has not engaged in substantial gainful activity since
Augug 2, 2010, the application date. (Tr. 16). At Step Two, the ALJ found Nichols had the
following sever impairments: obesity, degenerative disc and joint disédke lumbar spine,

mild scoliosis, possible mild peroneal neuropathy in the left lowermity, and possible
fiboromyalgia. (Tr. 1617). At Step Three, the ALJ found Nichols does not have an impairment
or combination of impairments that meets or medically equals the severity of dme listed
impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. (Tr. 17-18).

Before proceeding to Step Four, the ALJ determined Nichols’s residual diimci
capacity (“RFC”), which is the most a claimant can do despite her impairngeat20 C.F.R.
§416.9%(a)(1) The ALJ determined Nichols has thé&@® to perform sedentary work as
defined in 20 C.F.R. 416.967(a) except Nichols cannot operate foot controls. -¢If). 1&he

ALJ further states Nichols cannot climb stairs, ladders, ropes, or scaféaidspccasionally



stoop and crouch but cannot cramr reach overhead; must avoid all exposure to excessive
vibration; is limited to unskilled work activity; andust beallowed to alternate between sitting
and standing at will. I.).

At Step Four, the ALJ determinédicholsis unable to perform anyag relevant work.
(Tr. 27). At Step Five, the ALJ determined, based\chols’s age, education, work experience,
and residual function, jobs exist in significant numbers in the national economy SNl
perform. (Tr. 27). Therefore, the ALJ determinddichols is not disabled and denied her claim.
(Tr. 28).

V. Analysis

This Court is limited in its review of the Commissioner's decision in that the
Commissioner’s findings of fact must be reviewed with deferetsee.Martin v. Sullivan, 894
F.2d 1520, 1529 (11th Cir. 1990) (citiG@yaham v. Bowen, 790 F.2d 1572, 15745 (11th Cir.
1986)). In contrast to factual findings, the Commissioner’s conclusions of law aeetsioban
“exacting examination” ode novo review. See Martin, 894 F.2d at 1529 (citinGraham, 790
F.2d at 157475) (“The Secretary’s failure to apply the correct legal standards or taprthe
reviewing court with sufficient basis for a determination that proper legatiples have been
followed mandatesewversal.”) (citations omitted). In particular, this court has a “respidihstb
scrutinize the record in its entirety to ascertain whether substantial exideipports each
essential administrative finding.See Walden v. Schweiker, 672 F.2d 835, 83@L1th Cir. 1982)
(citing Strickland v. Harris, 615 F.2d 1103, 1106 (5th Cir. 1980)However, the court “abstains

from reweighing the evidence or substituting its own judgment for that of the [@sroner].”

* In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the
Eleventh Circuit adopted as binding precedent all decisions of the former Fiftht Qiacwied
down prior to October 1, 1981.



Id. (citation omitted). The court must iew the Commissioner’'s decision and determine
whether it is supported by substantial evidence and applied the correctiegidrds.Wilson,
284 F.3d at 1221.

Nichols contends the ALJ’'s decision should be reversed because thdaidd to
properly gply the pain standard, in light of the opinion of Dr. Turnley, Nichols’s treating
physician (Doc. 12 at 7).

A. The ALJ Properly Applied the Pain Standard

The Eleventh Circuit “has established a three part ‘pain standard’ that appéesawh
claimant attempts to establish disability through his or her own testimony of pathenr
subjective symptoms. The pain standard requires (1) evidence of an undemgaigal
condition and either (2) objective medical evidence that confirms the yevktiite alleged pain
arising from that condition or (3) that the objectively determined medical camdstof such a
severity that it can be reasonably expected to give rise to the alleged dalhy. Sullivan, 921
F.2d 1221, 1223 (11th Cir. 1991). Subjective testimony supported by medical evidence
satisfying the standard is sufficient to support a finding of disabildy.“If the ALJ decides not
to credit suchtestimony, he must articulate explicit and adequate reasons for doingdo.
Failure to articulate such reasons requires the testimony be accepted as true asd haatt
Id.

Nichols asserts the ALJ failed to use the proper legal standardessasher subjective
complaints of pain when the ALJ concluded Nichols’s medically determinablerrmgrds
could reasonably be expected to cause the alleged symptoms but Heurslatements
concerning intensity, persistencand limiting effects of those symptoms were not credible.

(Doc. 12 at 7). Nichols notes the ALJ’s findings support a finding of an underlying medical



condition under the first prong of the pain standatd. at 9). She then states Nichols meets the
third prong of the pain standard because the objectively determined medical condition can
reasonably be expected to give rise to the claimed p&ih). (However, she does not address
her prior assertion the ALJ failed to use the proper legal standard. The ALJ concluded:
After careful consideration of the evidence, the undersigned finds that the
claimant’'s medically determinable impairments could reasonably be expected to
cause the alleged symptoms; however, the claimant’'s statements concerning the
intensty, persistence and limiting effects of these symptoms are not credible to
the extent they are inconsistent with the above residual functional capacity
assessment.
(Tr. 26:27). Nichols refers to this language on two separate occasions. (Doc. 12 at 7, 12). The
first clause clearly represents a finding under the pain test as sethait.inlt acknowledges
medically ageterminable impairments (prong one) that could reasonably be expected ttheause
allegad symptoms (prong three). The ALJ applied the proper legal framework with reghed to t
pain standard.
What Nichols actually taledssue with, as indicated by the final six pages of her analysis
is the ALJ’s credibility analysis with regard to the testimony of Nichols a&d tteding
physician, Dr. Turnley. See doc. 12 at 916). Her analysis begins with the statement, “Nichols
also meets prong [three] of the pain standard,” and ends with the statement, “Based on the
foregoing it is clear that Ms. Nichols meets the requirements of both prongd3] afthe pain
standard as out lined [sic] above.” However, as Nichols notes, once the general paid sgandar
met (which the ALJ clearly acknowledges it is), the claimant’s testimony muskdre &a true
unless the ALJ’s adverse credibility finding isupported by substantial evidenc®e Foote v.
Chater, 67 F.3d 1553, 156@2 (11th Cir. 1995)Hogard v. Sullivan, 733 F.Supp. 1465, 1469
(M.D. Fla. 1990) (“If proof of an underlying condition is established, then the Secratest

establish a reasoble basis for rejecting the testimony if it was reject@étiese reasons must be



based upon substantial eviderige.

Nichols contises(1) the question of whether she has met the pain standard2)yithe
ALJ’s credibility finding on her and her physiciantestimony regarding the intensity and
limiting effectsof that pain The ALJ applied the proper legal framework to the first question
and answered it in Nichols’s favor: the pain standard is met. (127R6Therefore, Nichols’s
testimony is sufficient to establish disability if her testimony is otherwise credililais
subsequent questioagarding the credibility of the withessas tothe intensity and effect of the
allegedpain requiresan entirely separate analis. See Foote, 67 F.3d att56162 (applying the
credibility analysiseparately from the pain standard

B. The ALJ's Adverse Credibility Finding Regarding Nichols’s Subjective Pain

Testimony is Supported byExplicit and Adequate Reasons, as well aSubstantial

Evidence

As noted aboe, the pain standard establishes a claimant’'s testimony as sufficient to
support a finding of disability, but the ALJ must still make a credibility determinatoth®
claimant’s statements about the intensity and effect of that |saeFoote, 67 F.3d at 15662,
Hogard v. Sullivan, 733 F.Supp. 1465, 1469 (M.D. Fla. 1990). The Alallsersecredibility
determinatiormust be supported beXplicit and adequate reasghslolt, 921 F.2d at 1223, and
substantial evidencesee Foote, 67 F.3d at 15662. The ALJ discussed Nichols’s medical
history in detail, (tr. 126), and determined her “subjective reports . . . are simply not consistent
with her reports in the pursuit of care or her presentation before providers,” (tr. 26).

Nichols points to “humerous complaints of pain to her treating physicians and the actions
taken by said physicians” as evidence supporting her subjective testimony. (Do®-1Q)a
First, Nicholspoints to heccomplairt to Dr. Turnley in March 2010 of low back pain and left leg

pan and discomfort. Ifl. at 10) (citing tr. 250). Dr. Turnley noted Nichols was tender to



palpitation in the area of the left Sl joint and discharged her with a refillrahldications. 1¢l.)
(citing tr. 250). Next, Nichols points to a May 2010 visit to Dr. Turnley at which shplaorad

of chronic low back pain and discomfort with some left hip paiid.) (citing tr. 251). Dr.
Turnley noted increased pain, added Flexiril to Nichols’s regimen, and recalach@nother
joint injection and another epidural blockld.f (citing tr. 251). Nichols also points to visits in
June 2010 and April and July 201dhowing continuing complaints of low back and leg pain
with slightly diminished range of motioand possible fiboromyalgia (Id. at 1011) (citing tr.

252, 323, & 325 She also points to Dr. Turnley’s pain assessment in November 2011, noting
pain to such an extent as to be distracting to adequate performance of dailyesaivitiork.

(Id. at 11) (citing (tr. 346). Lastly, Nichols notes Dr. Sathyan lyer’'s wtatsve physical
examination, which opinetthat Nichols suffered from low back pain and would have significant
impairment of function involving sitting and standing for long periods, walking, bgniliting,
squatting, working at heights, working around moving machinery, carrying, and overhead
activities. (d. at 1112) (citing tr. 332).

The ALJ addressed each of these examinations, among others, and found evidence in
them contradicting theirsupport of Nichols’s testimony. The ALJ begins her analysis with
Nichols’svisit to a neurologist in September 20@82yveraimonths before alleged onset, resulting
in an “unremarkable” examination beyohdrcomplaint ofa headache. (Tr. 20) (citing t208-

09). A visit to Dr. Turnley, an orthopedic specialistin January 2010 resulted in a
recommendation to return to regular work activityd.)((citing tr. 299). Claimant also filled out

a disclosure fon stating she had no other impairments beytrdcomplaintegardingher back.

(Id.) (citing tr. 296). The ALJ acknowledged Nichols began taking Lortab around that time.

(Id.) Next, the ALJ addressed the March and May 2010 examinations, cited by Nabls,



noted, in addition to the notations sbme painDr. Turnleys notesstated Nichols was “not
acutely ilI” and she “ambulate[d] with a normal gait and station and [did] notreegu assistive
device.” (d. at 21) (citing tr. 25651). In June 2010still taking Lortab and Flexeril, Nidis
repotedincreased activityesulting in increased pain(ld.) (citing tr. 252) There had been no
indication of inability to work between January and Jinam Nicholsor Dr. Turley. (1d.). The
ALJ noted, before Nichols was to return again, she submitted her application forsbe et
Despite Nichols’s allegationsf severe impairment, there is no evidence she received medical
care betweedune 2010 and March 2011ld.(at 23). The ALJ acknowledged tobéher post-
application examinationsgited by Nichols, noting with particular emphasis Dr. Turnley’'s
confusion about the expressed symptoms in April 2011, at which time Dr. Turnely noted no
major impairments. I4.) The ALJ also pointed ouhatthe record indicates, after July 2011,
Nichols soughto additional treatment until Novemb@&r 2011 shortly after she was notified of
the hearing before the ALJId. at 24 25).°

The medical record clearly containgvidence contrary to the chepycked evidence
Nichols cites however, Nichols also asserts Dr. Turnley’s November 2011 Clinical Assessm
of Pain suppo# hertestimony about the severity of the pain and was entitled to substantial, if
not controlling, weight. (Doc. 12 at 4131). As with the claimant’s subjective testimony after
the pain &andard is met, “[tihe ALJ must clearly articulate the reasons for givingMeigght to
the opinion of a treating physician, and the failure to do so is reversible ert@nis v.

Callahan, 125 F.3d 1436, 1440 (11th Cir. 1997). Good cause to reduaeetpbt given to a

® The ALJ also discounted the consultative physician’s analysis to some degause,
based on the other relevant medical data, his conclusions appeared to be based on Nichols’s
exaggeration of her symptoms. (Tr. 25). Regardless, the ALJ gave his repoficangnbut
not great weight,”i¢l.), and, “in an abundance of caution, and as it [was] more beneficial to the
claimant,” adopted his recommendations of more severe limitations for thevR@Eheugh the
ALJ believed the medicalv&ence did nohecessarily warrant themgd(at 27).
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treating physician’s opinion exists “when th@l) treating physician’s opinion was not bolstered
by the evidence; (2) evidence supported a contrary finding; or (3) treating phisiopinion
was conclusory or inconsistent with thectto’s own medical records.’Phillips v. Barnhart,
357 F.3d 1232, 1241 (11th Cir. 2004). The ALJ expressly concluded Dr. Turnley’'s November
2011 pain assessment was not supported by the medical evidence in the record and was not
supported by direct, commporary examination or treatmdayt Dr. Turnley. (Tr. 25).

Nichols acknowledges the ALJ stated her reasons for not giving Dr. Turnley smopini
great weight (tr. 15),but asserts the ALJ errdxy failing to consider the following factors under
20 C.F.R.88 404.1527(c) “(1) the fact Dr. Turnley is aexamining physician, (2) the fact Ms.
Nichols has maintained taeatment relationship with Dr. Turnley since 2011, [and] (3) the fact
the evidence also supports Dr. Turnley’s opinion through both objective imaging and Dr.
Turnley’s own treatment notégjd. at 1415) (emphasis in original).

On the contrary, the ALJ not only acknowledged the examining and treatment
relationships between Dr. Turnley and Nichols but explicitly discouthiesh because there was
“no evidence of treatment from [Dr. Turnley] since July 2011,” which “greatly dghjad] the
value of her opinion.” (Tr. 25).Similarly, the ALJ explicitly referred to the unremarkable
findings of previous physical examinations and the lack of indication from Dr. Tuth&ey
claimant was severely incapacitatedd. @t 26). Furthermoregs addressed extensively above,
the ALJexplicitly supported her conclusion Dr. Turnley’s medical notes, among those of other
physicians,did not support a finding aflisabling intensity in Nichols’s pain. Id, at 2024).
Lastly, the ALJ pointed to direct inconsistencies in the November gaitlassessment itself,
stating Dr. Turnley’s conclusions (Nichols “suffers pain that is present to such an extent as to

be distracting to adequate performance of daily activities or work’(Butphysical activities
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such as walking, standing, and sitting would increase pain, but not to the extent agmb pre
adequate functioning in such tasks” “are not reconcilabldd. &t 26). Altogether, these
expressly articulatedeasonsapply the proper legal framework and provide good cause for
reducing the weight given to Dr. Turnley’s November 2011 pain assessment.

The record contains such relevant evidence asaaonableperon would accept as
adequate to support the ALJ’'s conclusion Nichols’s testimony of severe, dielgilipain was
not credible in light of thenedical evidence.As this constitutes substantial evidence and is
based on application of the proper legal standards, the undersigned may not override that
conclusion.

VI. Conclusion

Because the Commissioner’s decision is based on substantial evidence and the ALJ
applied proper legal standards, itASFIRMED and this action will bdDISMISSED WITH
PREJUDICE. A separate order will be entered.

DONE this8" day of August, 2014.

T. MICHAEL PUTNAM
U.S. MAGISTRATE JUDGE
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