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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION
LARRY EMBRY |,
Plaintiff,
V. Civil Action No.: CV-14-RDP-0754-M

CAROLYN W. WILSON,
Acting Commissioner ofSocial Security

Defendant.

e Y e

MEMORANDUM OF DECISION

Plaintiff Larry Embry (“Plaintiff”) brings this actionpursuant to Section2805(g) and
1631(c)(3) of the Social Security Act (tHé\ct”), seeking review of the decision of the
Commissioner of Social SecurityGommissioner) denyinghis claims for a period of disability,
disability insurance benefitsPIB”), and Supplemental Security Incomf&§EI). See also42
U.S.C. 88 405(g) and 1383(®ased on the cou# review of the record and the briefs submitted
by the parties e court finds that the decision of tGemmissioners due to be affirmed
l. Proceedings Below

Plaintiff filed applications for a period of disability, DIB, and SSI on Oatdte 2010
(Tr. 10, 22). The Social Security Administration initially denied Plairgifdpplications on
February 3, 2011(Tr. 10, 35). Plaintiff subsequently requested and received a hearing before
Administrative Law Judge Michael HazélALJ”) on August 22, 201Tr. 24-31). However,
Plaintiff did not attend the hearin@lr. 10, 24), and Plaintiff failed to show good cause for his
failure to appear(Tr. 17, 101). In his decision, dated September 24, 2012, the ALJ determined

that Plaintiff was not disabled within the meaning of the Aot 10-11). Plaintiff soughtreview
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of the ALJs decision, but the Appeals Coundénied Plaintiffs request(Tr. 1). Accordingly,
the ALJs decision became the &ihdecision of the Commissioneand thereforas a proper
subject of this cour$ appellate review.

. Facts

Plaintiff alleges disabilitydue to mental impairmerdeginningon January 1, 2007Tr.
12, 109,131).Plaintiff wasborn on May 12, 198Ghus he was 26 years old on the alleged onset
date (Tr. 18). He has a 10 grade education(Tr. 132). Plaintiff alleges he is unable to work
because of the following: he stays in his room most of the day and does not go outside often; he
avoids seeing people and tends to isolate himself in the house; he does not dleegd Wwas
nightmares; he has no hobbies and rarely watches television; he often stheesedlirty; and
cannotconcentrate opay atention very long(Tr. 145152). The following paragraphs provide a
chronological summary of Plaintiff case.

On October 12, 2010, almost fogears aftehis alleged onset dat& disability, Plaintiff
sought treatment at Gateway Family Counsdianggymptoms ofPost Traumatic Stress Disorder
(“PTSD) and depressiorfTr. 197).At Gateway Plaintiff recited events from his life thhkely
causedhis PTSD and depression. For instarfekajntiff claimedthat his parents neglected him
when he was a child because his father was a deaf mute and his mother wé@kr.d&a8).
Plaintiff additionallystatedthathis mother committed suicide by lighting herself on fiteenhe
was 15 years oldTr. 193).Plaintiff further claimedhathe was presenthen the doctor took his
mother offof life support andhata few ofhis mothets fingers boke off in his hand as she died
(Tr. 193).Plaintiff thenstatedthat, as a resulthe hadsuffered fromPTSD symptomsince high
school andhat the symptoms had grown worse during thevipus five years(Tr. 193). At

Gateway Daniel Marullo, Ph.Ddiagnosed Plaintiff witiPTSD and Major Depressive Disorder



(Tr. 198). Soon aftehnis visit to Gatewayon October 26, 2010, Plaintiff applied for a period of
disability, DIB, and SSI. (Tr. 10, 22).

On November 8, @10, Plaintiff sought treatmerdt the UAB Hospital Emergency
Department for insomnia and right hip paffir. 199).0On December 22, 201@Jaintiff visited
Greg J. Sullivan, M.D.(Tr. 228, 246) who prescribed Plaintiff an assortmeutit drugs for
anxiety, depression, and pai(lr. 227). On January 19, 2011, State agency consultative
examiner, Catherine Prince, Ph.BxaminedPlaintiff and concluded the following{Plaintiff]
would likely have difficulty carrying out and remembering instruction in a wotknge He
would likely have difficulty dealing with work pressures, and responding apptelyrito
supervision and cworkers.[Plaintiff] would likely have difficulty living independently.(Tr.
205).

On January 24, 2011, State agency psychological consultant, Gloria Roque, Ph.D.,
examined Plaintifs medical recosland opined that Plaintiff has no more than moderate
limitations of his activities of daily living, social functioning, and ability to maintain
conentration, persistence, or pa€€r. 220) Dr. Roqueultimately concludedthat Plaintiff can
carry out very short and simple instructions, sustain an ordinary routine withouél spec
supervision, and make simple wadated decisiongTr. 220).

On January 26, 201Blaintiff returned ¢ Dr. Sullivans office for opiatedependency.
(Tr. 236). During this visit, Dr. Sullivan notedthat Plaintiff continuedo have hip pairbut
seemed to be doing well otherwig@r. 236). Also, during the visit Plaintiff stated thathis
prescriptionmedicationswere helping his deprgsionand stabilizing his moodg¢Tr. 236). The
record indicates that Plaintiff returned to Dr. Sullismffice for appointments in February

April, and July of 2011(Tr. 246, 244, 242)Additionally, the prescription history founeh the



records indicatethat Plaintiffregularlyfilled his prescriptiondrom January2011 throughApril
2012. (Tr. 247-251).

On April 12, 2012, Plaintifsought treatment ahé Brookwood Medical Cent@andwas
admitted for mood disorder secondary to substance abuse, PTSD, opiate dependeraand al
abuse.(Tr. 252). At Brookwood, Jorge W. Castro, M.D., noted that Plaintiff was prescribed
medications for PTSD and depression but Plaintiff has not been able to afford The#b2)

As a resultPlaintiff wasgiven antidepressas, and his condition improved. (Tr. 252).

On August 22, 2012, he ALJ conducted aideo hearing (Tr. 10). However, Plaintiff
failed to attend the hearingndPlaintiff also failed tarespond to &otice to Show Good Cause
for Failure to AppearAs a resilt, the ALJ found, pursuant tblallex I-2-4-25D, that Plaintiff
constructivelywaived his right to appear for a hearingloreover,the ALJ found thaPlaintiff
was not disabled.

1. Statutory and Regulatory Framework

Disability under the Act is determined under a fstep test20 C.F.R. § 404.152First,
an ALJ must determine whether the claimant is engaging in substantial gainful ack@ity
C.F.R. §8 404.1520(a)(4)(i)*Substantial work actity” is work activity that involves doing
significant physical or mental activitie20 C.F.R. 8§ 404.1572(ayGainful work activity is
work that is done for pay or prafie0 C.F.R. 8 404.1572(b)f an ALJ finds that the claimant
engages in substantiahigful activity, then the claimant cannot claim disabil®p C.F.R. 8
404.1520(b). Seconan ALJ must determine whether the claimant has a medically determinable
impairment or a combination of medical impairments that significantly limits the cldsmant
ability to perform basic work activitie0 C.F.R. § 404.1520(a)(4)(iAbsent such impairment,

the claimant may not claim disabilitid. Third, an ALJ must determine whether the clainmant



impairment meets or medically equals the criteria of an inmeaat listed in 20 C.F.R. § 404,
Subpart P, Appendix.5ee20 C.F.R. 88 404.1520(d), 404.1525, and 404.1828ich criteria
are met, the claimant is declared disab22IC.F.R. 8§ 404.1520(a)(4)(iii).

If the claimant does not fulfill the requirementcessary to be declared disabled under
the third stepan ALJ may still find disability under the next two steps of the analysisALJ
must first determine the claimastresidual functional capacityKFC’), which refers to the
claimants ability to workdespitehis impairments 20 C.F.R. 8§ 404.1520(eln the fourth step,
anALJ determines whether the claimant has the RFC to perform past relev&an2€.F.R. 8
404.1520(a)(4)(iv)If the claimant is determined to be capable of performing past relexakt
then the claimant is deemed not disablddIf anALJ finds the claimant unable to perform past
relevant work, then the analysis proceeds to the fifth and final. 26p C.F.R. 8§
404.1520(a)(4)(v)ln the last part of the analysen ALJ must detrmine whether the claimant is
able to perform any other work commensurate with his RFC, age, education, cakd w
experience20 C.F.R. 8§ 404.1520(ght this point, the burden of proof shifts from the claimant
to theALJ to prove the existence, in significant numbers, of jobs in the national economy that
the claimant can do givehis RFC, age, education, and work experieng@ C.F.R. 88
404.1520(g), 404.1560(c).

IV.  The ALJ’s Decision

In the instant case, the ALJ determined tR#&intiff has notengagedin substantial
gainful activityand has a acobination ofthe severe impairmentBTSD and Major Depressive
Disorder thus satisfyingsteps one andwo of the analysis(Tr. 12). The ALJ then found that

Plaintiff “does not have an impairment or combinatdnmpairmentdlisted in 20 CF.R. Part



404, Subpart P, Appendix”1L(Tr. 13) thus failing to satisfy step three of the analyNisxt, the
ALJ determinedPlaintiff' s RFC,specifically holding:
[Plaintiff] has the residual functional capacity to perform a full range of work at all
exertional levels but witthe following nonexertionalimitations. [Plaintiff] is limited to
simple, routine, and repetitive tasks; requires low stress jobs with onlyiataas
decision making and occasional changes in the work settings; is limited to only
occasionalnteractionwith the public so long as the interaction is brief and superficial; is
limited to occasional interaction with -@@orkers so long as no tandem tasksamsigned
and the interaction is brief and superficial;, and is limited to occasional inberaath
supervisors.
(Tr. 15). In determining Plaintifis RFC, the ALJ evaluated Plaintgftestimonyabout his
symptomsand concluded: [Plaintiff’s] statements concerning the intensity, persistence and
limiting effectsof [his] symptoms are not credible to the extent they are inconsistent with the
[RFC] assessmerit(Tr. 15). The ALJ then articulatedarious reasons for finding thBtaintiff's
statements were not entirely credjbilecludingthe fact that Plaintif6 symptoms substantially
improve when he takes his medications e fact that Plaintiff is capable of performing
household choreqTr. 16). Additionally, the ALJassigned substantial weight tiee medical
opinions of Dr. Roque and Dr. Sullivawhile only assigningsome weight tathe medical
opinion of Dr. Prince(Tr. 17).
The ALJthenmoved to step four of the analysis dm&d that Plaintiff did not havany
past relevant wor(Tr. 17),thus implicating step fivef the analysisAt step five, the ALheld
that “[c]onsidering [Plaintiff’ s] age, education, work experience, and [RFC], there are jobs that
exist in significant numbers in the national economy that [Plaintiff] can peffofTr. 18).
Specifically,during the hearinghe ALJ asked thé&/ocational Expertwhat type of jobs a person
of Plaintiffs age, education level, and RFC could perfoffin. 29). The Vocational Expeit

testified that Plaintiff could performjobs such as kitchen helper, cleaner, and sold€rer18



29). As a resultthe ALJ ultimately held: ‘{Plaintiff] has notbeen under a dibdity, as defined
in the [Act] from [the allegedonset date] tothe date of the AL3 decisioip” (Tr. 19).
[I. Plaintiff 's Argument for Reversal

In his appellate brief, Plaintiff divided his discussion into two specific argtsngl)
“[tIhe ALJ failed to properly evaluate the medical evidence of record framia@ing source, Dr.
Prince” (Pl.’s Br. at7); and(2) “[tlhe ALJ failed to properly consideddntiff’s pain pursuant to
the Eleventh Circuis three part pain standdardPl.’s Br. at 10). The court addresses each
argument below.
V. Standard of Review

The only issues before this court are whether the record reveals substadéate to
sustain the AL¥ decisionsee42 U.S.C. § 405(g)Walden v. Schweike672 F.2d 835838
(11th Cir. 1982), and whether the correct legal standards were agdied.amb v. BoweB47
F.2d 698, 701 (11th Cir. 1988Fhester v. Bowerv92 F.2d 129, 131 (11th Cir. 1988)tle 42
U.S.C. 8 405(g) mandates that the Commissisnéndings areconclusive if suppaed by
“substantial evidenceMartin v. Sullivan 894 F.2d 1520, 1529 (11th Cir. 199The district
court may not reconsider the facts, reevaluate the evidence, or substitudgment for that of
the Commissioner; instead, it mustview the final decision as a whole and determine if the
decision is reasonable and supported by substantial evidgeeetl. (citing Bloodsworth v.
Heckler 703 F.2d 1233, 1239 (11th Cir. 1983)).

Substantial evidence falls somewhere between a $xirdihd a preponderance of
evidence;“[i]t is such relevant evidence as a reasonable person would accept as adequate t
support a conclusiohMartin, 894 F.2d at 1529 (quotir§joodsworth 703 F.2d at 1239) (other

citations omitted) If supported by substantial evidence, the Commissieniactual findings



must be affirmed even if the evidence preponderates against the Commisdimiaengs See
Martin, 894 F.2d at 1529While the court acknowledges that judicial review of the 'ALJ
findings is limited inscope, the court also notes that reviédoes not yield automatic
affirmance” Lamh 847 F.2d at 701.
V. Discussion

A. The ALJ Properly Evaluated the Medical Evidencen Dr. Prince’s Report

Plaintiff argues that the ALJ applied an improper legal standadaluatingDr. Princes
report. It is axiomatic that a\LJ has he responsibility of assessingcimants RFC, anda
claimants RFC is based on all relevant evidence in the case rdocitdding medial opinions.
20 C.F.R. 88 404.1546(c) 416.945(a)(1).Here, pursuant to this responsibilitythe ALJ
considered all of the evidence in the recomacluding medical opinions, and determined
Plaintiff s RFC.Further, an ALJ can givdess weight to a medicabinionthat is less consistent
with the record as a whol20 C.F.R. § 404.1527(c)(4hlere, the ALJncorporatedDr. Princés
opinions ‘to the extent they are consistent with thenaender of the medicatvidencg’ thus
giving the reportess weight where it is inconsistent with the reasdh wholeFurthermore, the
law clearly states thanhedical opinios from onetime examines, such as Dr. Prince, areot
entitled to controlling weightSeeStone vComnir of Soc. Sec544 FApp'x 839, 842 (11th Cir.
2013) (“The ALJ does not have to defer to the opinion of a physician who conducted a single
examination, and who was not a treating physitiagee alscCrawford v. Comnr of Soc. Sec.
363 F.3d 1155, 1160 (11th Cir. 2004 this case,Dr. Prince examined Plaintiff on one
occasion; thereforehe ALJdid not err in not givindr. Princés opinion controlling weight.

Plaintiff alsocites 20 C.F.R. 88 404.1519p@)d416.919p(b)n support ofa secondary

argumenthat this case shouldhe remanded so the ALJ caully consider Dr. Prince opinion



(Pl.’s Br. at 10). However,according to these regulatiothe ALJ mustonly request revsed
medical opinion if the original one isnadequate or incomplete20 C.F.R. 88 404.1519p(b),
416.919p(b)Here,Dr. Princes opinion is neither inadequate nor incomplete.

Although Plaintiff disagreewith the ALJs decisionto give less weight to Dr. Printe
opinion, the ALJ was permitted todo so.The ALJ’'s findings are supported by substantial
evidence andPlaintiff has not shown that the ALJ committed a legabr. Thereforethis court
affirms the ALJs evaluation of Dr. Prince’s opinion.

B. The ALJ Properly Considered Plaintiff’s Pain

Plaintiff argues that the ALdid notcorrectlyapply the EleventiCircuit's pain testThe
court disagrees.In a disability case, @&laimants subjective testimony about pain or other
disabling symptoms is sufficient to establish disability if the testimosypported by medical
evidencethat satisfies the pain testolt v. Sullivan 921 F.2d 1221, 1223 (11th Cir. 199The
pain test can bdividedinto two parts: (1) a threshold inquiry and (2) a credibility determination.
The threshold ingjiry, sometimes called @vo-parttest, is theoft-quoted standard articulated in
Holt and its progenyTo move past the threshold requirement, a claimant must present both (1)
evidence of an underlying medical condition and (2) either objective medical evidehce tha
confirms the severity of the alleged pain arising from that condition, or libabljectively
detemined medical condition is of such a severity that it can be reasonably experdeddbe
alleged painld.

Once a claimant has met the threshold inquiry, pursuant to thpastest, the ALJ may
condwct a credibility determinationin short, the ALJ may reject a claimants subjective
testimony if it is not found to be crediblBee, e.gWilson v. Barnhart284 F.3d 1219, 12286

(11th Cir. 2002)Davis v. Astruge346 FApp'x 439, 440 (11th Cir. 20095pecifically, according



to 20 CF.R.8 404.152%c)(1), afterthe claimanimeetsthe thresholdy establishing that hkas
“a medically determinable impairment(s) that could reasonably be expectaddiace...
symptoms, such as pdinthe ALJ may decide not to credit thelaimants subjective claims
about pain or other symptoms based on a review of all available evidénsse alsoMack v.
Comny of Soc. Se¢.420 F.App’x 881, 883 (11th Cir. 2011).

In this casethe ALJevaluated Plaintif subjective statemenéscordiry to the proper
legal standardsThe ALJ enumerated and appliedtveo-part test that closely resembles the
threshold inquiryand credibility determinationstepsexplainedabove. First, pursuant to the
threshold testthe ALJ evaluatedwhether there wa$an underlying medically determinédb
physical or mental impairment(s).e., an impairment(s) that can be shown by medically
acceptable clinical and baratory diagnostic techniquethat could reasonably be expected to
produce the claimatg pain or othesymptoms. (Tr. 15). This inquiryclosely(and sufficiently)
resembles the Eleventhircuit's two-part testascommunicated irHolt. Although the language
used by the ALJdoes notexactly match theEleventh Circuit standardit similarly entails
determining whether there is an underlying impairmeamd thenevaluatingwhether objective
evidenceconfirmsthe symptom’severity orthat theimpairment is of suckeverity that it can be
reasonably expected tavg rise to the claimed symptonThe Eleventh Circuit has noted that
“the ALJ does not have to recite the pain standard word for word; rather, the ALJ must make
findings that indicate that the standard was appli€boper v. Comm of Soc. Se¢.521
F.App’x 803, 807 (11th Cir. 2013)Ultimately, the ALJheldthat “[a]fter carefulconsideration
of the evidence,.. [Plaintiff’s] sevee impairments couldeasonablype expected to cause some
of the allegedsymptoms’ (Tr. 15). Thus, the ALJ found that Plaintiff méiis initial threshold.

This court cannot say that the Acdmmitted a legl error in applying this test.

10



Next, the ALJ correctly evaluated Plaintifc credibility. In his opinion, the ALJ
explainedthe credibility determinatiostepby stating:“wheneveistatemers about the intensity,
persistence, or functionally limiting effects of pain or other symptoms areubstasitiated by
objective medical evidencé¢he [ALJ] must make a finding on the credibility of the statements
based on a consideration of tbetire case record(Tr. 15). Then, afterevaluating all of the
evidence, the ALJ heldhat Plaintiffs statementsare not credible to the extent they are
inconsistent with the [RFC].(Tr. 15). A court must affirman ALJ’s credibility determinationf
(1) the ALJ articulatedeasons for discrediting claimants subjective statementseeDavis 346
F.App’x at 440 (citing Wilson 284 F.3dat 1225), and(2) the ALJs decision to do so is
supported by substantial evidente at 441 Thus, this courtnust analge two issueswhether
the ALJ articulated specific reasons for discrediting Plaistgtibjective statements and whether
the ALJs decision to not crediPlaintiff s subjective statemens supported by substantial
evidence

As to the first issuethe ALJ did, in factarticulatereasons for discrediting Plaintiéf
subjective testimony. Specifically, the ALJ articulated that(1) Plaintiff's symptoms
substantially improve when he is compliant with medication treatr{@®laintiff is capableof
performing household chores, cookimtpaning,taking out the trash, and going places outside
the home (3) Plaintiff occasionallyengages in work activity4) Plaintiff s symptoms improve
with medication treatmentand(5) Plaintiffs work activity was better before he sought mental
treatment(Tr. 17). Additionally, the ALJ alscstatedthat Plaintiffs decision tomissthe hearing
and subsequently fail to respond to the Notice to Show Good Cause for Failure to Appear “shows

a disregard for the outcome of this case and suggests that he may ndinbeasas initially

11



alleged. (Tr. 17). Thus, the ALJ clearly articulated reasons fowt crediting Plaintiffs
subjective statements.

As to the second issutie ALJ s decision not to credit Plainti§ subjective statemernits
supported by substtal evidence.To reiterate the standard described aboma)stantial
evidence falls somewhere between a scintilla and a preponderance of evidiéinee;such
relevant evidence as a reasonable person would acceptqs@déo support a conclusidn.
Martin, 894 F.2d at 1529 (quotinBloodsworth 703 F.2d at 1239) (other citations omitted).
Further, his court may notdecide facts anew, reweigh the evidence, or subsiitsfgudgment
for that of the [ALJ]" Dyer v. Barnhart 395 F.3d 1206, 1210 (11th Cir. 20qguotingPhillips
v. Barnhart 357 F.3d 1232, 1240 (11th Cir. 20p4nternal quotations omittedrhe ALJs
decision noto creditPlaintiff's testimony was supportéy the fivereasons listed abovéhose
reasons areufficient to meet thesubstantial evidence standard because a reasonable person
would accepthemas adequate to support the conclusion Biaintiff's subjective statements
are not credible to the extent they conflict witte medical evidence anthe ALJ's RFC
determinatiorwhich was based upon the record evidence.

VI. Conclusion

The court concludes that the AkJdeternmation that Plaintiff is notdisabled is
supported by substantial evidence and the proper legal standards were applieding teac
determination The Commissionés final decision is therefore due to AH#irmed A separate
order in accordance with this memorandum opinion lvalentered.

DONE andORDERED this August 4, 2015.

PO b —

R. DAVID PROCTOR
UNITED STATES DISTRICT JUDGE
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