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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION

RICHARD N. NWABUI SI,
Petitioner,
V. CaseNo.: 4:14-cv-01177-MHH-HGD

ERIC H. HOLDER, Attorney
General of the United States, et al .,

e N o M) N e N ) )

Respondents.

MEMORANDUM OPINION

Richard N. Nwabuishasfiled a petition for writ of habeas corpus pursuant
to 28 U.S.C. § 2241. Hasks the Court to release him under supervision pending
his deportation to Nigeria. The magistrate judge has recommended that the Court
deny Mr. Nwabuisi’'s petition. (Doc. 10). Mr. Nwabuisi has objected to the
recommendation. (Docs. 11, 13). For the reasons stated below, thea@uutd
in partthe magistratgudges report, accepthis recommendationanddeniesMr.
Nwabuisi’s petition for writ of habeas corpus
l. STANDARD OF REVIEW

The Court must “make a de novo determination of those portions of the
report or specified proposed findings or recommendations to which objection is

made.” 28 U.S.C. 8§ 636(b)(1). This means the Court must “give fresh
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consideration to those issues to which specific objection has been niaffegy
S by Ernest S v. Sate Bd. Of Educ. Of Sate of Ga., 896 F.2d 507, 512 (11th Cir.
1990) (quoting H.RRep. No. 941609, reprinted in 1976 U.S.C.C.A.N. 6162,
6163). The portions of the report and recommendatmwhichthe petitioner has
not objectedare reviewed foclearerror. Macort v. Prem, Inc., 208 Fed. Apyx.
781, 784(11th Cir.2009. The Court “may accept, reject, or modify, in whole or
part, the findings or recommendations made by the magistrate juBgdJ.S.C. §
636(b)(1).
1. DISCUSSION

Mr. Nwabuisi objects tdhree points irthe magistratgudges report First,
he asserts that he was not convicteé afime in Frederick, Maryland dvarch
12, 1997 Next, he argues that he was not inforroéd telephone interview with
the Nigerian Consulate oBeptember 13, 2013 Lastly, he contends thdtis
signature was forged on the Emergency Travel Certificate issued by the Nigerian
Consulate. (Doc. 13, %4). The Courtaddressethese objections in turn.

A. TheAlleged Conviction of March 12, 1997.

Mr. Nwabuisi first objects to lines 426 of page 2 of thenagistratgudgés
report which state that Mr. Nwabuisi was convicted of a credit card offense in
Frederick, Maryland on March 12, 1997. (Doc. 13, 1 Respondentsin their

August 15, 2014notice, state that ICE Assistant Field Office daitor Gerald



Smith “is unable to confirm the conviction.” (Doc. 12, p. 2). Respondents further
state that “[b]Jecause Petitioner contests this conviction and ICE cannot substantiate
it, ICE has removed the reference from the Amendeddbeadn” of ICE drector

Smith. (Id.; seealso Doc. 121).

Because ICE is unable to substantiate the alleged March 12, 1997
conviction, the Courdeclines to adopt page 2, lines 126 of the magistrate
judges report The Department of Homeland Security removal ordees not
reference the 1997 conviction. The orgebased upon two convictions in New
York on May 26, 2010. (Doc. 11, p. 25)Therefore the removal of the 1997
conviction from the repodoes not alter the magistrate judge’s legal analysis.

B. The September 13, 2013 Telephone I nterview.

Mr. Nwabuisi objects to thstatementt the bottom of page & the report
that Mr. Nwabuisi was informed that the interviewer from the Nigerian Embassy
was ready to speak with him on September 13, 20{Boc. 13, { 2). Mr.
Nwabuisi contends thaalthough ICE agent David Talbott sent a message
requesting his attentioon September 13, 2013, Mr. Nwabuisd not know why
agent Talbott requested his attention(ld.). Mr. Nwabuisi @&sers that on

Septembel 3, 2014, a corrections officer merely informed him “that ICE want[ed]

! The Court offers no view as to whether the remaining convictions qualify asscifivolving
moral turpitude not arising out of a singteheme of criminal misconduct becatise Court does
not have jurisdiction to review the removal ord8ee 8 U.S.C. § 1252(a)(2)(C).
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his presence at their office.” (Doc. 9, p. 3). In response, Mr. Nwabuisi “igtbrm
the officer that he needed some time to get himself together, as he had just woken

up and felt a bit tired and under the weatherd.)(

In support of the proposition that Mr. Nwabuisi did not know about the
telephone interviewhe points to correspondence betweeagent Talbott and
deportation officer William Shocklewhich appears in the record Bghibit D to
the habeas petition.DOc. 13, T 2see Doc. 1, p. 112).This letter states that the
officers “attempt[ed] to facilitate a telephone interview between [Mvablisi]
and his consulate in Washington P@nd that “[Mr. Nwabuidi was aware of the
purpose of the interview because he was in the office the previous day for the same
interview, which ended up being postponed.” (Doc. 1, p. 1TBg letter goes on
to state that a corrections officer “called [Mr. Nwabuisi] from hi# bkck to

bring him to [the ICE office]” but Mr. Nwabuisi refused to come with the officer.

(1d.).

On the record before the Couit,is not clear whetheMr. Nwabuisi was
specifically informed on September 13, 2014 that the interviewer for theidge
Consulate was ready to speak to him. Therefore, the Getlrhes to adopt the
portion of footnote 4in the reportwhich states, “he was informed that the

interviewer was ready to talk tom.” In the absence of this evidendtierestill is



ampleevidence that MrNwabuisi knew whyhe was called to the ICE office on
Sepgember 13, 2013. Consequently, tlegisionof thereportdoes not undermine
the magistrate judge conclusionthat Mr. Nwabuisi refused to interview with the
Embassy bNigeria onSeptember 13. 2013

C. TheAllegedly Forged Signature on the Emergency Travel
Certificate

In Mr. Nwabuisi’s finalobjection to the report, he submits that signature
that appears on the Emergency Travel Certifieeds forged. (Doc. 13,11 34).

The magistrate judge notetthat there is no evidence to suppdfr. Nwabuisi's
forgery allegation. The magistrate judge also pointed out MratNwabuisi did
not mentionthe purportedorgery in hisletter to the Nigerian Consulate regarding
the travel document. (Doc. 10, pp. 610).

Regardlss of whether Mr. Nwabuisi’s signature on the travel document is a
forgery, Mr. Nwabuis fails to state a claim for relieinderZadvydas because he
has not‘provide[d] evidence of a good reason to believe that there is no significant
likelihood of removal in the reasonably foreseeable futudkihwale v. Ashcroft,

287 F.3d 1050, 1052 (11th Cir. 20q@jting to Zadvydas v. Davis, 533 U.S. 678,

701 (2001)¥ Nigeria hasssued a travel document for Mr. Nwabuisi in the Past.

2 The Court acknowledges that there are procedural inaccuracit® iEmergency Travel
Certificate. For example, the emergency certificate, which is signadviry Balogun on behalf

of the Embassy of Nigeria, states: “This is to ceftifgt Mr. Nwabuisi Richard has stated to me
that [he] is a citizen of Nigeria and that | have no reason to doubt [his] statén{Doc. 1, p.
125). It is unclear how Mr. Balogun could sign such a statement if, as maintaned b
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There is no reason to belietheat Nigeria willrefuse tassue a travel document for
Mr. Nwabuisi in the future, and ICE is making efforts toward the reissuartbe of
expired travetlocument. (Doc. 2, 1 16, 17).

Mr. Nwabuisi has failed to establish that there is no significant likelihood
that he will be removed in the reasonably foreseeable fut@onseguently, he is
not entitled to habeas reliefShould Mr. Nwabuisi’'s detention continueand
should the delain removalnot be his fault, he may seek habeas relief pursuant to
28 U.S.C. § 2241.
V. CONCLUSION

For the foregoing reasons, the Coadopts in parthe magistratgudges
report andaccepts hisecommend@on. The Court denies Mr. Nwabuisifebeas
petitionwithout prejudice

DONE andORDERED this October 28, 2014

Wadit S Hosod

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE

respondents, Mr. Nwabuisi has not interviewed with any representative of theaNige
government. (Doc. 5, pp. 3-4). Mr. Nwabwsopoints out that the travel certificate states that
the journey will be on a direct Delta Airlines flight to Lagos, Migebut ICE agents tookirh to
Arik Airline on two occasions. (Doc. 1, 23; Doc. 5, p. 7). ike the allegation of forgery,
neitherof these procedural deficienciesercomedMr. Nwabuisi’s failure to establish that there
is no significant likelihood that he will be removedie reasonably foreseeable future.

® The reporttates that “Nigeria has issued trasetuments for petitioner in the past.” (0o 10,
p. 9) (emphasis added). To date, Nigeria isauednly one travel document favir. Nwabuisi.
(Doc. 12, p. 2).



