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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION

BARBARA LINDSEY GREEN,

Plaintiff ,

V. Case No.: 4:152V-1054RDP

CAROLYN W. COLVIN , Acting
Commissioner of Social Security

Defendant

et M ) e M M ) ) )

MEMORANDUM OF DECISION

Plaintiff Barbara Greer“Plaintiff” or “Green”) brings this action pursuant ection
205(g) of the Social Security Actithe “Act”), seeking review of the decision of the
Commissioner of Social Security (“Commissioner”) denyegclaimsfor a period of disability
anddisability insurance benefifsDIB”) . Seealso 42 U.S.C. § 405(g) Based on the court’s
review of the record and the briefs submitted by the gmrthe court finds that the decision of
the Commis®ner is due to be affirmed.

l. Proceedings Below

Plaintiff filed her application fodisability andDIB on May 7, 2012 in which she alleged
thatherdisability began on September 10, 2010. (Tr. 18pintiff's application was initially
denied by the Social Security Administration on July 25, 2012. (Tr. 1RBintiff requested
and received a hearing before an Administrative Law Judgel140). The hearing was set for
August 15, 2013 with Admistrative Law Judge Renita BeetJefferson(*ALJ”) . (Tr. 14751).

In her decision, dated November 22, 2013, the ALJ determinédctivarary toher assertion

otherwise,Green had not been under a disability within the meanir@ections 216(i) and 223
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(d) of the Social Security Act since September 10, 2010. (Tr. 61). On January 24, 2014,
Plaintiff requested review from the Appeals Council and her requastdeniedon April 24,

2015. (Tr. 1, 15). This denial was the final decision of the Commissioner, and therefore a
proper subject of this court’s appellate review.

. Facts

Plaintiff was fortyseven years old at the time lodr hearing. (Tr. 86).She alleges that
she has been disabled since September 10, 2010 because of high blood pressoyegiéoro
arthritis, lupus(dormant) and panic and anxiety attacks. (Tr. 108t the hearing, she also
alleged that she suffers from depression and insomnia. (Tr. 90586)has an eleventh grade
education and completed her GED. @8). Plaintiff has worked numerous jobs in her lifetime,
including building electrical panels for buses, sewing, spinning yarn, waitressidgast food
service. (Tr. 97-98). She did not workny of these jobduring themore than fowanda-half
yearperiod prior tcher hearing (Tr. 98).

At her hearingPlaintiff testified that she has fiboromyalgia, high blood pressure, panic
and anxiety attacks, and that sheeriences lot of pain. (Tr. 88).She stated that she takes
pain medications andhile they help theyalsomake her “groggy and sleepy.” (Tr. 88). She
alleged thaher pain is so severe that it affects her ability to sleep through the night and she is
only able to sleep a few hours at a time (Tr. 8%he claimed that her activities are liedt
during the day and mainlghewatches television and looks at magazines, but she has trouble
remembering what she reads or watches. (Tr. 89). She can do light housewods gt
dusting, but not much more than that du¢h® pain (Tr. 90). ®e is depressed and cries a lot
and has daily panic attacks (Tr. 90, 92). She says that she has no interest irctilotres a

which sheused toenjoy because of her depression dret alleged inability to do those things



(e.g, playing with her grandcliren). (Tr. 90). She rated the pain level in her back and knees as
an eight out of ten and the pain in her hands at a 5 or 6, even with pain medication. (Tr. 94). She
stated that she can only walk or sit for around ten minutes at a time and can oroyt five
pounds. (Tr. 95-96). She spends most of helydag down. (Tr. 95).

During the alleged period of disabilitilaintiff received treatment fror@xford Family
Practice, Quality of Life Health Services, Inc, Northeast Alab&egional Medical Center
Radiation/Oncology, and The Crawford Clini@r. 418, 437, 444, 445).She also received
treatment from Dr. Wyndol Hamehowever, this treatment was sought after the ALJ’s final
decisionin November 22, 2013. (Tr. 245). On November 11, 2011, she was diagnosed with
fiboromyalgia, obesity, and anthropathy at Quality of Life Health Sendceswas prescribed
Flexeril and Savella. (Tr. 393). The doctors at Oxford Family Practice alswodid)her with
hypertension and anxiety on March 8, 20&8d fiboromyalgia and dyslipidemia on March 12,
2012. (Tr. 41819). Oxford Medical prescribed her Clonazepam and Flex@dl). Paintiff
has taken numerous other medications during her alleged period of disability, including:
Lisinopril, Cymbalta, HCTZ, Ibuprofen, Lyrica, Darvocet, and Lortab. 404, 421, 437-38).

In addition,shewas diagnosed with breast caar on August 22, 2012. (Tr. 4455he received
treatment for thisincluding chemotherapy and radiatiamd was in@mission at the time of her
hearing. (Tr.87). Plaintiff also had surgery to remove the cancerous lump in March 2013 (Tr.
470-73).

After filing for disability, a physician and a psychologist both evath&aintiff on July
14, 2012 and July 17, 20L&spectively (Tr. 42730, 434). The physician, Dr. Antonio Rozier
diagnosed her with degenerative disc disease and fibromyalgia. (Tr. 430).oldaidlghat she

suffered from “mildly decreased grip strength in holding objects” but hadateansationn all



five fingers. (Id.). In terms of Raintiff's abilities, Dr. Rozier determined that she could walk
without assistance and sit comfortable, but she did have some reduced range of motion in her
neck and back(Tr. 429-30). The psychol@t, Dr. Dana Davis, diagnosed tes suffering from
lingering symptoms of bereavement following the death of her mother, andaltasgAnxiety
Disorder. (Tr. 434). She describBtaintiff's symptoms as “mildo-moderate.” (Id.). At the

time of Dr. Dais’s examination, she was taking Lisinopril, clonazepam, hydrochlorot, and
Percogesic. (Tr. 433). In her evaluation, Dr. Davis noted that Plaintiff was abiedmdrher

own and is largely independen(ld.). She told Dr. Davis that she spends ti@e watching
television, visiting with her boyfriend, children, and grandchildren, gardening, nmgirdand
puzzles. (Id.). In addition,Dr. Davisreported thaPlaintiff was cooperative, oriented, engaged
in logical thought process, mildly dysphoriydaher affect was “appropriate with occasional
tearfulness when discussing her mother.” (Tr. 434).

In December 2013, Dr. Hamer diagnodeaintiff with osteoarthritis, musculoskeletal
pain, malaise and fatigue, kyphoscoliosis/scoliosis, panic disorders with agoraphobia
hypertension, mixed hyperlipidemia, and joint pain in multiple sitéy. 2245). On January
27, 2014, he diagnosed her with cervicalgia, depressive disorder, hyperlipidemigjssinus
bronchtis, and degenerative disc disease. (2@-37). Dr. Hameralso found that she had
moderate tetering to palpation in her back (although this findisginconsistent with the
opinion of another doctor who examinBthintiff in May 2013 and determined this was not an
issug. (Tr. 30, 494).Dr. Hamer also ordered a bone density study, which came back normal
and an MRI, which showed only mild posterior disc protrusion at C5-6 and no protrusion at other

discs. (Tr. 17, 20).He later diagnosed her with insomnia and generalized ardisziyder. (Tr.



38-45). Plaintiff also contends that Dr. Hamer filled out a Physical Capacities Form tteat sta
Plaintiff:
can sit 3 hrs at one time, stand 2 hrs at one time, walk 3 hrs at one time; would
expect her to be lying down, sleeping, sitting w/ legs propped x3 hrs in 8 hr
workday; limitations existed back to 9/10/10; last greater than 12 months; can
perform a task for 2 hrs before needing a rest/break; can maintain
attention/concentration x2 hrs.
(Pl’s Mem. 24). HoweveRlaintiff's contentionsotwithstanding, it does not appeahirs piece
of evidence was before the ALJ.
I1l.  ALJ Decision
Disability under the Act is determined under a fstep test. 20 C.F.R. § 404.1520.
First, the ALJ must determine whether the claimant is engaging in substantfal gativity.
20 C.F.R. 8 404.1520(a)(4)(1). “Substantial work activity” is work activity that involves doing
significant physical or mental activities. 20 C.F.R. § 404.1572(a). “Gainful wonktgtis
work that is done for pay or profit. 20 C.F.R. § 404.1572(b). If the ALJ finds that the claimant
engages in substantial gainful activity, then the claimant cannot claim disal@#b C.F.R. §
404.1520(b). Second, the ALJ must determine whether the claimant has a medically
determinable impairment or a combination of medical impairments that significantly limits th
claimant’s abilityto perform basic work activities. 20 C.F.R. 8§ 404.1520(a)(4)(ii). Absent such
impairment, the claimant may not claim disabilityl. Third, the ALJ must determine whether
the claimant’s impairment meets or medically equals the criteria of an impairmentinis26d
C.F.R. 8 404, Subpart P, Appendix $ee20 C.F.R. 88 404.1520(d), 404.1525, and 404.1526.
If such criteria are met, the claimant is declared disabled. 20 C.F.R. 8§ 404.1520)a)(4)(

If the claimant does not fulfill the requirementscassary to be declared disabled under

the third step, the ALJ may still find disability under the next two steps ohtidgsas. The ALJ



must first determine the claimant’s residual functional capacity (“RFChjctwrefers to the
claimant’s ability towork despite her impairments. 20 C.F.R. 8 404.1520(e). In the fourth step,
the ALJ determines whether the claimant has the RFC to perform past relevianta® C.F.R.

8 404.1520(a)(4)(iv). If the claimant is determined to be capable of performingefaaint

work, then the claimant is deemed not disablédl. If the ALJ finds the claimant unable to
perform past relevant work, then the analysis proceeds to the fifth and final step. 20 C.F.R. §
404.1520(a)(4)(v). In the last part of the analysis,ALJ must determine whether the claimant

is able to perform any other work commensurate wigh RFC, age, education, and work
experience. 20 C.F.R. 8§ 404.1520(g). At this point, the burden of proof shifts from the claimant
to the ALJ to prove the existence, in significant numbers, of jobs in the national ectiratmy

the claimant can do given her RF@ge, education, and work experience. 20 C.F.R. 88
404.1520(g), 404.1560(c).

Here, the ALJ determined thBIaintiff had not engaged in a substantial gainful activity
since her alleged onset date of September 10, 2010. (Tr. B8& ALJ alsodetermined that
Plaintiff has six severe impairments including: fiboromyalgia, degenerdisc disease cervical
spine, obesity, hypertension, status post lumpectomy, Generalized Anxiety ebjsardl
depressionid.), butdid not suffer from any of the listed impairments under 20 C.F.R Part 404,
Subpart P, Appendix 1. The ALJ also concluddihtt Plaintiff's physical impairments,
“singularly and in combination” were not enough to meet the requirements of thg hsti
Musculoskeletal Systems (Tr. 64nd she doesot meet any of the standards for the mental
impairment listing as she had no restrictions “in activities of daily living” angl ordderate
difficulties in social functioning and with concentration, persistence, or p&t¢. Ih addition,

Plaintiff never experienced any episodéslecompensation as required by the listing.).(



The ALJ determined that Plaintiff does have some residual functional capacitjoiope
certain types of work. (Tr. 65). She found thiimiff had the capacity to perform

sedentary worlkas defined in 20 C.F.R. 404.1567(a) except with the following

limitations: with a sit/stand option at will; push/pull as much as can lift/carry; can

frequently use bilateral hands for hand controls; can handle with bilateral hands;

occasionally climb rampsand stairs; never climb ladders or scaffolds;

occasionally balance, stoop, kneel, crouch, and crawl; never work at unprotected

heights, around moving mechanical parts; and avoid concentrated exposure to

humidity and wetness and extreme cold. She is ldanite simple, routine, and

repetitive tasks; occasionally interact with the public; and limited to tolerating few

changes in routine work setting.
(Id.). Inlight of Plaintiff's residual functional capacity, the ALJ determined gts isno longer
capale of performing any of her past relevant jobs as they would be classifiedhasoiig
medium as opposed to sedentary. (Tr. 75). However, after considering the testimony of the
Vocational Expert, the ALJ found that there are jobs “that exist in significanbengnin the
national economy” tha®laintiff is capable of performing given all of her impairments. (Tr. 76).
Based on her impairmentBaintiff should be able to perform any job classified as sedentary,
unskilled. (d.). For example, she could work as an addressing clerk, table worker, or inspector
with thousands of these jobs available regionally and nationally.). (Based onPlaintiff's
residual functional capacity and the possible jobs that exist for her in the natonahgy, the
ALJ determined that she “had not been under a disability as defined in the SocialySctrit
from September 10, 2010, through the date of this decisidah.). (
IV.  Plaintiff's Argument for Reversal

Plaintiff makes six arguments on appeal: (1) the egi® Council failed to consider
records from Dr. Hamer, the treating physician, that discuBkeatiff's treatment after the date

of decision (Pl.’'s Mem. 18); (2) the Appeals Council erred by not giving substaeiightwo

Dr. Hamer’s opinion (Pl.’s Mem. 24); (3) the ALJ failed to consider alPlaintiff's severe



impairments (Pl.’s Mem. 26); (4) the ALJ did not state adequate reasons fogfiadintiff’s
testimony was less thaaredible (Pl.’s Mem. 27); (5the ALJ erred in drawing adverse
inferen@s from Plaintiff's lack of medical treatment; and (6) the ALJ’s decision wabaszd
on substantial evidence because the hypothetical question posed to the Vocatiornalid xyod
accurately statel&ntiff's impairments.

V.  Standard of Review

The only issues before this court are whether the record reveals substadeakcevio
sustain the ALJ's decisiorsee42 U.S.C. § 405(g)Walden v. Schweike672 F.2d 835, 838
(11th Cir. 1982), and whether the correct legal standards were apkedamb v. Bowen847
F.2d 698, 701 (11th Cir. 1988Fhester v. Bowerv92 F.2d 129, 131 (11th Cir. 1986). Title 42
U.S.C. 8§ 405(g) mandates that the Commissioner’s findings are conclusive if sdppprte
“substantial evidence."Matrtin v. Sullivan 894 F.2d1520, 1529 (11th Cir. 1990). The district
court may not reconsider the facts, reevaluate the evidence, or substitudgment for that of
the Commissioner; instead, it must review the final decision as a whole and deterthime if
decision is reasonable and supported by substantial evide®we.d. (citing Bloodsworth v.
Heckler 703 F.2d 1233, 1239 (11th Cir. 1983)).

Substantial evidence falls somewhere between a scintilla and a preponderance of
evidence; “[i]t is such relevant evidence as a reasonable person would ace€pgaste to
support a conclusion.Martin, 894 F.2d at 1529 (quotir®joodsworth 703 F.2d at 1239) (other
citations omitted). If supported by substantial evidence, the Commissioaettglf findings
must be affirmed even if the evidence preponderates against the CommissiodergsfiSee

Martin, 894 F.2d at 1529. While the court acknowledgjeat judicial review of the ALJ’s



findings is limited in scope, the court also notes that review “does not yield dwtoma
affirmance.” Lamh 847 F.2d at 701.
VI. Discussion

After careful review, the court concludes the ALJ’s findings are suppbytedbstantial
evidence and thiahe correctly applied the law

A. The Appeals Council Properly Considered New Evidence and Denied
Plaintiff's Request for Review.

A claimant is generally allowed to introduce new evidence at each stage of the process
and theAppeals Council must consider tbgidencef it is new, material, and chronologically
relevant. Ingram v. Comm’r of Soc. Sed96 F.3d 1253, 1261 (11th. Cir. 200)nder this
standard evidence is materiaf “there is a reasonable possibility that the new evidence would
change the administrative outcometiyde v. Bowen823 F.2d 456, 459 (11th Cir. 1987)in
order to be chronologically relevant, the new evidanast “relate to the period on or before th
date of the [ALJ] hearing decision.” 20 C.F.R. § 404.970(b) (2016). Evidence iisnu&red
chronologically irrelevant solely because it is dated after the ALJ dedisiorlates back to the
relevant period of timeSee Washington v. SS306 F.3d1l317, 132211th Cir. 2015) (holding
that treating physician’s opinion give after ALJ decision was still chronabygicelevant
because Plaintiff told the doctor he had experienced hallucinations before and tive doc
examined medical records from thelavant period). When @aimant presents new evidence,
the Appeals Council must grant review when the ALJ’'s decision is against tgbtweéithe
current record Harrison v. Comm’r of Soc. Se&69 F.Appx. 874, 881 (11th Cir. 2014).

The opinion of a treating physicianrisrmallyentitled to substantial weighbutthat rule
is inapplicable when the opinion at issa@ot based on objective medical evidemmres merely

conclusory.Crawford v. Comm’r of Soc. Se863 F.3d 1155, 1154 1th Cir.2004). There is no



error when the Appeals Council refuses to remand basedewnmedical evidence that is
conclusory.See Harrison569 F.Appx. at 881.

In the present case, the record shows that Plaintiff submitted-shirpages ofmedical
records from Dr. Hamer to the Appeals Council. (Tr. 2). Those reasele dated from
December 30, 2014 through August 30, 20{4l.). The Appeals Council properly considered
this evidence in their decision, but decided that it was not chranallygrelevant because it
does not relate to the time period prior to the ALJ’s decisidd.). (Dr. Hamer did not treat
Plaintiff until December 2013, the month after the ALJ decidioerefore, his diagnoses are not
related to the relevant time pedidld.).

Plaintiff hasalso claimed that she submitted a Physical Capacities, Feommpletedby
Dr. Hameron May 30, 2014that stated she would have to lay down or sit with her legs propped
up at least three hours in an eijlour work dayand that this condition would have existed on
September 10, 2010, the alleged onset.H4tel.'s Mem. 24). However,nothing in the record
indicates thividencewas ever before the Appeals Coun€lir. 1-4). There isno mentionof it
in thedecisionof the Appeals Council, and it was not included in the record.

B. The Appeals Council Had Good Cause to Discount Dr. Hames’Opinion in
the Physical Capacities Form.

The Eleventh Circuit has established that “the testimony of a treating physicgrbe

given substantial or considerable weiglimless ‘good cause’ is shown to the contrary.”

! The court notes thatven if this form were before the Appeals Couraniy failure to consider it would
not be an error because it would not affect the outcomeiotaise.Based on Plaintiff's assertions, such a form
would seem to behronologically relevant und&Washingtorbecause it relates back to the alleged onset date. (Pl.’s
Mem. 24).But there is another issuelated tathe missng form. There is no evidence that Dr. HaniEyexamined
any of Plaintiff's prior medical records from this time(8) based his opinion on anything other than her subjective
complaints (Pl.'s Mem. 19, 21). Therefore, his opinion is not based ectivejmedical evidence and is merely
conclusory that is, he merely statetthat Plaintiff had limitationsbut gave no reasorfor his conclusioh and
therefore would not be entitled to any significant weight. Tailersthe evidence immaterial as it would not
change the administrative outcome and therefore, the Appeals Council watultk mequired to consider the
evidence.

10



Crawford 383 F.3d at 1159 (quotirigewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)).
However, the treating physician’s opinion may be properly discounted “whes itof
accompanied by objective medical evidence or is wholly concluso@yawford 363 F.3d at
11509.

In Plaintiff's case,Dr. Hamer, one of her treating physicians, congulead Physical
Capacitis Form that stated she can “sit three hours at a time, stand two hours at a time, walk
three hours at one time” and she would have to lie down or prop her legs up three hours in an
eighthour work day. (Pl.’'s Mem. 24). He also sththat these limitations would have existed
back to September 10, 2010, the alleged onset diak¢. There is no evidence that this opinion
was even befe the Appeals Council whethe Councilmadeits decision (Tr. 2). But even if
this piece of evidence was before the Countiheverthelessvould have been justified in
discounting it. Dr. Hamer first met with Plaintiff in December 2013, a month after the ALJ
decision. (Tr. 22).He had not met with her during the time period between the allegsst o
date and the date of the ALJ decisiomd.)( In making his determination that Plaintiff had the
above mentioned limitations back to her alleged onset thete@ecord showBr. Hamer did not
rely on objective medical evidence and his opinion was conclusory. He did not exémmté& P
duringthe relevantime period thereforejn making this determination lemuld only rely on her
subjective complaintandwhat she told him she cou(dr could nof do during that time period
(Id.). In addition,Dr. Hamer didnhot explain how he arrived at tkenclusionthat Plaintiff could
only sit or stand for periods or time or that these limitations existed in; 20&@efore, his

opinion was conclusory. (Pl.’s Mem. 24).

11



C. The ALJ Properly Considered All of Plaintiff's Severe Impairments

The burden is oa claimanto prove that she has a severe impairm&awen v. Yuckayt
482 U.S. 137, 146 n.5 (1987A severe impairment is one that “significantly limits [a person’s]
physical or mental ability to do b& work activities” without taking that person’s age,
education, or work experience into consideration. 20 C.F.R. § 404.1520(c) (Z0k5keere
impairment must be proven by medical evidence. 20 C.F.R. § 404.1508 (201&jdition, the
ALJ has no “obligation to investigate a claim not presented at the time of the application
benefits and not offered at the hearing as a basis for disabiityget v. Barnhart133 F. Appx.
621, 627 (11th Cir. 2005). It is only ressary to find a single severe impairment for a
claimant’s case to proceed past the second step of the an@ysign v. Comm’r Soc. Seel20
F. Appx. 901, 902 (11th Cir. 2011).

In the present case, Plaintiff only claimed the disabilities of “highodlpressure,
fiboromyalgia, arthritis, lupus, and panic and anxiety attacks” in her initialicappin for
disability. (Tr. 108). At her hearing, she alleged that she suffered from fibromyalgia, high blood
pressure, and was in a lot of pain. (Tr. 88). She also claimed that she suffered frasiatepre
arthritis, degenerative disc disease, and lupus. (F83ROPlaintiff now claims that her severe
impairments include Sicca Syndrome, osteoarthritis, idiopathic scoliosis,caodacy artery
diseas€ (Pl.’s Mem. 26).But she never mentionecbronary artery diseas8icca Syndrome, or
osteoarthritis in either her applicationtorthe ALJ at herhearing. Therefore, the ALJ had no
obligation to investigate these claims. Plaintiff failedni@et her burden of showing that these

additional impairments would interfere with her abilities to perform basic workitaegiv

2 Plaintiff did mention that she has been previously diagnosed with lupus at mizrghbawever, she
admitted that it was in a dormanga&. (Tr. 93). Similarly, although she did state that shel same form of
scoliosis and it causes her pain, she did not specifically claim it as a sepahariemt. (Tr. 91).

12



Finally, even if the ALJ eerd in not considering thesadditional impairmentso be
severe (and, to be cledhe court finsthere was no such error), aagror washarmless error.
The ALJfound that Plaintiff suffers from a variety of severe impairmefis. 63) This was
enough toadvance the analysie Step Three. At that step of the analysis, the ALJ could have
still found her to be disabled based on these impairmeXiter all, once the ALJ moves past
Step Two of the analysis, she is required to consider “the claimant’'s emtilieaincondition,
including impairments the ALJ determined were not sevdargin, 420 F. Appx.at 902. It
follows that even though the ALJ did not consider these impairments severe, she was still
required to take them into consideratiardetermining Plaintiff’'s capabilitiesin her decision,
the ALJ considered all of the medicasuesf which Plaintiff produced evidengcencludingthe
record evidence related ligpus, Sicca Syndrome, osteoarthritis, and scoliosis (Tr. 68, 72).

D. The ALJ Adequately Statd Her Reasons for Discrediting Plaintiff’s
Testimony

In order to establish dability based on pain testimong claimantmust make an
appropriate showing under the followitlyyeepart test:she must establist{1l) evidence of an
underlying medical condition; and (2) either (a) objective medical evidemwfrming the
severity of the alleged pain; or (b) that the objectively determined nhechealition can
reasonably be expected to give rise to the claimé&u”p@ilson v. Barnhart284 F.3d 1219,
1225 (11th Cir. 2002)lt is for the ALJ to determine the credibility of Plaintiff's pain testimony
Of course,the ALJ must articulate specific reasomsen discreditinga claimant’s testimony
See Foote v. Chate67 F.3d 1553, 1562 (11th Cir. 1993).the ALJdoes not articulate specific
reasondor discreditinga claimant’stestimony,the testmony mus be accepted as truéd. In
addition, the ALJ’s decision to discredit Plaintiff's subjective testimonysinbe based on

substantial evidenceDoughtry v. Apfel245 F.3d 1274, 1278 (11th Cir. 2001).

13



Here the ALJarticulatedspecific reasonsupportingher determination that Plaintiff's
testimony “regarding her impairments only “partially credible.” (T. 74). The ALJ set out
concrete examples of wishe concludethatPlaintiff's activities are not as limited as claimed in
her testimony. If.). Shealso pointed to specific inconsistencies in Plaintiff's testimony, such as
this: while Plaintiff claimed to have difficulties fadwing written instructions, she haab
difficulty completing written function reports for her applicationd.), Plaintiff argueghat her
participation in daily activities does natecessarilydisqualify her fromreceinng disability
benefits (Pl.’s Mem. 28).But that argument misses the mark. AlnJ is permittedto take into
consideratiora claimant’s performance of daily tasksevaluatingher capabilities. Harwell v.
Heckler, 735 F.2d 1292, 1293 (11th Cir. 198H).addition, theALJ noted Plaintiff'sinfrequent
trips to the doctor antherelatively conservative treatmerdsdered to addredser impairments.

(Tr. 74)). Generally, this type of conservative treatmmatytend tonegate a claimantdaim of
disablity. Sheldon v. Astry€68 F. Appx. 871, 872 (11th Cir. 2008).

Finally, the ALJ considered Plaintiff's testimony that she suffered frogathe side
effects from her medicationsAs the ALJ noted, the medical evidence from her doctors did not
suppat that claim. (Id.). In this case, the ALJ adequately stated her reasons for discrediting
Plaintiff's pain testimonyand the ALJ’s findings are supported by substantial evidence.

E. The ALJ Did Not Err in Drawing Adverse Inferences from Plaintiff's Lack
of Medical Treatment

An ALJ “must not draw any inferences about an individual's symptoms and their
functional effects from a failure to seek or pursue regular medicaimieea without first
considering any explanations that the individual may provide.” 88R97%7p, 1996 SSR
LEXIS 4 at *22 Grier v. Colvin 117 F. Supp. 3d 1335, 134% (N.D. Ala. 2015) (holding that

ALJ failed to consider other explanations because he did not ask claimant angnguakbut

14



why she did not seek medical treatméntpnd whenan ALJ “primarily if not exclusively’
relies on a claimant’s failure to seek treatment, but does not consider any gad)qadanation
for the failure, [the appellate court] will remand for further consideratidtethry v. Comm’r of
Soc. Se¢.802F.3d 1264, 1268 (11th Cir. 2015) (holding that reversible error exidted ALJ
only considered a few other factors in the middle of the paragraph about consereativert
and did not analyze them further). Howeuvelis na reversible errowhen a ALJ bases her
determination on “other factors, such as RFC, age, educational background, work e&perienc
ability to work despite the alleged disability(Tr. 74).

In the present case, Plaintifbetendsthat the ALJ drew an adverse inference frioen
lack of medical treatment when she stated: “the only treatment she received was pain
medications. She had not had any rehabilitation, spinal injections or sSuager{she has never
been treated in the mental health setting” prior to her consultative exam when saé &pl
disability. (Tr. 7273). The court agrees, btd the extentthe ALJ erred,any error was
harmless.

The ALJ did not ask Plaintiff why she had not sought more aggressive treatmenséor the
problems at her hearing. (Tr.-890). She also did not inquire aswbether Plaintiff had a
good reason for her lack of medical treatment in making her decisidisaloility. (Tr. 6477).
The ALJ did ask her about her source of income and how much she makes, but she did not
inquire into whether this affected Plaintiff's ability to pay for medical treatmgrr. 88). Based
on this information from the record, the ALJ did err in drawing an adversesmuierfrom
Plaintiff's lack of medical treatment because she never gave Plaintiff a chance to explain the lack

of medical careSee Griey 117 F. Supp. 3d at 1344-45.

% Examples of good cause explanations include: the individual may not éecabfford the medical
treatment, side effects prescription medication may make Plamtdhdition less tolerable, or their symptoms may
be treatable wvth overthe-counter medicatiorl996 SSR LEXIS! at *22-23.

15



However,such arerror is not reversible i&n ALJ properly baseser determination on
other factors. Henry, 802 F.3d at 1268.This is what occurred here. Tid.J considered a
number of other factors in making her determination that Plaintiff was not disdbieng the
relevant time periad For example, theALJ considered all of Plaintiff's medical treatment
history and the opinions of all the doctors who treated or examined Plaintiff during the relevant
period. (Tr. 6477). She also considered the statements Plaintiff made about her comdition
both her function report and hearing testimonyd.)( In addition, she carefullyanalyzed
Plaintiff's residual functional capacity, education, and previous work dsasehe vocational
expert’s opinion to determine what, if any, jobs in the econBlaintiff is able to perform.1q.)
It is apparent from the ALJ’s opinion that she did not rely primarily or exclusorelylaintiff's
lack of medical treatment to make her determination.

F. The ALJ’s Decisionis Based on Substantial Evidence

In order for a Vocational ¥pert’s testimony to qualify as substantial evidence, the ALJ
“must pose a hypothetical question which comprises all of the claimant’s impairfmaotes v.
Apfel 190 F.3d 1224, 1229 (11th Cir. 199®laintiff argues that thALJ posed a hypothetical
to the \bcational Kpert that did not include all of Plaintiff's limitations. (Pl.’'s Mem. 36).
Specifically, Plaintiff contendsthat the hypothetical was inaccurate because it “did not
accurately state claimant’s pain level or her residual functional capadity.” As already noted
above the ALJ considered Plaintiff's subjective pain testimony and properly disadedi In
terms of residual functional capacity, this cauasexamined theALJ’s hypothetical The ALJ
properly incorporated Plaintiff's hearing testimony, the opinion of Dr. Rozier, and the opinion of
Dr. Davis to accurately state all of the limitations that Plaintiff &ggeriences (Tr. 103).

Therefore, the testimony of the Vocational Expert qualifies as substawiignee and the
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Vocational Eperts opinion that there are jobs in significant numbeisich Plaintiff can
performwas properly considerexhd adoptethy the ALJ (Tr. 103-04).
VII.  Conclusion

The court concludes that the ALJetermination that Plaintiff is not disabled is
supported by substantial evidence and the proper legal standards were applieding teac
determination. The Commissioner’s final decision er¢fore due to be affirmed. A separate
order in accordance with this memorandum of decision will be entered.

DONE andORDERED this August 2, 2016.

R’ DAVID PROCTOR™
UNITED STATES DISTRICT JUDGE
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