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MEMORANDUM OPINION

Plaintiff Joseph Blackrings this action seeking judicial review of a final
adverse decision of the Acting Commissioner of the Social Security
Administration (“*Commissionerfienying hisapplicaton for Supplemental
Security hcome(“SSr). (Doc!1). He also las filed a motion to remand the case
to the Commissiongyursuant to sentence four of 42 U.S.C. § 405(g). (Doc. 14).
The case has been assigned to the undersigned United States Magistrate Judge
pursuant to this court’s general order of reference. The phawesonsented to
thejurisdiction of this court for disposition of the matt@oc. 1§. See28 U.S.C.

8 636(c),FeD. R.Civ.P.73(a). Upon review of the record and thievart law,

1 References herein to “Doc(s). ” are to the document numbers assigned by the Clerk of the
Court to the pleadings, motions, and other materials in the court file, as reflecteddonkée
sheet in the court’'s Case Management/Electronic Case Files (CM/ECF).system
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the undersigned firgdthatthe Commissioner’s decision is due to be affirmed and
that Black’s motion to remand is due to be denied
|. PROCEDURAL HISTORY

On January 3, 201Blackfiled an applicabn for SS| alleging disaltity
beginning November 24, 201(R.? 64, 129. Following the initial denial of is
application(R. 64), Black requested a hearing before agindinistratve Law Judge
(“ALJ"), which was held on September 26, 2014. (R68D Prior to the hearing,
Black amended his alleged onset date to January 3, 2013. (R.T2@5ALJ
issted an unfavorable decision on March 10, 20fibding thatBlack was not
disabled. R. 20-35).

Black requested Appeals Council Review and submittititimnal evidence
regarding his alleged disability. (R. 18,267). The Appeak Council denied
Black's request for review on July,2016. (R. 15). Blackthen filed this action
for judicial review under 42 U.S.C. § 405(g).

[I. STANDARD OF REVIEW

The court’s review of the Commissioner’s decision is narrowly

circumscribed. The function of the court is to determine whether the decision of

the Commissioner is supported by substantial evidence and whether proper legal

z References hereto “R.__” are to the page number of the administrativercgavhich is
encompassed within Docs. 6-1 through 6-11.



standards were appliedRichardson v. Peralegl02 U.S. 389, 390, 91 S. Ct. 1420,
1422 (1971)Wilson v. Barnhart284 F.3d 129, 1221 (11th Cir. 2002). Tiweurt

must “scrutinize the record as a whole to determine if the decision reached is
reasonable and supported by substantial eviderleddsworth v. Heckle703

F.2d 1233, 1239 (11th Cir. 1983). Substantial evidence is “such relevant evidence
as a resonable person would accept as adequate to support a concludioft.is
“more than a scintilla, but less than a preponderanicke.”

The court must uphold factual findings that are supported by substantial
evidence. However, it reviews the ALJ’s legal conclustmsovdbecause no
presumption of validity attaches to the ALJ’'s determination of the proper legal
standards to be appliefavis v. Shalala985 F.2d 528, 531 (11th Cir. 1993). If
the court finds an error in the ALJ’s application of lde, or if the ALJ fails to
provide the court with sufficient reasoning for determining that the proper legal
analysis has been conducted, it must reverse the ALJ’s de@siorelius v.

Sullivan 936 F.2d 1143, 114586 (11th Cir. 1991).
[ll. STATUTORY AND REGULATORY FRAMEWORK

To qualify for SSlunder the Social Security Act, a claimant must show the
inability to engage in “any substantial gainful activity by reason of any medically
determinable physical or mental impairment which can be expected to result in

death or which has lasted or can kpexted to last for a continuous period of not



less than 12 mohs.” 42 U.S.C. § 1382()(3)(A). A physical or mental
Impairment is “an impairment that results from anatomical, physiological, or
psychological abnormalities which are demonstrable by raligiacceptable
clinical and laboratory diagnostiechniques.42 U.S.C. § 1382@)(3)(D).

Determination of disability under the Social Security Act requiregeastep
analysis

At the first step, the ALJ must determine whether the claimant is
currenty engaged in substantial gainfadtivity. [20 C.F.R.]8
416.920(a)(4)), (b). At the second step, the ALJ must determine
whether the impairment or combination of impairments for which the
claimant allegedly suffers is “severéd. §416.920(a)(4)(ii), (c). At

the third step, the ALJ must decide whether the claimant's severe
impairments meet or medically equal a listegpairment.ld. §
416.920(a)(4)(iii) (d). Where ...the ALJ finds that the claimant's
severe impairments do not meet or equal a listed impairment, the ALJ
must then diermine, at step four, whethghehas the residual
functionalcapacity (“RFC”) to perform [higpast relevant work.

Id. §416920(@)(4)(iv), (e)-(f).“[RFC] is an assessment of a
claimants remaining ability to do work despitied]

impairments. Lewis v. Callahan]125 F.3d 1436, 1440 (11@ir.

1997) Finally, if the claimant cannot perforherpast relevant work,
the ALJ must then determine, at step five, whether the claisnBRRC
permitsherto perform othework that exists in the national
economy20 C.F.R. 816920@)(4(v), (9).

Adams v. Comm’iSoc. Sec. Admirb86 F. App’x 531, 53811th Cir. 2014}’
Theclaimantbeas the burden of proving that hedisabled within the meaning of

the Social Security ActMoore v. Barnhart405 F.3d 1208, 1211 (11th Cir. 2005).

3 Unpublished opinions of the Eleventh Circuit Court of Appeals are not considered binding
precedent; however, they may be cited as peiga authority. 11th Cir. R. 36-2.
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The regulationSplace a very heavy burden on the claimant to demonstrate both a
gualifying disability and an inability to perform past relevant workl
V. FINDINGS OF THE ALJ

Black was born in 1972 and has an 8th grade education. (R. 34,H&0
haspast relevant work experience as a commercial cleaner, kitchen helper, auto
mechanic, and chauffer. (R. &&B).

On January 3, 2013, Black filed his current cléamSSI, alleging onset of
disability due to depression, bipolar disorder, high cholesterol, short term memory
problems, and chronic obstructive pulmonary disease (“COP({R)64, 149).
Following a hearingthe ALJ found thaBlack has the following seere
impairmentsCOPD with a history of tobacco abuse, bipolar disorder, anxiety
disorder, and personality disorder. (R).2Ble also found that Blaattid not have
an impairment or combination of impairments that met or medically equaled the
severity of one of the listed impairments in 20 C.FiR494, subpt. P, app. 1. (R.
24). The ALJdetermined that Black®snpairments could reasonably be expected
to causesome ofis alleged symptoms, but thllack’s statements concerning the
intensity, persistence, and limiting effectshaf symptoms were not entirely

credible. (R33).

*In 2008, Black filed a similar claim for disability insurance benefits (“IDIBlleging a
disability onset date of November 1, 2007. (R. 20, 66, 143) DHisclaim was denied by the
State Agency in 2009 and by an ALJ in 2010.)( His request for review by the Appeals
Council was denied in 2011d()



TheALJ found thatBlack had the residual functional capacity (“RFC”) to
perform light work with multiple restrictiongncluding (among other restrictions
being limited to the performance of repetitive and routine tasks; work requiring
little to no judgment and no more than simple wielated decisions; occasional
and casuahteraction with the general plity coworkers, and supervisors; and
work dealing primarily with things as opposed to peoffRe 32). Based on that
RFC finding and testimony from a vocational expert, the ALJ determined that
Black could not performany ofhis past relevant worKld.) However, based on
Black’'s age, education, work experience, and RFC, the ALJ found that jobs existed
in significant numbers in theational economy that Bladould perform, including
production asselbder, small products assembler, and packing line worker. (R. 34
35). Accordingly, the ALJ determined Black hadt beerunder a disality since
January 3, 2013. (R. 35

V. APPEALS COUNCIL DECISION

Black sought Appeals Council review of the ALJ's demisi(R. 16). Hs
counsel submitted thrdmiefs to the Appeals Counci|R. 21267). Thesecond
brief, dated November 12, 2015, was submitted {fméw and material evidence”
consisting of a Psychological EvaluatiohBlack performed by Dr. David Wilson
on August 13, 2015, andedicalrecords fom CED Mental HealtiCenterdated

August 4 through August 19, 2014. (R. 248).



The Appeals Council denied Black’s request for review. (R). 1In its
written denial, the Appeals Council stateffi/]e considered the reasons you
disagreawith [the ALJ’s] decision and the additional evidence listed on the
enclosed Order of Appeals Council. We found that this information does not
provide a basis for changing the [ALJ’s] decisiofR. 2). The threébriefs
submitted by Black’s counsel are listed as exhibits on the Ap@eaiscil’s order
and arepart of the administrative record. (R.ZA.267). Dr. Wilson's
Psychological Evaluation of Bla@ndthe new CEDrecords however, g not
listed on the order andenot included in the record.

VI. DISCUSSION

Black argues five grounds of error: (1) thepeals Council refused to
consider Dr. Wilson’s Psychological Evaluation because it was dated after the date
of the ALJ’s decision; (2) the ALJ failed to give proper weight to the opirfion o
Dr. Richard Grant, a treating psychiatrist; (3) the ALJ sulistitthis own opinion
for that of Dr. Robert Storjohann, an examining psychologist; (4) the ALJ failed to
state adequate reasons for finding him not credible; and (5) the ALJ failed to assess
the intensity and persistence of his symptoms pursuant to Social Security Ruling
(SSR) 163p. (Doc. 10). Separately, Black has moved for a remand of the case
pursuant to 42 U.S.C. § 405(g) to require the Appeals Caioncidnsider the

submissions it omitted from tlegministrative record, specificallr. Wilson’s



Psychological Evaluation and the records from CED Mental Hegfroc. 14).
Each argument will be addressed below.
A. Dr. Wilson’s Psychological Evaluation

Black argues that the Appeals Council refused to consider Dr. Wilson’s
Psychological Evaluation because it was dated after the date of the ALJ’s decision
He contendshat this “new evidence” establishes his eligibility for benefits under
Listing 12.05C° (Doc. 10 at 2433). The Commissioner responds that the Appeals
Council did consider Dr. Wilsds Psychological Evaluation and thaven with
this new evidence, Black has not established his eligibility for benefits under
Listing 12.05C(Doc. 13 at 714). The court agrees with the Commissioner.

Dr. Wilson conducted higsychological evaluation dlack on August 13,
2015, five months after the ALJ issued his decisipioc. 141). In addition to
meeting with Black, Dr. Wilson reviewed a number of Black’s medical records,
including a Mental Health Source Statement prepared by Dr. Richard Grant on
November 17, 2014, CERecords from December 20, 2007 through June 24,
2014; a Consultative Examination performed by Dr. Jack Bentley on January 17,
2008;Quiality of Life records from April 22, 2008 through J@$, 2013; a

Consultative Examination performed by Dr. Robert Storjohann on July 28, 2010;

® Black attached copiesf Dr. Wilson’s Psychological Evaluation and the CED Mental Health
recordsto his motion to remand. (Docs. 148114-2).

® Although Black asserthat Dr. Wilson’s Psychological Evaluation establishes his eligibility
for benefits under Listing 12.05D as well, he offers no argument in support of that assertion.
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and a Consultative Examination performed by Dr. June Nichols on #pr2013.
(Doc. 141 at 1). Of particular significance here, Dr. Wilson tested Black’s
intelligence using the Wechsler Adult Intelligence Scale test (the WAILS
Black received a full scale IQ score of, ¥hich placed him “in the low end of the
Borderline Range of Intellectual Functioningld.(at 5). Dr. Wilson noted that
Black “had deficitan all areas, but ... had extremely deficient Working Memory
and severely deficient Processing Spedd.) (emphasis omitted).

As noted Black's counsekubmitted acopy of Dr. Wilsons Psychological
Evaluationalong with her second briéd the Appeals Counci(SeeR. 243.
Whena claimant presents evidence after the ALJ’s decisioilack has done
here the Appeals Council must consider the evidence if it is “new, material, and
chronologically relevant.Beavers v. Soc. Sec. AdnAl F. App’x 818, 821
(11th Cir. 2015) (citing 20 C.F.R. § 404.970(b)). The new evidence must not be
cumulative of other evidence in the recddd. The Appeals Council must grant
the claimant’s petition for review if the ALJ’s “action, findings, or cosan is
contrary to the weight of the evidence,” including the new evidéngeam v.
Comm’r of Soc. Sec. Admid96 F.3d 1253, 1261 (11th Cir. 2007) (quotation

marks omitted).



As Black has accurately obserydiie Appeals Council omitted Dr.
Wilson’s Psychological Evaluation from the administrative recoRlelying on
Washington v. Soc. Sec. AdmB06 F.3d 1317 (11th Cir. 201Black contends
that the Appeals Counairred when itrefusedto review” Dr. Wilson’s evaluation
“solely because it was dated after the ALJ decigidhout considering whether
the evaluation was chronologically relevant.” (Doc. 10 at Black’s reliance on
Washingtons misplaced. IWashingtonthe Eleventh Circuitletermined that
new evidencea claimant submittetb the Appeals Councitas“chronologically
relevant” even thougthe ezidence was based on a psychologesaminationof
the claimant that waserformed several months after the ALJ’s decisidnat
1322. The Eleventh Circuibeld that the Appeals Council erred whereitised to
consider thisiew, chronologically relevargvidenceld. at 1323.

Here,in contrast, the Appeals Council did not refuse to consider Dr.
Wilson’s Psychological EvaluatiomAlthoughthe Appeals Council omittethe
evaluationfrom the administrative record, the Appeals Couddallinclude the
brief that was submitted with the evaluati¢R.5, 24865). The brief contains
two extensive summaried Dr. Wilson’s Psychological Evaluation, both of which

trackthe findings and apionsexpressedtby Dr. Wilsonin the evaluation

" The Commissioner has not provided any explanation for why theatican was omitted from
the record.
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including Black’s 1Q score¥(CompareR. 24850 & 26264 with Doc. 141).

Black has not identified anyaterialinformation from Dr. Wilson’s Psychological
Evaluationthatwas omitted from his counsesummarie®f that evidence
Moreover, contraryd Black’s assertion heréhere is no statement or other
indication in the Appeals Coundaldenial of reviewhatthe Appeals Councivas
“refusing to consider Dr. Wilson’s Psychologicav&uation becausiéwas dated
after the ALJ’s decision.

In short, the court is satisfied that the Appeals Council did consider Dr.
Wilson’s Psychological Evaluation of Black, notwithstanding that it omitted the
evaluation from the administrative recorthe Appeals Courilcstated that it
“considered” the briefs submitted by Black’s counsel but the information “[did] not
provide a basis for changing the [ALJ’s] decision.” (R. 2). The Appeals Council
was not required to pvide any further explanation of its reasons farydleg
review. See Mitchell v. Comm’r, Soc. Sec. Admii7l F.3d 780, 7885 (11th
Cir. 2014). Because the Appeals Council included and considered Black’s
counsel’s brief summarizing Dr. Wilson’s Psychological Evaluation, any failure to
include the evaluation in the administrative record was harmless error.

That doesiot end the analysis, howevallhen a claimant presents new

evidence to thé&ppeals Council but the Appeals Codraznies reviewa

8 The brief also contains summaries of the additional CED records submitBéadiis counsel.
(SeeR. 250-51, 262).
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reviewing court must consider whether the new evoe “renders the denial of
benefits erroneouslhgram 496 F.3d at 1262Here, Black argues that the denial
of benefitswas erroneous becausis new evidence from Dr. Wils@stablishes
his eligibility for benefits under Listing 12.05C (intellectual disabilityheTALJ
determined that “[t]he severity of [Black’s] mental impairments, considered alone
and in combination, do not meet or medically equal the criteria of listings 12.04
[affective disorders], 12.06 [anxietglated disorders], anl2.08[personality
disorders]; but the ALJdid not mention or discuss Listing 12.05Chis decision
(R. 24).

Listing 12.05provides

12.05Intellectual Disability: Intellectual disability refers to

significantly subaverage intellectual functioning with deficits in

adaptive functioning initially manifested during the developmental

period; i.e., the evidence demonstrates or supports onset of the

impairment before age 22.

The required level of severity for this disorder is met when the

requirements in A, B, C, or D are satisfied.

C. A valid verbal, performance, or full scale IQ of 60 through 70 and
a physical or mental impairment imposing an additional and
significant workrelated limitation or function].]

12



20 C.F.R. pt. 404, subpt. P, app§1,2.05? The introductiorto the mental
disorders listingexplains that

[t]he structure of the listing for intellectual disability (12.05) is

different from that of the other mental disorders listings. Listing

12.05 contains an introductory paragraph with the diagnostic

description for intellectual disability. It also comtaifour sets of

criteria (paragraphs A through D). If your impairment satisfies the

diagnostic description in the introductory paragraph and any one of

the four sets of criteria, we [the Social Security Administration] will

find that your impairment meetise listing.
Id. at 8 12.00A. Accordingly‘[tjo qualify under Listing 12.05, [a claimant] must
first meet the diagnostic criteria in 12.05’s introductory paragraph: he ‘must at
least (1) have significantly subaverage general intellectual functio@nbaye
deficits in adaptive behavior; and (3) have manifested deficits in adaptive behavior
before age 2Z2. O’'Neal v. Comm’r of Soc. Se614 F. App’x 456, 459 (11th Cir.
2015) (quotingCrayton v. Callahan120 F.3d 1217, 1219 (11t h Cir. 1997))the
claimant satisfies the diagnostic criteria in the introductory paragraph, he must then
meet “the specific severity requirements in one of the subparagraphs, A through
D.” Id. at 459.

In his decision, the ALAbsenred that there were “no IQ scores in the

record” and that there was “no evidence of intelligence testing.” (R.[23).

% Listing 12.05 was amended effective January 17, 2017, but the amendment applies only to
decisions issued on or after the effective daee Rudolph v. Comm’r, Soc. Sec. Adm09 F.
App’x 930, 932 (11th Cir. 2017) (*Although Listing 12.05 has been aexsthce the ALJ

issued his decision, we apply Listing 12.05C as it read on the date of the AL3isml&ki
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Wilson's Psychological Evaluatioof Black provides this missing evidencés
noted above, Dr. Wilsogave Black a WAISV test and reported that Black
obtained a full scale 1Q score d.7With this new evidencd3lack has satisfied
thecriteria of paragraph C of Listing 12.05. Black shswn that he hg4) a
valid full scale 1Q score of 70 and (@hysical and mental impairments ioging
additional and significant workelated limitations—namely,COPD, bipolar
disorder, anxiety disorder, and personaliisorder® (R. 22).

However, to be eligible for benefits under Listing 12.05C, Black must also
satisfy the diagnostic description in Listing 12.05’s introductory paragraph.
Specifically, Black must have “deficits in adaptive functioningjlie
Commissioner argues that “the ALJ['s] discussion of the evidence demonstrates
that [Black] did not have ‘deficits in adaptive behavior’ necessary to satisfy the
diagnostic criteria in the 12.05 introductory paragraph,” and the court agrees. (Doc.
13 at 13).As the ALJ noted, Black completed a function report in connection with
his application for supplemental security income. (R. 24,7154 He reported that
he had no problems with personal care; he did not need any special reminders to
take care of his personal needs and grooming; he was able to prepare sandwiches

and do some household chores; he was able to go outside on his own and did so

19The ALJ expressly found that these “severe” impairments “significéintlt [Black’s] ability
to perform basic work activities.” (R. 22).
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three to four times a week; he was able to drive; he was able to grocery shop; and
he was able to pay bills and count change, although his girlfriend handled the
checkbook. (R. 1657). Black’s girlfriend completed a thirgharty function report
thatwas camsistent with Black’sunction report. (R. 18@7). The court also notes
that Black drove himself to his appointment with Dr. Wilson and told Dr. Wilson
that even though he did not have a driver’s license, he made sure he had insurance.
(Doc. 141 at 4). He also told Dr. Wilson that his daily activitiseluded taking
his oldestchild to schoobnd doingchores around the houséd.(at 5). Simply
put, substantial evidence supports a finding that Black does not have the deficits in
adaptive functioningieeded to satisfy the diagnostic criteria of Listing 12.05 for
intellectual disability notwithstanding the ALJ’s failure to address that listing
directly. In other words, even with the new evidence fidmWilsonthat Black
has an 1Q of 70, substantial evidence supports a finding that Black does not meet
Listing 12.05C which is consistent with the ALJ’s determination that Black did
not meet any of the listingPr. Wilson’s Psychological Evaluation of Black does
notrender the ALX decisio erroneous.
B. Dr. Grant's Opinion

Black next argues that the ALJ failed to accord proper weight to the opinion

of Dr. Richard Grant, who Black identifies as a “treating psychiatrist.” (Doc. 10 at
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34-39). The Commissioner responds that the ALJ stated “good cause” for the
weight he assigned to Dr. Grant’s opinion. (Doc. 1B4at7).

In assessing the weight to be given an acceptable medical source such as a
physician an ALJ is to consider a variety factors, including whether the
physician examined the individual, whether the physician treated the individual,
the evidence the physician presents to support his or her opinion, whether the
physician’s opinion is consistent with the record as a wholethenphysician’s
specialty. See20 C.F.R. § 416.927(c)An opinion from a treating medical source
Is generally given more weight than an opinion based on a grgfaination of
the claimant, suchs a consultative examinatiaand an ALJ must give good
reasons for discounting a treating physician’s opiniee20 C.F.R. §
416.927(c)(2)Winschel v. Comm’r of Soc. Se@31 F.8 1176, 1179 (11th Cir.
2011). “A treating physician’s report may be discounted when it is not
accompanied by objective medical evidence or is wholly conclusGrawford v.
Comm’r of Soc. Sec363 F.3d 1155, 1159 (11th Cir. 2004) (citation and internal
guotation marks omitted$eePhillips v. Barnhart 357 F.3d 1232, 12401 (11th
Cir. 2004);Edwards v. Sullivaj©37 F.2d 580, 583 (11th Cir. 1991).

Here,Dr. Grant completed a “Mental Health Source Statement” on Black on
November 17, 2014. (R. 454). Dr. Grant opined that Black amudiérstand,

remember, and carry out very short and simple instructions. He further opined that

16



Black could not maintain attention, concentration, or pace for periods of at least
two hours; could not perform activities within a schedule, maintain regular
attendance, and be punctual within customary tolerances; could not sustain an
ordinary routine without special supervision; could not accept instructions and
respond appropriately to criticism from supervisors; and could not maintain
socially acceptable behavior and adhere to basic standards of neatness and
cleanliness. He identified “lethargy” as a side effect of Black’s medicatiahs. (
The ALJ gave Dr. Grant's opinion “little to no weight” and explained his
reasons for doing so. He obsedvthat Dr. Grant’s Mental Health Source
Statement was submitted “with no supporting documentation or narrative or even
an indication of Dr. Grant’s relationship” to BlagR. 26). With regard to the
latter observation, the ALJ noted tlathoughDr. Grant appeared to be the
Medical Director at CEDMental Health Center and one of Black’s treating
psychiatristshis name could be fourah just “a single document from CED in the
record, a February 13, 2014 Physician’s Evaluatiorld. (citing R. 451)). The
ALJ further noted thaBlack’s individual therapy sessions at CED “appear[ed] to
have been with therapy workers” and that “many of the treatmentfnote<ED

[were] unsigned.”If. (citing R. 28090, 32026, 37191, 41753)). Consequently,

1 As previously noted, Black submitted additional CED records to the Appeals Courndihafte

ALJ issued his decision. Those records include a Physician’s Evaluation dguest A8, 2014,

signed by Dr. Grant. (R. 250-51, 262; Doc. 14-2 at 3). Dr. Grant’s name does not appear on any
other CED records.
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“the nature and extent” of Dr. Grant’s “treating relationship” with Black was not
clear, nor was it clear “how many times Dr. Grant personally evaluated” Black.
(1d.); see20 C.F.R. § 416.927(a)(2)T reating source means your oacceptable
medical source ..who has, or has had, an ongoing treatment relationship with

you. Generally, we will consider that you have an ongoing treatment relationship

with an acceptable medical source when the medical evidence establishes that you

see, or have seen, the sourcéwitfrequency consistent with accepted medical
practice for the type of treatment and/or evaluation required for your medical
condition(s).”).

The ALJ also statethat Dr. Grant’s opinions, as expressed in his Mental
Health Source Statement, were “not consistent with or supported by the CED
record as a whole,” which reflected “primarily moderate symptoms and
limitations.” (Id. (again citing R. 28®0, 32026, 37191, 41753)). Black
disputeghis statement ancites tovarious CED records diagnosing himth
bipolar disorder, antisocial personality disorgemic disorderand postraumatic
stress disordgf'PTSD”) and noting his complaints of mood swingspression,
“hearing voices,” and panic attackBoc. 10 at 3&37). Black fails to show,
however, how any of the cit€CED records reflect more than moderate symptoms
and limitations andhefails to address his “poor history” of medication and

treatmentompliance, which is documented throughout the CED recd@dsR(
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320, 326, 37, 427, 434, 435, 452). Even Dr. GrantedBlack’s “gross
negligence” regarding his lab work. (Doc-24t 3).

Moreover, b the extent Black points to his diagnosesipblar disorder,
antisocial personality disordgyanic disorderand PTSD, those diagnoses are
consistent wittand reflected inhe ALJ’s finding that Black suffers frothe
severe impairments of bipolar disorder, anxiety disorder, and personality disorde
(R. 22). The ALJ stated that he considered “all credible symptoms of depression
and dysthymia under [Black’s] bipolar disorder”; “all credible evidence of PTSD,
panic disorder without agoraphobia, and social phobia disorder Bidek’s]
anxiety disorder”; and “all credible evidence of paranoid or antisocial behavior
under [Black’s] personality disordér(R. 23). The ALJ also stated that he
considered all fothe opinion evidenee-including Dr. Grant’s opinions-in the
context ofthe record as a whole and “more than fully accounted for [Black’s]
mental health symptoms in the ... residual function capacity assessment.” (R. 32).
Indeed, the ALJ limited Blacto repditive work requiring little to no judgment
and no more than simpleork-related decisions; occasional and casual interaction
with the general public, coworkers, and supervisors; and work dealing primarily
with things as opposed to peopfel.) He also found that any changes to Black’s

workplace should be infrequent and gradually introdudédd. (
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Lastly, the court notes that Dr. Grant’s Mental Health Source Statement, in
addition to providing no narrative or supporting documentation, is not fully
consistent with his own (limited) records. Dr. Grant opined in his Mental Health
Source Statement that Black could not maintain socially appropriate behavior and
adhere to basic standards of neatness and cleanliness, yet he assessed Black’s
behavior as “appropriate” on the two documented occasions when he evaluated
Black. (R.451; Doc. 142 at 3). Dr. Grant also opined that Black could not
maintain attention, concentration, or pace for at least two hours, but when he
evaluated Black on August 19, 2014, he found Black’s attention/concentration to
be “adequate.” (Doc. 12 at 3). And he assessed Black’s risk as “ltowath times
he saw Black. (R451; Doc. 14 at 3).

Premised on theofegoing analysijghe court finds that the ALJ provided
good reasons for discounting Dr. Grant’s opinions, regardieskether Dr.Grant
Is or is nota treating medical source with respect to BlaSkibstantial evidence
supports the ALJ’s determination to give Dr. Grant’s opinions little to no weight.
C. Dr. Storjohann’s Consultative Psychological Examination

Black next argues that the ALJ erred in “substituting his own opinion” for
the opinion of Dr. Storjohann, an examining psychologist. (Doc. 10 at 39). The
Commissioner responds that the ALJ properly weighed and considered Dr.

Storjohann’s opinion. (Doc. 13 at 17).
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Dr. Storjohann examined Black on July 28, 2010, at the request of his then
counsel. (R. 3689). Dr. Storjohann diagnosed Black with bipolar Il disorder,
depressed; generalized anxiety disorder; social phobia, generalized; attention
deficit/hyperactivity disorder, in partial remission; paranoid personality disorder;
antisocial personality disorder; and personality disorder, not otherwise specified.
(R. 366). He estimated Black’s level of intellectual functioning to fall in the
borderline rangand assigneBlack a Global Assessment of Functioning (GAF)
score of 42(Id.) Heopined that Black appeared to hdwearked deficits in his
ability to understand, carry out, and remember instructions in a work Settidg
“marked to extreme deficits in his ability to respond appropriately to supervision,
coworkers, and work pressures in a work setti(ig.)

The ALJ provided a thorough discussion of Dr. Storjohann’s evaluation of
Black and determined that Dr. Storjohann’s opinion was entitled to “limited
weight.” (R. 2729). The ALJ stated

... [Dr. Storjohann’s] opinion with respect to the claimant’s

intellectual functioning is not consistent with or supported by the

record as a whole. Furthermore, the claimant acknowledged that his

symptoms improved with medittan and that he had not been in

compliance with his medication for nearly a year at the time of the

evaluation. Moreover, Dr. Storjohann’s opinion that the claimant has

marked to extreme limitations is not consistent with or supported by

the record as a whole, including the claimant’s treatment record from
CED.

21



(R. 28). With respect to Dr. Storjohann’s assignment of a GAF score of 42 to
Black, the ALJ explained that

a GAF needs supporting evidence to be given much weight. The GAF

Is only a snapshot opinion about the level of functioning. Unless the

clinician clearly explains the reasons behind the GAF, and the period

to which the rating applies, it does not providelable longitudinal

picture of the claimant’s mental functioning for a disability analysis.

For these reasons, a GAF score is ... never dispositive of impairment

severity. In this case, Dr. Storjohann’s GAF score of 42 is not

consistent with other evidence, and Dr. Storjohann had no treating

relationship with the claimant.

(R. 29). The ALJ also noted that Dr. Storjohann’s report was also considered by
the administrative law judge who denied Black’s earlier claim for DIB, and that
she gave the report only “partial weight” for reasons similar to the ALJ’s reasons
here. (d.)

Although Black argues that the ALJ substituted his opinion for Dr.
Storjohanns opinion, he did notThe ALJ assessed Black’s RFC, which was his
responsibiliy. See20 C.F.R. 88 416.927(d)(2), 416.946(c); SSFSB6Robinson
v. Astrue 365 F. App’x 993, 999 (11th Cir. 2010). An ALJ does not assume the
role of a doctor in assessing a claimant’'s RFC, and an ALJ is not required to base
his or her RFC finding on a doctor’s opinioGee Castle v. Colvj®57 F. App’x
849, 85354 (11th Cir. 2014) (“the pertinent regulations state that the ALJ has the

responsibility for determining a claimant’'s RFCQreen v. Soc. Sec. Admig23

F. App’x 915, 923 (11th Cir. 2007) (“Although a claimant may provide a statement
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containing a physician’s opinion of her remaining capabilities, the ALJ will
evaluate such a statement in light of the other evidence presented and the ultimate
determination of disability is reserved for the ALJ.”).

Moreover,Dr. Storjohanrwas not one of Black’sreating physicianand his
opinionwas “not entitled to great weight.Crawford, 363 F.3d at 1160Dr.
Storjohanrsaw Blaclkjustone time twentynine months before Black’s alleged
onset date of January 3, 2013.

The court does nothatalthough the ALJ found that Dr. Storjohaan’
opinion onBlack’s intellectual functioning was not consistent with or supported by
the record, the WAISV test administered by Dr. Wilson in August 2015 (after the
ALJ issued his decision) revealed that Black &ddll scale IQof 70, which is
consistent with Dr. Storjoharmestimatehat Black’s level of intellectual
functioning fell in the borderline rang@R. 366;Doc. 141 at 5). In all other
respects, however, the ALJ’s stated reasons for giving Dr. Storjol@minisrs
limited weightare consistent with the record. The record reflectsBiaak
informed Dr. Storjohann that he experienced fewer mood swings and was less
angry, less suspicious, and less depreageh taking his psychotropic
mediations, but he hableen off his medicatiorfer nearly a year at the time of his
evaluation. (R. 363364). The record further reflects thBtack’'s GAF scores at

CED, where Blackeceived his mental health treatment, ranged from 50 to 60,
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higher than the GAF score of 48signed by Dr. Storjohari(R. 288, 322, 324,
386, 391, 417, 420, 423, 424, 427, 442, 449, 4B3 the CED treatment records
do not reflect the “marked to extreme” limitations assessed by Dr. Storjohann;
indeed the most recent CED record that was before the ALJ, dated June 24, 2014,
noted that Black had been doing “pretty good” and had been “working some.” (R.
453). The additional treatment note Black submitted to the Appeals Council, dated
August 8, 2014, similarly noted that Black was feeling “goaad had been
managing his anger “OK.” (Doc. 12 at 2).

In sum, the ALJ stated good cause for assigning Dr. Storjohann’s opinion
limited weight. Substantial evidence supports the ALJ’s decision.
D. Black’s Credibility

Black also argues that the ALJ failed to state adequate reasons for finding
him not credible(Doc. 10 at 4317). The Commissioner responds that substantial

evidence supports the ALJ’s determination that Black’s statements concerning the

12 The court notes th&jt] he Commissioner [has] ... declined to endorse the GAF scale for use in
the Social Security and SSI disability programs, and ... [has] indicated that¢afds have no
direct correlation to the severity requirements of the mental disorders Iistsd v.

Barnhart 133 F. App’x 684, 692 n.5 (11th Cir. 2005) (internal quotations omitted) (citing 60
Fed. Reg. 50746, 50764—65 (Aug. 21, 2000)). While a GAF score distills an individual's
symptoms and functioning to a single number, an ALJ assessing a claimabtrauE consider
the claimant’s “functional limitations or restrictions and assess ... [his]-vabakked abilities on
a function by function basis.”Freeman v. Barnhay220 F. App’x 957, 959 (11th Cir. 2007)
(quoting SSR 96-8p, 1996 WL 374184). The court also notes that the latest edition of the
Manual of Mental Disorders has abandoned the GAF scale because of “its coneegtaél |
clarity ... and questionable psychometrics in routine practice.” Diagnostic atnsti€&l Manual
of Mental Diorders 16 (5th ed. 2013).
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intensity, persistence, and limiting effects of his symptaenot entirely
credible.(Doc. 13at 2124).

As noted previously, Black, the claimahgars the burden of proving that he
Is disabled within the meaning of the Social Security S8et Moore405 F.3d at
1211;Doughty v. Apfel245 F.3d 1274, 1278 (11th C2001). Specifically, Black
has the burden to provide relevant medical and other evidence he believes will
prove his alleged disability resulting from his physical or mental impairm&ds.
20 C.F.R8416.912(a)b). In analyzing the evidence, the focus is on how an
Impairment affects a claimantability to work, and not on the impairment itself.
See20 C.F.R. #416.945(a)McCruter v. Bowen791 F.2d 1544, 1547 (11th Cir.
1986) (severity of impairments must be measured in terms of their effect on the
ability to work, not from purely medical standards of bodily perfection or
normality).

When evaluating a claimant’s statements regarding the intensity, persistence,
or limiting effects of his symptoms, the ALJ considers all the evidemdgective
and subjective See20 C.F.R. 8§ 416.929(c)(2). The ALJ may consider the nature
of a claimant’'s symptoms, the effectiveness of medication, a claimant’s method of
treatment, a claimant’s activities, measwmasaimant takes to relieve symptoms,
and any conflicts between a claimant’s statements and the rest of the evifleace.

20 C.F.R. § 416.929(c)(3), (4).
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To establish a disability based on subjective testimony of pain and other
symptoms, a claimant must establish “(1) evidence of an underlying medical
condition; and (2) either (a) objective medical evidence confirming thexisewf
the alleged pain; or Jldhat the objectively determined medical condition can
reasonably be expected to give rise to the claimed palilsbn 284 F.3d at 12
If the ALJ discredits a claimant’s subjective testimony regarding pain, the ALJ
must articulate “explicit and adequate reasons for doing&o:TT]he ALJ need
not cite to ‘particular phrases or formulations’ to support the credibility
determination, ... [but] must do more than merely reject the claimant’s testimony,
such that the decision provides a reviewing court a basis to conclude thatithe AL
considered the claimant’s medical condition as a whdigenes v. Comm’r of
Soc. Se¢687 F. App’'x 842, 849 (1&tCir. 2017) (quotindyer v. Barnhart 395
F.3d 1206, 1210 (11th Cir. 2005) (quotasamitted)).“A clearly articulated
credibility finding with substantial supporting evidence in the record will not be
disturbed by a reviewing courtFoote v. Chater67 F.3d 1553, 1562 (11th Cir.
1995)(citation omitted).“The question is not . . . whether the ALJ could have
rea®nably credited [the claimant’s] testimony, but whether the ALJ was clearly
wrong to discredit it.”"Werner v. Comm’r of Soc. Se421 F. App’x 935, 939

(11th Cir. 2011).
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Here, the ALJ explaineldis reasons for finding Black’s testimony to be not
entirely credible:

A careful review of the record as a whole reveals numerous
inconsistencies related to the claimant’s statements about his mental
health symptoms and limitations as well as a history of
noncompliance with psychotropic medications that have helped
control those symptoms. Indeed, it appears that the claimant was not
in compliance with his mental health treatment regimen at the time he
was evaluated by both Dr. Storjohann and Dr. Nichblis. hearing
testimony was vague and unpersuasive. The best longituelgaat]

of the claimant’s mental health symptoms and treatment in the record
is from CED, despite the claimantisn-compliance and the

significant gaps in his treatment. This evidemdicates moderate
symptoms and limitations.

With respect to the claimant’s COPD, the record reflects very routine
and conservative treatment, with the claimant continuing to smoke at
least 1 1/2 packs of cigarettes per day per his hearing testimony.
most, he has had some intermittent exacerbations. He offered no
specific hearing testimony as to how his COPD affects his ability to
work, and the written submissions do not reflect any significant
breathing related limitations. ...

Thus, after carefutonsideration of the evidence, | find that the
claimant’s medically determinable impairments could reasonably be
expected to cause some of the alleged symptoms; however, the
claimant’s statements concerning the intensity, persistence, and
limiting effectsof these symptoms are not entirely credible for the
reasons explained in this decision.

... The claimant’s inconsistent statements, medicalemmpliance,
and vague and unpersuasive hearing testimony undermine his
credibility and strongly suggest that Ihas exaggerated his symptoms
and limitations for disability purposes. The claimant’s alleged
inability to perform all gainful activity simply is not corroborated by
the evidence in the record considered as a whole.
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(R. 33) (record citations omittedlsewhere in his decision the ALJ provided a
more detailed discussion of Black’s “vague and unpersuasagéimony, noting
that Black testified that he “sleeps excessively, including three to five hours
between 8:00 a.m. and 5:00 p.m.,” but also testified that he “stays awake for one to
two days at a time and estimated that he does not sleep for 14 days per month.” (R.
25;seeR. 54, 57). The ALJ also noted Black’s admission that his medication
helps with his symptoms. (R. 28eeR. 55).

Based on thabove, hecourt finds that the ALJ articulated “explicit and
adequate reasons” for discrediting Blackidjective testimongegarding the
intensity, persistence, and limiting effects of his symptoitee ALJ’S
determination that Black’s testimony was not entirely credible is supported by
substantial evidence.
E. Social Security Ruling 163p

Lastly, Black argues that the case should be remanded because the ALJ
failed to assess the intensity and persistence of his symptoms pursuantlié- SSR
3p, which beame effectiveMarch 28, 2016more than one year after the ALJ
issued his decision. (Doc. 10 at-88). Black asserts that SSR-3f has
retroactive application, but thddwenth Circuit has held otherwise. Hiargress v.
Soc. SecAdmin, Comm’r874 F.3d 1284, 1290 (11th Cir. 2017), the Eleventh

Circuit held that SSR 18p applies prospectively and does not provide a basis for
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remand in prior matters. Accordingly, SSR3iGdoes not provide a basis for
remand here.
F.  Motion to Remand

As noted, Black has filed a separate motion to remand the case pursuant to
42 U.S.C. § 405(g) to require the Appeals Council to consider the submissions it
omitted from the administrative record, specifically Dr. Wilson’s Psychological
Evaluation andhe additionatecords from CED Mental Healtbenter (Doc. 14).
For the reasons discussed in Section A above, the court is satisfidtetAapeals
Counciladequately considered Black’'s new evidence, which was summarized in
his counsel’s brief to the Appeals Council. (R. 2, 5,-888 Black’s motion to
remand is due to be denied.

VIlI. CONCLUSION

For the reasons set fordbhove, theindersigned concludes that the decision
of the Commissioner is due to be affirmeaaetl that Black’s motion to remand is
due to be deniedAn appropriate aer will be entered separately.

DONE, this the5Sth dayof April, 2018

Tk £.CH

JOHN E. OTT
Chief United States Magistrate Judge
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