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]
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]
V. ] CASE NO.:
] 4:16cv-2027K0OB
DESIGN BUILD CONCEPTS, INC ., et ]
al., ]
]
Defendants. ]

MEMORANDUM OPINION

Rain drops kept falling on their heads...or at least leaking through the roafgsednd
walls of the building that the Defendant’s predecessor designed and construcisldbgeta
Teachers Credit Uniopatiently endured ten years of water torture keeforally seeking legal
relief from its soggy dilemma. Ten years of rain showeekinginto ATCU’s building, with
every dop serving as a reminder to ATQthe Defendantsilleged failure to mop up the
situation.Now, the mop has been handedrte cart, albeit a little too late.

Before the court i®esign Build/IBT LLC's(“IBT”) Motion for Summary Judgmefdoc.
78); Plaintiff Alabama Teachers Credit Union’s Motion to Strike IBT’s motion fonisiary
judgment (doc. 83); ATCU’s Motion to Strike IBT’s Reply in Support of Summary Judgme
(doc. 97); and ATCU'’s Motioifor Leave to File a thirdmendedComplaint (doc. 82).

ATCU and IBT submitted a “Joint Proposed Plan for Initial Limited DiscgVierthis
case ordune 20, 2017, which the court adopted on June 26, @DAGs. 56, 57). As agreed in the

joint plan, the court’s orddimited discovery to issues related to IBT’s affirmative defenses and an
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asset purchase agreement between IBT and Design Build ConceptéfteciBT filed its
motion for stmmary judgment oseptember 15, 2017, ATCU filedotions to strike IBT's
motionfor summary judgmerand IBT’s reply brief in support of summary judgmemguingthat
IBT’s briefingsexceededhe limited scope of discovery. (Docs. 83, I¥)CU’s motion for leave
to file a third amended complaint arises fromaitegeddiscovery of evidencthatIBT
fraudulently suppressed material information regarding design flaws in ATiidding. The
motion seeks to add a ninth count of fraudulent suppression.

As explained below, the court will DENY ATCU’s motion to strike IBT’s motion for
summary judgmen(idoc. 83); DENYits motion to strike IBT’s reply brigidoc. 97); DENY
ATCU’s motion to file a third amended complaint (doc. 82), and@RIANT summay judgment
in favor of IBT on all counts.

l. FACTUAL BACKGROUND

The Construction and Completion of the Building

On April 17, 2003, PlaintifAlabama Teachers Credit UniamdDesignBuild Concepts,
Inc. (a Georga corporation) entered intoRrogram Services Agreemdnt DBC to design and
construct a building for ATCU in Gadsden, Alabama. (Doc. B042e agreement contained two
warranties thatdgan to run the date on which the buildinertificate of Substantial
Completion”was issued

More specifically, he oneyear warranty provided that “all materials and component parts
used in the construction of the [building] will be free from defects under normal usersite s

and all workmanship will be withiroterances normally accepted in the industry. If a defect

! This court granted Design Build Concepts, Inc.’s motion to dismis3atober 18, 2017, finding the statute of
limitations had run on ATCU'’s claims, and IBT’s crossclaiagainst the dissolved Georgiarporation. (Doc. 90).
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occurs, DBC . . . will repair, replace or pay the Owner the reasonable cegabiitg or replacing
the defective item(s).The fouryear warranty praded that “DBC will correct orepair any Majo
Structural Defects in the [building],” meaning “those defects in the materialsr&@manship that
reduce the stability, safety, or structural integrity of the [buildintjwecceptable standards or
restrict the normal intended use df@l a part othe [building].” (d. at 3).

ATCU moved into the building in January 2006, and the Certificate of Substantial
Completion was issued on March 6, 2006. (Doe4BMHowever, items remaining to be completed
on the February 28, 2006, punch list included roof leaks and water intrusion damage. {®oc. 80

IBT's Purchase of DBC’s Assets

On July 31, 2007BT purchasedubstantially all of DBC’'sissets and assum&aime of its
liabilities pursuant to an asset purchase agreemartteal ATCU alleges wasde factomerger
(Doc. 25-1). On August 3, 2007, Jim Givan (DBC'’s president) and Mylle Mangum (CEO of IBT
Enterprisesyent a letter to Ron Swanall (president of ATCYannouncinghat DBC had “reached
an agreement to mergeith IBT Enterprises(Doc. 855 at 58).The letter assured Mr. Summerall
that the DBC team would continue to provide services to ATCU and would work with ATCU as in
the past.

Then, on April 25, 2008, Mr. Givan sent Mr. Summerall a second letter, advising him that
DBC had “merged capabilitiesiti IBT Enterprises, LLC,” had “transferred to Design Build
Concepts/IBT, LLC all its assets as of July 31, 2007, and [would] conduct business in that nam
going forward.” (Doc. 85 at 59)* The letter further stated that IBT would “remain the surviving
entity, continuing performance under your [Program Services] Agreenhast,’the letter

explained the Program Servic&greement “contemplatdthat ATCU’s] consent to the transfer

2 The court refers to “DesigBuild Concepts/IBT, LLC” as simply “IBT” throughout this Memoramad®pinion.
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of substantially all of DBC’s assets may be required, as such transtarthedAgreenra may
constitute an assignmehir. Summeall signedthe letter, DBC'officers and employees
continued working for IBT aftetheasset purchase in the same capacities as bi#dreontinued
using the “DBC” name on its websitnd IBToperated out of DBC’s former officéDoc. 84 at
11, 29.

ProblemsContinuewith ATCU’s Building

Aside from the initial leaks indicated on the February 2006 punch list, ATCU discovered
more leaks and subsequent damage within four to six months after moving into the biidiolong.
85-3 at 17). ATCU notified DBC of the problems, and DBC began making site visits to attempt t
repair the defectsld. at 28). Thus began a long cycle of ATCU experiencing water intrusion
damageand DBC'’s &ndlater, IBT’9), fruitlessassurances arefforts to solve the problemsh&
record is sparse regarding DB@sd IBT sefforts to repair the building between 2006 and 2010
SOATCU'’s case centers on tleeents described below.

IBT’s Chief Operating OfficemMr. Lock, wrote Mr. Summerall on November 30, 2010,
acknowledging five years of failed attempisepairthe leaksn ATCU'’s building (Doc. 8015).
On December 8, 2010, Mr. Lock notified Mr. Summerall that he planned to obtain a quote from a
roofing company to inspect the building’s roofing membrane and flashing sysigto, make any
necessary repairs or adjustments. (Doel8PHis email assuredTCU that IBT would “get to
the bottom of the problem and bring this to a final resolution once and for all.” (Doc. 8@r15).
Lock alsotold ATCU that iftheleaks continued afteherepairs or replacement of the membrane,
IBT would continue searching for the source of the problem and solve it. (Doc. 85-13).

Approximately two weeks later, Mr. Lock wrote Mr. Summerall again witkiadate on
the status of obtaining quotes to remove and replace the roof pavéosiasyecor replace the
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roofing membrane. (Doc. 80-17). He suggested the work would begin at the beginning of 2011.
However, as of Mr. Lock’s February 24, 2011, email to ATCU, the work still had not been
completed. (Doc. 84 at 15-16). The record is unclearabétherthe partiesesolved this
particular issugproviding only that Mr. Lock followed up on the work on August 25, 20@1). (

On September,2011, ATCU notified IBT of a new leak that appeared in the building’s
foyer. (Doc. 85-18 at 3). IBT responded that it would follow up wilclient services manager,
Billy Cowan. (d. at 2).Four days later, on September 10, Mr. Cowan notified Mr. Lock that he
had scheduled an inspection of the ATCU roof byeFilite, the rooing manufacturerGKL
Roofing, the original subcdractor that installed the roahd made multiple repairs at IBT’s
instruction and Clarks Custom Roofing, whdBT requested provide pricing for flashing around
roof vents. (Doc. 85-19).

On October 31, 2011, Clarks Custom Roofing emailed Mr. Cowan regarding the cost to
install drip edge flashing as IBT had requested. (Doc. 85-20). Clarks s$tate¢be building
envelope was “badly designed’dathe roofing manufacturer, the exterior insulation finishing
system (“EIFS”)installer, and the roofing installer must have known that the work was
unacceptable. Mr. Cowaforwarced the email to his IBT colleagsiebut not taanyone at ATCU.
(Doc. 85-27 at 3—4). No one at IBT ever revealed this information to ATCU. (Doc. 85-21 at 2-3).

Sometime 2012, ATCU's loan managey)r. Clark, met Mr. Cowan and GKL esgite to
discuss varios repairs(Doc. 84 at 18). After that visit, GKL made multiple attempts to repair the
building up until sometime in 2015, but no evidersuggestshat IBT paid GKL for those visits.

IBT alleges thaits last site visitoccurred sometime in 2012, andfitseal email correspondence

with ATCU occurred no later than February 2013. (Doc. 79 at 11). ATCU allege8thatdde



site visits inFebruary 2013, but the court gleans no evidence supporting that proposition from the
emails ATCU submittedDocs. 85-23; 85-24).

ATCU alleges GKLS repairs were on behalf of IBWwere according t¢éBT’s instruction,
and were an attempt to satisfy IBT’s warranty obligations (docs. 84 at-28;&8527). However,
Randall Lipscomb, a principal of GKL, testified that DBC hired GKltheesoriginalsubcontractor
to install the roof at the ATCU buildingput GKL never acted or represented itselD&C'’s or
IBT’s agent. (Doc. 80-24 at 1rkKL’'s communications with IBTeased sometime in 2013, and
Mr. Lipscombdid not communicateith any IBT employee or representative after that tigiatk
at 2).

After direct communications between IBT and ATCU cease&2D13, the building
continued leaking. (Doc. 79 at 12). In late 2015 or early 2016, ATCU retained a building envelope
consultant, Stephen Ward & Associates, to inspect ATCU’s building to dateth@ source of the
leaks. (Doc. 85-26 at 2). On July 15, 2016, SWA issued a report of its findings and
recommendations, whialevealed latent defects in the building of which ATCU was unaware.
(Doc. 8525). The report identified, among other defects, a bad EIFS membrane gssesgbl
within the building’s walls. The defects were products ofititeal design andBC'’s
construction, soSWA would have discovered them if ATCU had hired the company back in 2007.
(Doc. 805 at 30) ATCU sent the report to IBT on August 24, 2016, and requested that IBT inspect
the building tadevelopa plan of action to address the defects andi@cbthe problems that IBT
had repeatedly failed to properly repair. IBT did not respond.

ATCU Files Suit

ATCU filed suit against DBC and IBT in the Circuit Court of Etowah County on
November 10, 2016, (doc. 1-1 at 6), and Defendants removed the case to this court on December
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16, 2016. (Docs. 1-1 at 6; 1). As previously notas court dismissed all claims and crossclaims
against DBCOnly ATCU's claims against IBT remaimvhich includebreach of contract;
negligencefraudulent misrepresentation; breach of warranty; negligent hiring, training, and
supervision; professional negligence; and negligent performance of waskdigation.

. STANDARD OF REVIEW

Summary judgment allows a trial court to @ieccases when no genuine issues of material
fact are present and the moving party is entitled to judgment as a madter 8&é&~ed. R. Civ. P.
56. When a district court reviews a motion for summary judgment, it must determiti@ngs:
whether any gauine issues of material fact exist, and whether the moving party is entitled to
judgment as a matter of lavd.

The court must “view the evidence presented through the prism of the substantive
evidentiary burden,” to determine whether the non-moving party presented sufficiEmtos on
which a jury could reasonably find for the nonmoving paktyderson v. Liberty Lobby, Inet77
U.S. 242, 255 (1986). The court must not weigh the evidence and making credibility
determinations because these decisi@bsry to a jurySeedd. at 254.

Further, all evidence and inferences drawn from the underlying facts mustweel wethe
light most favorable to the non-moving parBee Graham v. State Farm Mut. Ins.,d®3 F.3d
1274, 1282 (11th Cir. 1999). However, the nonmoving party “need not be given the benefit of
every inference but only of evergasonablenference.”ld. (emphasis added).

The nonmoving party “must do more than simply show that there is some metaphysical
doubt as to the material facMatsushita Elec. Indus. Co. v. Zenith Radio Co435 U.S. 574,

586 (1986). If the evidence is “merely colorable, or is not significantly prohativemary
judgment may be grantedXnderson477 U.S. at 24%0 (citations omitted).
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After both parties haasaddressed the motion for summary judgment, the court must grant
the motiononly if no genuine issues of material fact existithe moving party is entitled to
judgment as a matter of laBeeFed. R. Civ. P. 56.

[11. DISCUSSION

On June 20, 201'ATCU and IBT submitted a “Joint Plan for Initial Limited Discovety
which the court adopted in its Order dated June 26, 2017. (Docs. 56, 59). Pursuant to that Order,
the parties were to engage in limited discovery “on issues related to Ddferatmative
defensegspecificallythat the claims are time barjeghdto the Asset Purchase Agreenient
between IBT and DBCT he plan also provided that, following the period of limited discovery, IBT
would file a motion for summary judgment “on its affirmative deé=isAfter IBT moved for
summary judgment, ATCU filed a motion to strike the motion, or in the alternative, Yertea
conduct additional discovery needed to respond appropriately. (Doc. 83).

As an initial matter, the court will DENY ATCU’s motidno stike (doc. 83) because it
finds IBT’s briefs in support of its motion for summary judgment adequetahply with the Joint
Plan. The couris capable of disregardinBT’s argumentgo the extent thegxceedhe plan
Thereforethe court clarifies that itdecisionin this Memorandum Opinion is based solelytlos
issues ofl) IBT’s affirmative defensesand2) successor liabilityif any, arising out of its asset
purchase agreement with DBC

In essence, ATCU clainthat DBCbreached the two companiesogram Services
Agreement by failing to properly construct the building; that DBC andui&ached the Program
Services Agreement’s warranty provisions by failing to effectivepair the building’s defects;
that DBCnegligently constructed the buildingpat DBC and IBT were negligent in their attempts
to repair the building; and that DBC and IB&udulently misrepresented tithey would
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completeor hadalready completethe required repair&gain, ATCU asserts that IBT isable for
its own conduct, awell as DBC’spursuant to the doctrine of successor liability.

As for its affirmative defenseBT contends that each of ATCUtkaimsis
untimely—barred eitheby Alabama’sstatute of limitations ostatute of repose. In response,
ATCU argues thalBT should be equitably estopped from assertingsthtute of limitations, and
the statute of reposoes not bar its claim&TCU further argues that its claims for negligence,
breach of contract, and breach of warranty arising out of the defects discov2@ddiare not
untimely because those defects were latent and, consequenliyithigons period regarding
those claims did not begin to run until their discovery.

As explained below, the question of successor lialslgpificantly affectdhe dher issues
in this case, such as the applicabétige of limitations and repose. Therefdhe courtwill first
addresghatquestion, followed by an analysisI&T’s affirmative defenseandATCU'’s
arguments against the applicability of those defensast, the court addresses ATCU’s motion
seeking leave to amend its complaint.

A. Whether IBT may be held liable for DBC’s conduct (Successor Liability)

ATCU argues that IBT bears liability for DBC’s conduct under tleeseptions to the
general rule of successor nbability. IBT disagrees, and argues that IBT’s purchase of DBC was
an asset purchase, which legally shields IBT from successor liabilgypdities also disagree as
to whether Alabama or Georgia law govethe successor liability issue. Therefore, the court will
first address the choice of law question, then apply the appropriate law tothie fdetermine
whether ATCU may hold IBT liable for DBC’s conduct.

IBT maintains that Georgia law governs thegjimn of successor liability because its asset
purchase agreement with DBC provides that Georgia law governs the agtseralidity and
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interpretation. ATCU, on the other hand, focuses on exceptions to the general rules$@ucc
non-liability, and preides Alabama case law showing that a purchaser may be liable for its
successor’s conduct even when the purchase is legally styled as an asset purebasnag
Thus,ATCU argues that even if IBT's purchase of DBC constitutes an asset puagjnaseent
under Georgia law, ATCU may still hold IBT liable for DBC’s conduct undeb&Ataa law—so
long as certain factors are present.

A federal court sitting in diversity applies the confagtlaws rules of the state in which it
sits.Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941). Therefore, this court must
apply Alabama’s choice of law rules regarding whether, and under what stemoes, IBT may
be held liable for DBC’s conduct under the doctrine of successor liability.

To begin, the court notes that Alabama honors choice of law provisions within valid
contractsSee Cherry, Bekaert & Holland v. Brows82 So. 2d 502, 507 (Ala. 1991). Because the
asset purchase agreement between IBT and DBC so provides, the court agrisk tivdh
Georgialaw governs any issues concerning the validity and interpretation of tleanagnt.
However, that finding does not dictate that Georgia law exclusively gotregrtgiestion of
successor liability.

In Alabama, the same state’s law that governs the gfardiaims against the defendant
also governs the question of whether a successor entity may be held liablprfedésessor’'s
conduct—even if the actual business deal between the successor and predecessorad ggvern
the law of another stat8eeAm. Nonwovens, Inc. v. Non Wovens Eng'g, S.64B.So. 2d 565,
567-70 (Ala. 1994). Here, the parties do not dispute that Alabama law governs ATCids clai
against IBT because they arise out of DBC'’s building contract with ATCU—not dBT&f
purchase agement with DBC. Therefore, while Georgia law governs the contract lop Wil

10



purchased DBC'’s assets, “Alabama law governs the question of whéferidy be held liable
as DBC's successad. at 570.

Alabama law provides scenarios in which Alabamarts should look beyond the form of
a purchase agreement and impute the seller’s liability to the purchaser. Angebat&l relies
on those scenarios to establish successor liability, the court does not need td theegsset
purchase agreementmiake any determination regarding its validity. The court can assume as true
IBT’s assertion that, under Georgia law, the contract is an asset purcresaexy rather than a
merger.

However, the court must determine whether the facts in this case \wadldn Alabama
court to impute DBC'’s liability to IBT despite the fact that its purchase of DBanaasset
purchase rather than a merger. Under Alabama law,

“where one company sells or otherwise transfers all its assets to another gaimpénansferee is
not liable for the debts and liabilities of the transferor unless (1) there xpBs8 agreement to
assume the obligations of the transferor, (2) the transaction amourtte facdomerger or
consolidation of the two companies, (3) the traneads a fraudulent attempt to escape liability,
or (4) the transferee corporation is a mere continuation of the transteraitville Memorial
Chapel v. Parkerl0 So. 3d 546, 555 (Ala. 2008) (internal quotations omitted).

ATCU argues that IBT is liable for DBC’s debts and liabilities because tifrthese four
exceptions apply to IBT’s relationship with DBC. As shown below, the court find¢é&Mhat
expressly assumed DBC'’s warranty obligations in existence at the time Af¢$kt Purchase
Agreement. It also finds that IBT is a mere continuation of DBC. The colesma
determination regarding the other two exceptions because the parties only praxid¥adid and
Georgia case lanegarding the de facto merger theory, and ATCU did not submit any argument
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for the fraudbased exception.

An express agreement

IBC and DBC executed an asset purchase agreement on July 31, 2007, by which IBT
acquired DBC's assets, some of its liabilities, and its goodwill. (Doc. 84 aBl0gxpressly
assumed the liabilities laid out in the asset purchase agreement’s “Secti@simed
Liabilities,” which include “(A) accounts payable and accrued expenses . . . ” anobl{§ations
for warranty or repair work for services provided by DBC to customers of theeBsgrior to the
Effective Date.” (Doc. 24 at 2-3).

So the court finds that IBT did assume DBC's obligations for warranty and repar wor
that DBC was contractually bound to perform at the time the asset purchasmemrevas
exeaited® That assumption of liability would allow ATCU to hold IBT liable for failure to meet
warranty and repair obligations in effect at the time IBT and DBC executed #tepasshase
agreement.

Continuation of the transferor

A second exception to thrale that a transferee corporation generally is not liable for the
liabilities of the transferor is if “the transferee corporation is a mere e@tiom of the transferor.”
Prattville Memorial Chapell0 So. 3d at 555. The Supreme Court of Alabama has established
that a purchasing corporation is a mere continuation of the selling corporation if

(1) There was basic continuity of the enterprise of the seller corporation, including,

apparently, a retention of key personnel, assets, general business opemdtions a

even the [seller's] name;
(2) The seller corporation ceased ordinary business operations, liquidated, and

3Such provisions are valid under both Alabama law (the law the court afhyaitggrompts the question of whether an
express agreement exists) and Georgia law (the law that governs dlity whlhat express agreemerggePrattville
Memorial Chapel v. Parked 0 So. 3d 546, 555 (Ala. 200&winnett Hosp. Sys., Inc. v. Massé§9 S.E. 2d29, 730
(Ga. Ct. App. 1996).

12



dissolvepl soon after distribution of consideration received from the buying
corporation;

(3) The purchasing corporation assumed those liabilities and obligations of the
seller ordinarily necessary for the continuation of the normal business
operations of the seller corporation; and

(4) The purchasing corporation held itself out to the world as the effective
continuation of the seller corporation.

Id. at 555-56 (quotind@urner v. Wean United, Inc531 So. 2d 827, 830 (Ala. 1988) (internal
guotation marks omitted) (alteration in original)).

For this “mere continuation” exception to apply, the plaintiff must establish ealh of t
four factors with substantial elenceld. at 557. The court now turns to the evidence ATCU
submitted in support of each factor.

(1) Basic continuity of enterprise

In support of the first factor, ATCU provides thatter executing the asset purchase
agreement, DBC's officers and employees continued working for IBT p|i&Fated out of the
same office as DBC; IBT purchased all of DBC’s assets; and, as ofafglfy 2017, IBT still
held itself out to the public as “Design Build Concepts” on its website (doc. 85-8id&3 not
dispute any of these facts, and the court finds they tend to show a continuity of thesenterp

(2) Cessation of operations and dissolution

The second factor requires ATCU to show that DBC “ceased ordinary businesoaopgera
liquidated, and dissolved soon after distribution of consideration received from thg buyin
corporation.”Prattville Memorial Chapell0 So. 3d at 555. To do so, ATCU argues that although
the official dissolution of DBC did not occur until 2010 (doc. 43-11 at 6), DBC’s cessation of
business after IBT's purchase of its asgethuly 2007 resulted in ale factodissolution—thereby
satisfying the second factor’'s requirement that the plaintiff show thatdselation occurred

“soon after” receiving @nsideration from the purchasing company.
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While the delay between the date of the asset purchase and DBC'’s forwlatidissould
suggest that the dissolution was not “soon” after the purchase, ATCU has shown that DBC
discontinued doing business almostediately after the purchase agreement. The agreement
itself recognizes that DBC was selling all its assets and liabilities, which inclueexigiing
contracts and accounts. The asset purchase left DBC without assets, ranpimeses, office, or
any business operations. Thus, for all practical purposes, mBIGnger existedpon the selling
of its business to IBT. Therefore, the court agrees that this factor weitghsor of finding that
IBT is a mere continuation of DBC.

(3) Assumption of liabilites and obligations necessary for continuation of
seller's normal business operations

Along with all of DBC'’s assets, IBT assumed DBC’s warranty and repéigations it was
bound to perform for its preexisting customers, as well as DBC’s accountsegpagdidccrued
expensegDoc. 251 at 2-3). Therefore, the court finds IBAssumed thee liabilities and
obligations of the seller ordinarily necessary for the continuation of the normaébsisiperations
of the seller corporation;” this factor weighs in favor of finding that IBT is aiwoation of DBC.
SeeParker, 10 So. 3d at 556.

(4) Whether IBT held itself out as the effective continuation of DBC

In support of the fourth factor, that IBT held itself out to the world that it was teetiet
continuation of DBC, ATCU provides that IBT continued using the “Design Build Concepts”
name and logo long after the asset purchase. For example, as of FebdigriBa0was still using
DBC’s name on its websit&ee, e.g. Turner v. Wean United, 181 So. 2d 827, 831-32 (Ala.
1988) (finding purchaser did not hold itself out as the same aoyrpecause it did not attempt to

avail itself of the benefit of the old company name).
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Also, Jim Givan, President and CEO of DBC, wrote to ATCU on April 25, 2008, notifying
ATCU that DBC had transferred to IBT all its assets. (Doc. 85-6). Mr. Givatetirat he was
“excited about thisnerger as it will allow us to offer clients a more complete package of
design/build, consulting and training services,” and that he was “enthusiastic abfuiticur
operations and continued relationship with [ATCU].” (Emphasis added). Given IBiitsaed
use of the DBC name and Mr. Givan’s representations to ATCU, the court finds this &utioth f
also weighs in favor of finding that IBT is a continuation of DBC.

While ATCU has presented substantial evidence of eattredbur factors required to
show that IBT is a mere continuation of DBC, IBT has offered nothing to conteswitiahce.
Rather, it only argued that the court cannot find its purchase of DBC deafaatomerger under
Georgia law. However, IBT’s arguant misses the mark on two fronts.

First, as already explained, Alabama courts apply Alabama law to determinemdreth
exception to successor nbability applies.See Am. Nonwovens, Inc. v. Non Wovens Eng'g,
S.R.L, 648 So. 2d 565, 567 (Ala. 19980, whether the asset purchase agreement would
constitute ale factomerger under Georgia law is irrelevant. Seconddéhtactomerger theory is
only one of four means of establishing successor liability. Even if the agredmmh@att constitute
ade factomerger, IBT may still be held liable if any of the other three exceptiong.appl

ATCU presented substantial evidence that convinces this court that IBT is timaton
of DBC under Alabama law. In light of such evidence—and IBT's failure to dispaite th
evidence—the court finds that IBT may be held liable for DBC'’s alleged breacheswofcband
tortious conduct as DBC'’s successor.

B. Which Alabama Statute of Limitations Controls

IBT argues that each of ATCU’s claims in this case is untimely under Alalaama
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Because this court sits in digdlly, and because the claims arise out of a contract made in
Alabama Alabama substantive law, including the statute of limitations, goveeset
proceedingsSeeMississippi Valley Title Ins. Co. v. Thomps882 F.3d 1248, 1251 n.2 (11th Cir.
2015) However, under Alabama law, not only do the limitatiomsogefor claims arising in tort,
contract and fraudrary,seeAla. Code 8§ &-30et seq.the Code of Alabama also provides special
limitationsperiodsfor certain claim®roughtagainst licensed general contract@seAla. Code §
6-5-220et seqTherefore, the court must determine whidal®ama statute controls the limitations
period for each of ATCU'’s claims.

Generally, Alabam#&aw provides that the limitations period for breach of contcéims
is six yearsand the limitations period commences when the contract is bredcbgelhc. v.
Baker, 622 So. 2d 331, 333 (Ala. 1993) (citing Ala. Code 8%4(9)).Negligence claims have a
limitations period obnly two yearswhich commences the date the injury occéds. Code §
6-2-38(l); Henson v. Celtic Life Ins. C®21 So. 2d 1268, 127{Ala. 1993). Finally, the statute of
limitations forfraudulent misrepresentationatsotwo yearsAla. Code 8§ &-38(l), butbegins to
run “when the plaintiff was privy to facts which would ‘provoke inquiry in the mind of [copérs
of reasonable prudence, and which, if followed up, would have led to the discovery of thé fraud.’
Auto-Owners Ins. Co. v. Abstp822 So. 2d 1187, 1195 (Ala. 2001) (quotidlcutt v. Union Ol
Co, 432 So. 2d 1217, 1219 (Ala. 1983)

But, the Alabama Code provides a difint limitations period for all claims brought
againsta “builder” as the @de defines that term. Sectiérb-221(a) provides,

[a]ll civil actions in tort, contract, or otherwisgainst...builders who constructed,

or performed or managed the constructmh an improvement on or to real

property designed by and constructed under the supervision, administration, or

observation of an architect or engineer, or designed oy camstructed in

accordance with the plans and specifications prepared by an drohiegmineer
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for the recovery of damageshall be commenced within two years next after a
cause of action accrues or arises, and not thereafter.

Given the differentimitations periodsfor claims againstbuilders; this court must
determine whether IB%atisfies the statute’s definition of that term. Sec@em220(a)defines
“builder” as “[a]ny individual, partnership, firm, or corporation that constructegdedormed or
managed the construction of, an improvement, or any portion thereof, on or to realaestait
the time of the construction was licensed as a general contractor in the StatearhAr’

Both parties agree that IBIoes not fit 8§ 6-220(a)’sdefinition of “builder” becauséBT
never performed or managed the construction of ATCU'’s buildihgtall occurred beforédBT
purchase DBC'’s assefut the partieslisagreeas towhether the statute’s definiti@ncompasses
a“builder’'s” transferee who may be hdldble for the builder’s conductVhile ATCU argues in
favor of a narrownterpretatiorof the statutelBT argues thahe legislature intended the statute to
apply to claims againgtuilders’ successors in liability.

IBT contends that the Supreme Court of Alabama’s decision iddhbsing Authority of
the City of Huntsville VHartford Accounting & Indemnification Ca®54 So. 2d 577 (Ala. 2006)
controls. InHartford, thecourtaddressed the question of whether a buildarietymay assert the
special tweyear statute of limitations defemfound in § 6-53221 despite the fact that the surety
was nofitself an “architect, engineer, or builder.” The courtsionalefor concludingthat the
surety could assert the defemséelling, and this court findg applicable here.

To begin, the court inartford noted that “while it appears that the twyear limitations
period does not exprdgsapply to a surety, the statute does not limit the application of any existing
commontaw doctrine.”Hartford, 954 So. 2d at 582. The court based pinoposition on 8

6-5-228, which states that “johing contained in this article shall be construed as affecting any
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period of limitation for any cause of action .against any person other than architects, engineers
and builders as defined in thidiale.”

Next, the court acknowledged that statutory interpretation “begins with tihdgiguage
of the statute itself,And noted that § 6-5-220 seqdoes not mention the comm&aw doctrine
allowing sureties to assert the defenses availableetoghncipals.d. Thus, the court reasoned,
because that common law principal existed at the time the Alabama legislature 8r&Gt2a1,
the legislature’s choiceot toexpressly address the doctrine suggests that it did not intend for the
statute tdimit the doctrineld.

Thereforg the SupemeCourtof Alabama concluded that the statute’s plain language does
not “compel the conclusion that the legislature . . . expressly limited the cofamaloctrine that
allows a surety to assert the defenses that are available to its prindp&h& court continued:

On its face, the statute applies orly “archtects, engineers and buildergiid it

expressly states that all other periods of limitation for any cause of actiorstag

any other party are unaffected by the statute. hg§tatute simply does not apply

to [Defendant], who is a surety and not an architect, engineer, or builder. The

statute neither expands nor limits defenses available to [Defendant]; jnstes

no effect on [Defendant] aill. If, under the common law, a surety may assert the

statute of limitations available to its principal, then according te58288, that

commontaw rule is unaffected by 8%-221. Therefore, [Defendant] may assert

the limitations period available tesiprincipal, whatever that period may. b o

hold that § €56-221 does not allow [Defendant] to assert a stattdamitations

defense that is available to its principalkould be to do exactly the opposite of

what 8§ 65-228 commands, because such a caostn .. would directly affect a

period of limitation for a cause of action against a person other than @ectych
engineer, or builder.

This court disagreewith ATCU’s assertion thadartford is limited to the situation in
which a surety seeke assert defenses available to its principal. The Supreme Court of Alabama’s

rationale is clearaccording to 8 6-5-228, a defendant capable of assentirgchitect’s,
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engineer’s, or a builder'statute of limitations defensmder the common lamay asert that
defense even if the defendant itself does nowfdlin the categories of persons to which 8
6-5-221applies

The court interpreted the statute’s silence regarding the cosfamodioctrine allowing a
surety to assert the defenses available foritipalas indicatinghe legislature’s intent to leave
that commoraw rule unaffected. In fact, the court interpcee6-5-228 to function as a
protection against the elimination of such common-law rules. The court deckplatitly or
implicitly limit its holding to @ses involving sureties. Anfihllowing the court’s rationale to its
logical end this court concludethat8 6-5-221 does nategateother commoraw rules in effect
at the time the statute was writtématallow certain defendants to assert the defenses of those with
whom theyarein privity.

Now, applying the court’s holding iHartford to the present case, tlusurt asksvhether,
under Alabama&ommon law, a defendant wiebassigned successor liabilityay asserits
predecessor'defensesThe answer to that question is yes. For examplRjvars v. Stihl, Ing.
434 So. 2d 766, 773 (Ala. 1983), the Supreme Court of Alalbacognized that a successor in
interest could assert its predecessor’s assumpfitimerisk defense against the plaintiff's claims.
This theory is logicaland logically applies in the present case

In Clardy v. Sanders551 So. 2d 1057, 1061 (Ala. 1988)e Supreme Court of Alabama
explainedhat thevery reason the de facto merger and mere continuation theories exist ttoallow
successor liabilitys because the successor organization is essentially the same entity as the
predecessor that caused the injdityerefore because they are treated as the same éaoitity
purposes of liability, it stands to reason thiatcessors interestmust be capable of asserting
thar predecessors’ affirmativ@efensesTo allow successor liability while prohibiting affirmative
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defenses woultkad to undesirable results

The present case is a perfect examBtapping a successoracess to its predecessor’'s
affirmative defenses woulthcludeeliminating the statutef-limitationsdefensea defense the
Alabama legislature intentionally created for public policy reas®es, e.g., Cline v. Ashland,
Inc., 970 So. 2d 755 (Ala. 2007#ecognizing the legislatusechoosing the harsh results of barring
untimely claims overtte harsh results of old and stale cases). rEsiglt wouldalso bellogical: a
plaintiff's claims againstraentity couldie dormant for decades past the limitations period, and
thenbe inexplicablyresurrected upon the tortfeasaae of the company (so long as the plaintiff
convinced the court of successor liability). Such a scenario vibeudhtirelyunreasonabland
defeat the purpose behind having a statute of limitations inrdtgface

Thereforethis court is convinced of the following.) Alabama common law allows a
successor in liability to assert its predecessor’s affirmative defenskeslingthe statute of
limitationsandrepog; 2) that this common law rule datd¢east as far back as tBeipreme Court
of Alabamas 1983 ruling inRivers v. Stihl, In¢.434 So. 2d 766 (Ala. 1983); andi&cause the
Alabama legislaturdid not enacg 6-5-221 until 1994seeMitchell v. Richmond754 So. 2d 627,
629 (Ala. 1999), theommon law rule allowing successors in liability to assert their predetsessor
affirmative defenses existed when-$-@21 wasenactecand was not affected by it.

Therefore given the Supreme Couwt Alabama’sconclusion that Ala. Code § 6-5-228
protectsagainstthe elimination of such commdaw rulesexisting at the time 8-6-221 was
enactedthis court finds that IBT may assert DBC’s statoftidimitations defense, even though
IBT is not a “builder’'under the statute’s definition of the ter@onsequetly, because IBT is a
mere continuation of DBC under Alabama ladlag two-yearstatute of limitations withii\la.

Code § 6-5-221 goverradl ATCU'’s claims against IBThatspecificallyarise undethe theory of
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successor liability

C. Whether ATCU's claims are untimely under Ala. Code § €5-220et seq.

For ATCU's claims arising under successor liability to be timely undar@bde §
6-5-221(a), ATCU must have filed them within two years after the causesaf act
accrued. Importantly, the statute providest the accrual date depends on whether the
damage is latent. The cause of action generally “accrues or arises” wheurmerin;
property damage occurs; but in cases where the injury or damage is eitherotdugiits
nature is not discoverable iretlexercise of reasonable diligence at the time of its
occurrence,” the claim is deemed to arise or accrue “at the time the damage osiajury i
in the exercise of reasonable diligence should have been first discovered, whichever is
earlier.” § 65-221(e) The statute further provides that the claim arises or accrues “whether
or not the full amount of damages is apparent at the time of the first . . . damagmraotd c
be extended as a continuous wrorid.”

Thus, § 6-5-221(e) applies the “discovery rule” in construction cases where the
injury or damage is latenRickinson v. Land Developers Const. (882 So. 2d 291, 298
(Ala. 2003). Therefore, this court must determine the accrual date of each OfATC
claims involving latent damage against IBT that arises under successor ledubiging
to the discovery rule. The rule also applies to ATCU'’s fraudulent misrepreserdiaiim.
SeeAla. Code § 6-23.

ATCU'’s claims against IBT within Counts I, I, V,IVand VIl exclusively rely on
the doctrine of successor liability because they seek damages fromd&d dmaDBC'’s

actions or omissions before the asset purchase took place. Therefom®:learstatute

21



of limitations in Ala. Code 8-6-221 governs thtimeliness of each of those claifi¢hile
ATCU'’s claims in Counts lll, IV, and Vlllikewiseseek to hold IBT liabléor DBC’s
actions the claims also seek to hold IBT liable for its own conduct. Therefore, the court
will address the claims in those e¢ds in Part “D.”

Counts I, II, V, VI, and VI

In Count | of ATCU’s Second Amended Complaint, ATCU alledgE bears liability for
DBC's breachof its contractual agreement to construct the building in a good, sound,
workmanlike, and professional manner, and to construct a building free from dédects4Q at
3). Count Il seeks to hold IBT liable f@BC'’s negligent constructigrmanagementand
supervision of its employees’ and subcontractere’k on the building.Ifl. at 6). Count V alleges
IBT is liable for DBC’snegligent hiring, training, and supervisionitsfemployees and
subcontractors regarding the design and construction of the builidingt £3).In Count VI,
ATCU claims IBT is liable foDBC'’s breach of its contractual obligation to properly design the
building to ensure adequate waterproofing and to properly coordinate, administer pact times
work on the building to ensure conformity with the design documddtsat(15). And CounVIl
alleges that IBT is liable fdDBC'’s professional negligender breaching its duty to provide
architectural and related services in compliance with professional indtesagards.Id. at 16)*

Thus, all the breach of contract and tort claims within Counts |, II, V, VI, and \¢# ar

from DBC's alleged failure to construct and deliver to ATCU the type of Imgjltbr which it had

“Although ATCU asserts some of the claims witBiounts 1,11, V, VI, and VIl against DBC and IBT, the court treats
those claims against IBT as successor liability claims because each of those @aisnsitlier out of DBC'’s contract
with ATCU, or DBC’sconstructiorof the building, which was completed befordIBasset purchase agreement with
DBC.
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contracted’. And, all the claims arise out of the building’s insufficient waterproofiig,
ATCU'’s “punch list” from February 2006 includes notations of roof leaks and water intrusion
damage, and ATCU admits that it continued noticing more water intrusion problemg theri
first half of 2006 (four to six months after moving into the building).

ATCU notified DBC of the leaks, and DBC investigated and made unsuccessfybtatte
to repair thdeakybuilding on numerous occasions. (Doc. 84 at 9-10). Therefore, the water leaks
and the resulting damage were by no means latent, unnoticed, or hidden. ATCU veaganethf
the building’s water intrusion problems more than ten years before filing wWssitan November
2016. To the extent the claims in Counts |, I, V, VI, and VIl arise out of those defetizges,
and injuries of which ATCU was so well aware, the discovery rule does not appligithe c
accrued well before November 10, 2014, and those claims are untimely under § 6-5-221's
two-year limitations periodSee Dickinson v. Land Developers Const, 882 So. 2d 291, 299
(Ala. 2003) (holding the discovery rule did not apply where plaintiffs discovered a nofrdyeart
problems with their home, which should have led them to the source of the problems, more than
two years before filing suit).

Latent Defects

To argue the defects were lateATCU presented Mr. 8nmerall’s deposition testimony,
which provides that some defects in the building were undiscovered until Stephen Ward &
Associates, Inc. investigated the source of the leaks in July 2016 (d26.288%). ATCU argues

that these defects were latent, tieedvery rule applies, and the statute of limitations for its claims

® As previously explainedsach of these claims would normally carry different limitations pertoatsthe court finds
that IBT may assert DBC’s on ATCU's claims arising under successditliaso Ala. CodeAla. Code § 65-221's
two-year limitationperiodapplies.
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for negligence, breach of contract, and breach of warranty related toatergedefects did not
begin to run until ATCU discovered these deficiencies in 2016.

To support this argument, ATCU relies Ditkinson v. Land Developers Const. (282
So. 2d 291 (2003). IBickinson the defendant builder entered into a contract with the plaintiff
homeowners for the construction of their home. The plaintiffs moved into the home in 1993.
Between that time and 1995, the Dickinsons discovered broken seals on windows, problems with
French doors, a leak in the “pool bath,” cracks in the driveway, and a water leak under the
driveway.ld. at 295. The plaintiffs sent the defendant builder a punchbflifiose items several
months after moving into the home, and three more letters in the months and yearsdolltwi
builder never responded all

Eventually, in 1999, the Dickinsoisred a structural engineer who discovered a
separation between the brick veneer and the doorframes of the doors at theheshootd, which
he determined were caused by the rotting of a belowground basement wall. Therexdginee
found the drivewayrad other concrete surfaces were cracking because the builder constructed
them on fill soils. Théickinsonsfiled suit against the builder that same year.

The trial courtin Dickinsonapplied Ala. Code 8§ 6-5-221, found that the damage to the
home had occurred more than two years before the Dickinsons filed suit, and entenedysum
judgment for the builder. The court held that the plaintiffs either discovered all theeshdefects,
“or were privy to facts that would provoke inquiry in a [person] of reasonable prudence, and
which, if followed up, would have led to the discovery of all the defects more than two years
before they filed their complaintDickinson 882 So. 2d at 299 (internal quotations omitted).

The Supreme Court of Alabama agreed with tla ¢ourt that théickinsons’claims
arising out of the home’s defects regarding the window seals, “pool bath,” crackedayr, and
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leak underneath the driveway were untimely becausBitheénsons had discovered those issues
more than two years befofibng suit. While theDickinsonsdid not necessarily know the exact

source of those problems, the problems were quite evident. Thus, the discovery rule did not apply
to those claims, and they accrued the moment the damage occurred.

But, the court disagreed with the defendant builderaldhe Dickinsons’claims were
untimely. The court reasoned that the Dickins&mgiwledge of the defectsted abovevas
insufficient, as a matter of law, to provoke a reasonable person to inquire and distiovethe
limitations period that their home was partially resting on an underground, rottennwealtieor
that their concrete surfaces were constructed on improperly compacteddilMaie
specifically, the court stated:

[T]he issue is not whether the [plaintiffs] had general knowledge of probletims wi

the construction of the house or whether a reasonable person would have sought

professional help in an attempt to discover the source of the problems and fix

them....Instead, the issue is whether [the builder] has produced sufficient evidence
on which to holdas a matter of lawhat the problems...with the [plaintiffs’] house,

of which the [plaintiffs] were aware shortly after the house was consdweteild

have put a reasonable person...on notice that he should have 1) investigated the

underground wooden wall and the 8lbil areahimself or 2) gone beyond seeking

[the builder’s] assistance in determining the source or sources of the problems and

the proper way to fix those problems.
Dickinson 882 So. 2dt 29-300 (emphasis in original).

In finding that the defendant builder had not produced sufficient evidence to hold, as a
matter of law, that thBickinsons should have been put on notice as to the rotten wall or the
improperly compacted fill soils, the court found that a reasonable person in thesDiti

position would not have had the “inclination or ability to perform a sufficierdpedfstigation” of

the wall or fill soil. The court opined that a reasonable person could have believed d®gy ntim
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issues could have caused the problems the Dickingeresexperiencing, and tiéckinsons
attempted to solve the problems through the builder.

Thus, the court iickinsondifferentiated betweetwo sets of defects with the plaintiffs’
home: the first gancluded those defects the homeowners discovered during the first two years
they lived in the house, and the second set included the rottemaigwooden wall and the
improperly compacted fill soils that the homeowners discovered four or five gar The court
affirmed the trial court’s holding that the claims arising from the first set of defere untimely
as a matter of law. But the court reversed the trial court’s decision negdnéi second set of
defects because those defects were tatédme builder had not shown that the plaintiffs had
discovered them, or reasonably should have discovered them, before the plainidfstait
engineer inspected the home.

In the present case, ATCU also argues two different groups of defibxctse thabccurred
from the time it first occupied the building in 2006, and those allegedly latentsig#fatStephen
Ward & Associates discovered in 2016. Among the allegedly latent defects, AECides the
following: absence of a vapor barrier and the required drainage in the EEi8kdg, improper
installation of the EIFS directly onto the OSB wall sheathing; and unseakgingiand
improperly installed flashing. Mr. Summerall testified that all these conditiore separate and
different from those that DBC and IBT had attempted to repair. (Do8.88%31). Ultimately,
ATCU argues that it should not reasonably be expected to have discovered thesdodetrise it
relied on DBC and IBT to diagnose and repair the building.

Because the court iDickinsondifferentiated between the defects biekinsons
discovered soon after moving into the home, and those they discovered only with the help of a
structural engineer, this court must question whether the defects in thisquase sach a
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differentiatian. In making its determination, the courDictkinsonnoted that no reasonable person
would know that the below-grade wooden wall in the Dickinsbogie was a problem at all; the
Dickinsonshad no reason to look underground for a piece of rotten wood or improperly compacted
fill soils that might be causing the problems with their window seals, French, teaiesn the

“pool bath,” leak under the driveway, and cracked sidewalk. Only when the engineerifeund t
serious structural damage to their home did they discover the rotten belowgrounadvia# a
improperly compacted fill soil. In other words, no obvious connection existed betwdatetite
structural problems and the problems Ehekinsons hadliscovered years before.

Unlike the latent defects ibickinson the defects that SWA found in this case were totally
intertwined with ATCU’s water intrusion problems. NothingDitkinsonovertly linked the
defects the homeowners found in the early stages of living in the home to the rotterrdaaholwg
wall or improperly compacted fill dirt. But here, ATCU’s decade-long wiateusion problem
was directly linked to theery defects that SW found. If a newly constructed roof and walls
continue to leak, a reasonable person would conclude a prekistswith their materials, design,
or construction.

In Dickinson the Supreme Court of Alabama stated that a reasonable person would not pay
to have a third party fix and diagnose problems with their hautb®ut first allowing their expert
homebuilder to perform that dutya duty that the homebuilder is generally required to perform.”
Dickinson 882 So. 2d at 301. While true, this statement is inapplicable in this case. Unlike the
builder inDickinson DBC and IBTdid try to diagnose and repair the buildirgnany times. And
their contractual duty to do so eventually ended upon the expiration of theintyaagareements.

Although a reasonable person may indtally pay for a third party to diagnose the
building’s problems, a reasonable person certainly would take an alternative dacsern
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before allowing ten years to pass without any significant proghd$<3U hintedat the argument
that BT modified or extended the initial warranty agreements by continuing to rep&
attempts on the building after the original express warranties expiredA By produced no
evidenceor legal theoryto support such an argume8t, the court finds nbasisfor concluding
thatIBT's repair attempts have any effect on the reasonablen@d3id’s delay in hiring a third
party to investigate the leaks

ATCU waited ten years from the first time it discovered water intrusion, @aes after
IBT purchased DBC, six years after its foigar warranty expired, and six years after DBC
dissolved before hiring a third party to investigate the building’s watesiotrproblems. The
defects were not new; Mr. Summerall acknowledged that SWA would have found theefacte d
had they investigated back in 2007 (doc. 85-3 at 32). Unlike the latent defBatkimson the
allegedly latent defects in this case weirectly connected to the problems that ATCU had
discovered ten years before filing this suit.

Therefore, this court concludes that ATCU discovered or reasonably should have
discovered the allegedly latent defects well before SWA's invemtigathus, tle claims arising
from the defects that SWA found in 2016 accrued when the damage occurred, which was well
before November 10, 2014. Any claims arising from theated latent defects are untimely as a
matter of law. Consequently, all ATCU’s claims witl@ounts I, I, V, VI, and VII are untimely,
and IBT is entitled to summary judgmexs toeach of them.

D. Whether ATCU's claims against IBT in Counts Ill, IV, and VIII are
untimely

While Counts |, II, V, VI, and VII are claims for which ATCU seekhadd IBT

liable foronly DBC'’s allegedmisconduct, Counts lll, IV, and VIII contain claims arising
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out of both DBC’s and IBT’s allegedisconduct.Sg, Alabama Code § 6-5-221 governs
ATCU'’s claims within those counts based on successor lialilhife § 6-2-34(9) and 8
6-2-38(l) govern those claims directly against IBT.

Alabama Code §-2-34(9) provides a siyear limitations period for ATCU’s
breach of warranty claims directhgainst IBT, and § 6-2-38(I) provides a tywar
limitations period for ATCU’slaimsdirectlyagainst IBT for fraud and negligent failure to
perform warranty obligations. The court now addresses each of these cldintisewit
appropriate statute of limitations in mind.

Count 11l

ATCU alleges in Count Ill that DBC and IBT breachedxpress and verbal” warranties
that the building would be free from defects, and that DBC and IBT would make amgdequi
repairs. DBC’s Program Services Agreement with ATCU provided two expagsanties: 1) a
one-year warranty that DBC would use quatitgiterials and component parts free from defects
and quality workmanship in the construction of the building, and that DBC would make necessary
repairs of defective items; and 2) a feq@ar warranty protecting major structural defects in the
building that‘reduce the stability, safety, or structural integrity of the buildingdd¥9 at 56).

The warranty periods began running upon the issuance of the Certificate of Salbstant
Completion, which was issued on March 6, 2006. Therefore, thgemrevarraty expired on
March 6, 2007, and the foyear warranty expired on March 6, 2010. Consequently, the latest date
on which DBC or IBT could have breached an express warranty is March 6, 2010.

The statute of limitations for a breach of contract claim, inopdn express contractual
warranty, is six years. Ala. Code £€34(9). Even if IBT's failure to make the repairs required by
the agreement’s warranty provisions did constitute a breach of warranty) Wa€ continuously
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aware of that breach from the 8niBT first began making unsuccessful repair attempts back in
2008. Therefore, latency is not an issue. And because more than six years pagsed¥atch 6,

2010 (the last possible date on which a breach could have occurred), and November 10, 2016 (the
date ATCU filed suit), 8 6-34(9) bars ATCU'’s breach of wanty claims as a matter of law.
AlabamaCode § 6-5-22places an even shorter statute of limitations of two years on any claim

that IBT is liable for DBC’s breach of warranty. Therefaeyclaim based on successor liability

would also be untimely.

ATCU appears to argue that DBC or IBT created additional warrantipsohyising and
attempting to repair the building after teepress warranties expirdaut submitted no evidence or
legal authaty supporting that theory. ATCU presented no authority that such assurances
constitute legally binding warranties, or any evidence that IBT receivedja@yt consideration
in exchange for such assurances. Thus, the court can only consider IBT'd allegeances as
illusory; “there is no ‘mutuality of obligation’ and the contract is unenforceabbe farte
McNaughton728 So. 2d 592, 603 (Ala. 1998).

Mr. Byrd, IBT’'s formerclient service manager, testified that his attempts to repair ATCU’s
building from 2008 until 2011 were based not upon DBC'’s or IBT’s warranty obligations, but
rather upon the company’s pride regarding its service after the sale. @b@.a8 9). Mr. Byrd
attributed the company’s 85 percent “return client rate” to this typestiymranty effort. The
Alabama Supreme Court has expressly recognized such efforts as goeddpsactice rather
than any type of implied warrantgee City of Birmingham v. Cochrane Roofing & Metal 647
So. 2d 1159, 1168 (Ala. 1989).

ATCU has noshown any evidence of express or implied warranties in existence
after DBC’s initial warranties expired on March 6, 2010. Thus, neither DBC nor IBd@ coul
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have breached any warranty after their expiration. Consequently, ATCursdtaCount
lIl are untmely as a matter of law.

Count IV

In Count IV,ATCU alleges that DBC and IBT fraudulently misrepresented that they would
repair, and that they had repaired the building’s water intrusion probAar@t) asserts that the
misrepresentations occurred numerties between ATCU'’s first request that DBC or IBT
evaluate the cause of the leaks and make all necessary repairs, and Mr. Loek&ntapon in
2012 that IBT had made the repairs necessary to stop further moisture intrusiorcamddt the
roof leals. The parties agree that IBT had no further direct communications with Aft€tU
February 2013.

The statute of limitations for fraudulent misrepresentation is two years inmAtglzand
begins to run “when the plaintiff was privy to facts which would ‘provoke inquiry imrtimel of [a
person] of reasonable prudence, and which, if followed up, would have led to the discdhery of
fraud.” Ala. Code § 6-28(l); Auto-Owners Ins. Co. v. Abstp822 So. 2d 1187, 1195 (Ala.
2001).

For ATCU’s November 10, 2016, claims of fraudulent misrepresentation to be timely
under Alabama law, they must have accrued on or after November 10, 2014. But by that time,
DBC and/or IBT had been representing to ATCU that they would make the necegsay—and
that they had mde the necessary repaiBor approximately eight years. Further, IBT ceased all
site visits and direct communication with ATCU no later than February 2013, mordtban t
years before ATCU filed suit.

ATCU complained of water leaks and the resulting agenfrom February 2006 all the
way up until it filed this lawsuitATCU alleges that, from 2006 through 20DBC or IBT
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repeatedly represented that they would repair the problems and that théyopeid that those
repairs had been successttithatis sq thenATCU would have knowithe attempts were
unsuccessful and the assurances were unfoutiedefore, ifDBC’s or IBT’s representations
were fraudulent, ATCU discovered that fraud each time the building leakedBaftmmade a
repair attempt.

Further, IBT made no representations or repair attempts after Februaryr2@t&fore, o
reasonable jury could determine that, if DBC’s or IBT’s representatioresiwéact fraudulent,
ATCU first discovered the fraud on or after November 16, 2014. Thatexpé&ailed attempts to
repair the damage and the repeated assurances that the leaks had beertbpaiszg conduct
that ATCU asserts was frauduleashould have put ATCU on notice of the fraud it now claims.
And every rairthatresulted in leaks &8TCU’ s building should have compelled ATCU to take
legal action. Instead, the drops fell, the building leaked, and ATCU chose to wait. Andva@ow, t
court finds ATCU'’s fraudulent misrepresentation claims are untimely astaerrablaw.

Count VI

ATCU's claims based on DBC’s and IBT’s alleged negligent performanaamwanty
obligations in Count VIII are untimely for the same reason that its claimsdaclviof warranty
are untimely: any duty DBC or IBT owed ATCU to perform warranty work on thelingil
expired under the terms of the Program Services Agreement on March 6, 2010, more thans six ye
before ATCU filed suit.

Alabama places a twgear statute of limitations on negligence claims, regardless of
whether the defendant is a “builde€dmpareAla. Coce 8§ 62-221with Ala. Code § 6-2-38(1).
And if DBC’s and IBT’s attempts to perform their warranty obligationsewesgligent, certainly
ATCU'’s claims accrued well before November 10, 2014 (two years beforethimguit). First,
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any warranty obligationBBC or IBT owed ATCU expired along with the last warranty on March
6, 2010. Further, as previously explained, ATCU provided no evidence or legal authoritygshow
that DBC or IBT had created any additional warranties beyond the origprassxwarranties in
their written agreement. Accordingly, neither DBC nor IBT could have rexgligperformed a
warranty obligation after that date.

Second, even if the court applied the discovery rule to create a post March 6, 2010,
commencement date for the twear imitations period ATCU discovered well before November
10, 2014, that DBC’s and IBT’s repeated attempts to repair the building had Adilét. alleges
DBC and IBT made numerous attempts to repair the building’s lgakstil as late as February
2013 ard ATCU continued notifying them that their attempts had falBd.the rain drops kept
falling, andATCU sat on its legal rights

Third, ATCU presented no evidence that IBT made any repair attempts undeiegey
warranty within two years of filing its negligence clairgsen if the court assumes as true
ATCU'’s assertion that IBT made its last site visit in February 2013, itgedwno evidence that
IBT made any repairgithin two years oATCU'’s filing suit onNovember 10, 2014-ruch less
any evidence of repair attempts that were considered part of any wanioéigation.

Although ATCU alleges that GKL was performing work on b#tof IBT as it made site
visits through 2015ATCU provided no evidence to that effect. In contrast, IBT produced sworn
testimony from GKL that it never acted as or represented itselflas #ent. In light of such
evidence, ATCU's allegation is “not significantly probative,” and is insudfitto prevent the
court from granting summary judgmeBee Anderson v. Liberty Lobby, In€77 U.S. at 242,
249-50.

For the foregoing reasons, ATCU’s claims that DBC and IBT negligeetfyprmed
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warranty obligabns are untimely as a matter of law. Therefore, IBT is entitled to summary
judgment as to Count VIII.
Statute of Repose

Although the court concludes that each of ATCU'’s claims is untimely asterroht
law under the relevant statute of limitationsyill briefly address IBT’s statute of repose
argumentIBT argues that if it is a successor in interest or mere continuation of DBC, the
Ala. Code § 6-5-221(& sevenyear statute of reposmrsATCU’s claims.

However the court concludethat he 13year repose period in ti2®11 versiorof
Ala. Code § 66-221applieso ATCU'’s claims Alabamaapplies tle statute in effect at the
time theclaims accruedSeeBielski v. Alred Saliba Corp984 F. Supp. 2d 1170, 1174
(M.D. Ala. 2013) while Alabama ourts have not squarely addressed the issue, statutes of
repose are substantivaher thamemedial law, and therefore apply only to claims that
accrue after thetatute’seffective date)see also Jones v. Casdy5 So. 2d 873, 875 (Ala.
1983) (“retrospective application of a statute is generally not favored, absemirassex
statutory provision or clear legislative intent.”). ATCU’s alleged injuaed damages
occurred well before the 2011 amendment to § 6-5-221, so that version of the statute
appliesto ATCU's claims

ATCU filed this suit in November 2016, which is less than 13 years after
substantial completion of ATCU'’s building in March 2006. Consequently, the statute of
repose does not bar ATCU'’s claims.

E. Equitable Estoppelas a Defense to IBT's $tute of Limitations Defense

Having concluded that thelevantstatute of limitations had expired as to all clabefore
the November 10, 2016, filing of this lawsuit, the court now addresses ATCU’s argumdBfthat
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should be estopped from raising #tatute of limitations as a defense.

The doctrine of equitable estoppel prevents “a party from asserting rightsaugeleeral
rule of law when his own conduct renders the assertion of such rights contrary to edwood
conscience.Pierce v. HandArendall, Bedsole, Greaves & Johnst6i@8 So. 2d 765, 768 (Ala.
1996). The Supreme Court of Alabama provided the three basic elements of equitaiplel @
Pierce 1) “[T]he actor, who usually must have knowledge of the true facts, communicates
something in a misleading way, either by words, conduct or siléri)é'the other relies upon that
communication;’and3) “the other would be harmed materially if the actor is later permitted to
assert any claim inconsistent with his earlier condudt.(quoting Dobbs, Remedies § 2.3
(1973)).

In City of Birmingham v. Cochrane Roofing & Metal (dbe Supreme Court of Alabama
held that “if a defendant either fraudulently or innocently represents to thafpthat he will
remedy a problem, and relying on skeepresentations the plaintiff is induced not to file a lawsuit
or take any action, the defendant may be estopped from raising the ctéituiations as a
defense.’547 So. 2d 1159, 1167 (Ala. 1988)ting Mason v. Mobile Cty410 So. 2d 19 (1982)).
However,the court also tempered this rulerdeguiringthe plaintiff's reliance tdereasonable
Id. In other words, a defendant should not be estopped from raising the statute obhsnitati
defense if no reasonable person would have allowed the limitations period to expite, tties
alleged inducement, regardless of whether that inducement was fraudulent or innocent.

In Cochrane Roofingthe Supreme Couadf Alabamaconsidered whethéhe defendant
architect, building contractoandroofing subeontractor were estopped from raising a statute of
limitations defensbecauseheyhad cooperatenh attempting to repag roof that they had
designed and constructed for the City of Birmingham beyond the warranty peovided in the
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contract The courtfound that, under the contract, a cause of action for breach of thgeawo-
warranty for workmanship and materials would not have accrued until March 19751eSpae

the defendants’ continued repair attempts through 1979, the court determispeyter statute

of limitationswould have expired in March 1981. The ccwetdthat it was unreasonable for the
City to delay until March 1983—approximately twears after the statute of limitations
expired—before filing suit, even though tipartiesmade repair attempts several years beyond the
expiration of warrantiedd. at 1161-63.

In so finding, the court acknowledged that “there must be some standard of reasonableness
in applying estoppel principles,” and noted that the @awittedthat it was aware of the roof's
water intrusion issues from the time it moved into the buildohcgat 1167. The court also
considered that the City was aware of its right to sue the defendadthatthe sixyear
limitations period provided the City with ample time to evaluate whether it sogltbed in such a
lawsuit. Therefore, the court held, the defendants’ voluntary efforts to repdiutiding over
nearly six years did not estop the defendants from asgénte statute of limitations defense
because “no reasonable person would have allowed the statute of limitationsepiexpiliance
on the defendants’ actiondd.

In reaching its decision iBochrane Roofinghe Supreme Court of Alabama highligiot
the importance of balancing the principle of equitable estoppel with the pohimyditee statutef
limitations. The court statetiClearly, estoppel was not meant to defeat the statute of limitations
defense in every case where a defendant attempaedy problems that might otherwise lead to
a lawsuit.”547 So. 2cat 1168.

The court also recognized anotlaportant policy within Alabama théfi]t makes good
business sense to maintain a client’s goodwill by assisting him in any wsiblppsva after the
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formal contractual relationship has enddd."The court noted that business’s best interestas
assist its customeeven afterts contractuabbligation to do so has ended, and to hold that this
type of continued assistance extends a businksisity would forcebusinesses to choose
between maintaining a good business relationship with their clients and proteetimggtves
from liability by not extending the limitations pericddochrane Roofings47 So. 2d at 1168.

Herg ATCU argues that IBT's numerous inspections, repairs, and representations induced
ATCU to refrain from taking legal action against IBFowever, ATCU was aware of the
building’'s leaksbeforethe issuance dhecertificate of substantial completion, within faorsix
months of occupying the building in January 2006, and rain drops kept falling on its members’
headdor the subsequent ten years leading up to the tifimalty filed this lawsuit. Just like the
City of Birmingham was aware of its right to sue ttefendants i€ochrane RoofingATCU was
certainlyaware of its right to sue DB&ndIBT. And just like the City of Birmingham, ATCU had
yearsto determine if it should sue DBC and IBT. Yet ATCU waited until November 10, 2016, to
file suit, which was more than ten years after first discovering the bugdiveger leaksmore
than eight years after DBC dissolvedbre than six years after the longer of its two contractual
warranties expiredgnd approximately four years aft&T did any work.

Therefore, applying the court’s rationaleGochrane Roofingp the substantially similar
facts of the present case, this court concludes that no reasonable entity in ABEitis1 would
have allowed the statute of limitations to expire before bringing this lawsuit oaglsetbat the
defendants’ unsuccesshitions were inducing it not to file suit. Nothing before the court suggests
IBT offered its post-warranty repairs in exchange for ATCU’s promiseonsuie or that IBT
otherwisecoaxed ATCU into delaying its decisitmtakelegal action.

But aside from its general assertion that IBT’s assurances and attempts tdhepaof
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induced it to refrain from filing suit, ATCU also claims that IB&udulentlyinduced it to refrain
from suing IBT. ATCU bases this proposition on IBT’s failure to disclose CRdd&ing’s
determination that the building’s water intrusion was caused by a desigidftaever, the court
findsthealleged suppression had no effectloa timeliness oATCU'’s lawsuitbecause, by the
time the alleged suppression occurred, ATCU had already firmly estabdish@wavering
willingness to splash aboutiils seaof troublegather tharcthange course to seek safe harbor in the
courts.

The alleged fraud centers on an email that IBT’s client services manageedeice?d11
from Clarks Roofing. (Doc. 82 at 2). The email provides a quote to install an arched drip edge on
ATCU'’s building, and explains that the roofing company was urtalilestall a“‘cleat” on the
front of the roof because its front edge was badly designedermbgfrom Clarks Roofing also
states that the roofing manufacturer, the EIFS installer, and the roofingemsiast have known
about the defecifter receivirg the email, IBT’s client services manager forwarded it to his
colleagues at IBT, but no one ever informed ATCU of the email or its contents.

ATCU argues that IBT’s failureo pass along this informationducel it to refrain from
suing IBT. HoweverIBT received Clarks Roofing's emarl October2011, aftemumeroudeaks
had been discovered, and after DBC and IBT had made manydtgeapts to solve the
building’s problemsBy that time ATCU should have been painfulywarethat the roof had a
designflaw, the materials were shoddy, the building was improperly constructeddthat IBT
wasunwilling or incapable of correcting the building’s water intrusion problems.

The basic function of a roaihd wallss to keep the weatheut. ATCU'’s roofand walldet
weatheiin, and had been doing so for approximately five years at the timealfabed fraudulent
suppressionAlso, by October 201JATCU had already allowed both express warrarbesxpire
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without taking any legal action. But not ordid it allow the warranties to expire, ATQten

allowed the problems to continue &ix more yeardefore filingthis suit. So ATCUwaited
approximately nine years after the most relevant warranty had expired in RO&rcto file
suit—despitethose rairdrops that were falling on its head throughout that.tioghing suggests

that knowledge of a third party’s opinion that the roof was poorly designed would have changed
ATCU'’s course of action. In fact, everything points to the contrary.

For this reaswe, and for all the reasons previously stated, the court finds that even if IBT
purposefullyconcealed the email stating that the roof and walls peoely designed, ATCU
already had ample evidence that its buildiag design issue#t also had ampleme and
opportunity tasue IBTbefore that event occurreand even some time aftejust not five years
later. Thus, the court finds that no reasonable juror could find that IBT’s failure to disctbge
party’s conclusion that ATCU’s building was poorly designed induced ATCU to refaam f
suing IBT. Nor could any reasonable juror conclude that ATCU suffered aeoesge as a
proximate result of IBT’s failure to disclose that diagnosis. ATCU hdaingr suffered damage,
but any damage resultingofn its unreasonable delay in filing this lawsuit was not fraudulently
induced.

Therefore, the court finds that the doctrine of equitable estdppslinot applin this case,
and does nqgtrevent IBT from asserting the statute of limitations defense @sytof ATCU'’s
claims.

ATCU’s Motion to Amend its Complaint

ATCU alleges IBT's failure to disclose Clarks Roofing’s October 2014aileronstitutes
fraudulent suppression, anthyindicate that IBT committed other fraudulent acts during the
years leadingip to this litigation. Thereforédd TCU seeks tdile a third amended complaint+si
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fourth attempt at filing a complaint in this lawsu#to add a fraudulent suppression claim, and
seeks further discovery on the matter. For the reasons stated below, thvalt@ENY the
motion.

In Alabama, a fraudulent suppression claim requires a plaintiff to produce sudbstanti
evidence establishing that 1) the defendant had a duty to disclosetargeneterial fact; 2) the
defendant suppressed that material facth8)defendant’s suppression of that fact induced the
plaintiff to act or refrain from acting; and 4) the plaintiff suffered actualatge as a proximate
result.Booker v. United American Ins. C@00 So. 2d 1333, 1339 (Ala. 1997). Further, Fed. R.
Civ. P. Rule9(b) requirs complainants to plead fraud claims with particularity.

ATCU'’s proposed addition of a fraudulent suppression claim based on IBT’s failure to
disclose the Clarks Roofing email fails on the first eleméathing in the record reveals that, by
the time IBT received the email from Clarks Roofing in October 2011, IBT ow&lJAany duty
to disclose anything to ATCU. AIBT’s contractuabr warranty obligations to ATCU hagkpired
by that time. Further, no fiduciary or other type of relationship created such tdlisglose.

TheSupreme Court of Alabanteas held that “whether one has a duty to speak depends on
a fiduciary, or other, relationship of the parties, the value of the particulattfactlatie
knowledge of the parties, and other circumstances of the case . . . . When the pargesacton
deal with each other at arm’s length, with no confidential relationship, no obligaticsctosei
information arises when the information is not resfed.”Mason v. Chrysler Corp653 So. 2d
951, 954-955 (Ala. 1995). ATCU has not submitted any evidence tending to show that IBT's
interactions or relationship with ATCU were anythmgre tharlBT simply trying to maintain its
goodwill well beyond the end of its contractual duties.

ATCU'’s potential fraudulent suppression claim also fails on the third and fountleeie
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for the same reasons its argument that IBT fraudulently induced itamrébm filing suit failed.
While perhapshe specific flaw that SWA found may not have been openly obvious, ATCU
cannot deny that the buildinggeneraldesign flaws regarding its weaproofing were
overwhelminglyand painfully obvious for more than five years before Clarks Roofing’s efsail.
previously stressed, new properly designed and constructed roofs and walls showlk. not le

Ultimately, ATCU endured nearly ten years of faulty waterproofing leatdmally
contacted a third party to investigate the source of the proBlienyears—the longest possible
statute of limitations-of rain drops causing leaks in a building should piesonable person on
notice that he should more fully investigate the building’s problems. ATCU'’s fadute so
causeghe court to conclude that no reasonable juror could findBias failure to disclose
Clarks Roofing’s opinion about the roof induced or expl&m€U’s failure to bring its claims
within the applicable statute of limitatioperiod. Consequently, neither could a reasonable juror
find that the failure to disclose injured ATCU in any way.

Finally, to the extent ATCU seeks to amend its complaint so that it can conduct more
discovery in search of more instances of fraudulent conduct, the motion is also due to be denied.
Rule 9(b) of the Fed. R. Civ. P. provides heightened pleadingeewnts for fraueébased claims.
To satisfy the rule, ATCU’s fraud complaint must set fahié following:

(1) Precisely what statements were made in what documents or oral representation

or whatomissions were made, and (2) the time and place of each such statement

and the person responsible for making (or, in the case of omissions, not making)
same, and (3) the content of such statements and the manner in which they misled
the plaintiff, and (4) what the defendants obtained as a consequence of the fraud.
Brooks v. Blue Cross & Blue Shield of Fla., rcl6 F.3d 1364, 1371 (11th Cir.
1997).

ATCU’s motion for leave to amend its complaint contains none of the above requirements
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regarding alleg&bns that IBT engaged in fraudulent conduct beyond the suppression of the Clarks
Roofing emailRather, it states only that “paflence of DBC/IBT’s fraudulent suppression was
uncovered based on very limited discovery . . . raising the very real pogs$itatitDBC/IBT
suppressed evidence of other design and construction defects that resulteduire nmbigsion
and damage.” The Blenth Circuit has stated that ‘ljig¢ particularity rule serves an important
purpose in fraud actions by alerting defendants t@teeisemisconduct with which they are
charged and protecting defendants against spurious charges of immoralidntefrabehavior.”
Durham v. Bus. Mgmt. Assoc847 F.2d 1505, 1511 (11th Cir. 1988) (emphasis added). In other
words, Rule 9(b) exists to prevent complainants from crying “fraud” only to go on agfishi
expedition during discovery to try to find somédence of fraud

For these reasons, the court concludes that no reasonable juror could conclude that IBT
fraudulently suppressed tk#arks Roofing email’'s contents from ATQU its injury, andATCU
has not presented any facts satisfying Fed. R. Civ. P. Rule 9(b)’'s heighesedidgprequirements
for fraud. Consequently, an amended complaint would be futile. Therefore, the couEWNM D
ATCU’s motion to amends complaint to give it opportunity for a fishing expedition, especially
when it slept too late to catch the boat.
V. CONCLUSION

For the reasons explained above, the court will DENY ATCU’s motion to strikesIBT’
motion forsummary judgment (doc. 83); DENY its motion to strike IBT’s reply brief in sumfort
its motion for summary judgment (doc. 97); and DENY ATCU’s motion to file a thirchdete
complaint (doc. 82). Finally, the court will GRANT summary judgment in favor ofdB&ll
countsbecause they are untimely under any theang, DIRECT the Clerk to close the case.

The court will enter a separate Order consistent with this Memorandum Opinion.
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DONE this 10th day of August, 2018.
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KARON OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE
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