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MEMORANDUM OPINION
The plaintiff, Katherine Duckworthseeks review of the decision of the
Commissioner of the Social Security Administration (“Coissioner”) denying
her application for a period of disability, Supplemental Security Income (“SSI”)
and Disability Insurance Benefits (“DIB”). Duckworth timely pursued and
exhaustedher administrative remediesind the decision of the Commissioner is
ripe for review pursuant to 42 U.S.C. 88 405(g), 1383(c)(Ihe parties have
consented to the exercise of dispositive jurisdiction lbynded States Mgistrate

Judge pursuant to 28 U.S.C. § 636(c). (D&)c.
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l. I ntroduction

Duckworthwas 50 yearsold onthe date of the ALJ’s opiniomn June 29,
2016 (Tr. at20, 242). She completedthe ninthgrade while attending special
education classeqTr. at274). Herpast work experience inclusi@employment as
acashier/checker, waitress, housekeeper/cledisggwasher, and short order cook
(Tr. at81, 274. Duckworthclaims thatshe became disabled duly 3, 2014 due
to “bipolar disorder, shortness of breath, [and] heart attaCk:.. at273).

When evaluating the disability of individuals over the age of eighteen, the
regulations prescribe a fivdep sequential evaluation procesSee20 C.F.R.
88404.1520, 416.92Gsee also Doughty v. Apfe&t45 F.3d 1274, 1278 (11th Cir.
2001). The first step requires a determination of whether the claimarmtoiag
substantial gainful activity.”20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4)). If
she is, the claimant is not disabled and the evaluation stdpdf she is not, the
Commissioner next considers the effect of all of the physical and mental
impairments combined20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ifhese
impairments must be severe and must meet the durational requirements before a
claimant will be found to be disabledd. The decision depends on the medical
evidence in the mord. See Hart v. Finchd40 F.2d 1340, 1341 (5th Cir. 1971).
the claimant’s impairments are not severe, the analysis sto@) C.F.R.

88404.1520(a)(4)(ii), 416.920(a)(4)(i))Otherwise, the analysis continues to step

Page2 of 43



three, which is a detemmation of whether the claimargt’impairments meet or
equal the severity of an impairment listed in 20 C.F.R. BR@#, Subpart P,
Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iilj.the claimant’s
impairments fall within this categorghe wil be found disabled without further
consideration. Id. If they do not, a determination of the claimant’s residual
functional capacity will be made and the analysis proceeds to the fourth2§tep.
C.F.R. 88 404.1520(e), 416.920(e). Residual functional capacity (“RFC”) is an
assessment, based on all relevant evidence, of a claimant’s remaiiigg@do

work despitener impairments. 20 C.F.R. § 404.945(a)(1).

The fourth step requires a determination of whether the afdim
impairments prevenher from returning to past relevant work20 C.F.R. 88§
404.1520(a)(4)(iv), 416.920(a)(4)(iv)f the claimant can still do her past relevant
work, the claimant is not disabled and the evaluation stdgs.If the claimant
cannot do past relevant work, then the analysis proceeds to the fiftHdteptep
five requires theCommissionerto consider the claimant’'s RFC, as well as the
claimant’s age, education, and past work experiencerder to determine if she
can do other work.20 C.F.R. 88 404.1528)(4)(v) 416.920(a)(4)(v). If the
claimant can do other work, the claimant is not disabldd.The burden is on the
Commissioner to demonstrate that other jobs exist which the claimant can perform;

and, once that burden is mtte claimant must proveer inability to perform those
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jobs in order to be found disabledones v. Apfell90 F.3d 1224, 1228 (11th Cir.
1999).

Applying the sequential evaluation process, the ALJ foundDRoakworth
meets the nondisability requirements for a period of disalasind DIB and was
insured throughSeptember 142014. (Tr. at 25). She further determined that
Duckworthhas not engaged in substantial gainful activity since the alleged onset
date of her disability. (Tr. at ). According to the ALJ, the plaintifhas the
following impairments thaare considered “severe” based on the requirements set
forth in the regulations‘[m]orbid obesity, asthma/chronic obstructive pulmonary
disease, depressive disorder with anxiety, borderline intellectual functi@ndg,
mild degenerative joint disease of the left eloow.[Tr. at ). However,she
found that these impairments neither meet nor medically equal any of the listed
impairments in 20 C.F.R. Part 404, Subpart P, AppendikTt. at27). The ALJ
determined theDuckworthhas the following residual functional capacity:

After careful consideration of the entire record, | find that the claimant

has the residual functional capacity to stand/walk six hours in an

eighthour day; sit six hours in an eighour day;and lift/carry twenty

pounds occasionally and ten pounds frequerfllige can occasionally

stoop, kneel, crouch, crawl, and climb ramps and stairs; never climb

ladders, ropes, or scaffolding and occasionally be exposed to dusts,

fumes, odors, gases and poeentilation. She canunderstand,
remember, and carry out simple instructions; maintain attention and
concentration for a two hour timeeriod in order to complete an

eight[]-hour workday; adapt to changes in the workforce that are
introduced gradually and infrequently; maintain occasional interaction
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with co-workers and the generplblic; and is expected to miss no

greater than one to two days of work pemtho
(Tr. at34).

According to the ALJ,Duckworthis unable to perform any ofeh past
relevart work, she is “approaching advanced agednd she hasa “limited
educatiori’ as those terms are defined by the regulatiori$r. at 37). She
determined that “[t]ransferability of job skills is not material to the determination
of disability because using the Medidabcational Rules as a framework supports
a finding that the claimant is ‘not disabled,” whether or th@ claimanthas
transferable job skills (Tr. at 37). The ALJ found thatDuckworth has the
residual functional capacity to perform ligh“work that exiss in significant
numbers in the national econorhy(Tr. at 3B). Even thoughadditional limitations
iImpede Plaintiff's “residual functional capacity to perform the full rangégbit
work,” the ALJ determined thaPlaintiff “would be alle to perform the
requirements of representatiwecupationsuch as[n] inserter.. ; hand bander. ;
andbakery worker...” (Tr. at 34). The ALJ concluded higndings by stating that
Plaintiff “has not been under a disability, as defined in the Social Security Act,

from July 3, 2014through the date of this decisibn(Tr. at38).
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[I.  Standard of Review

This wurt’s role in reviewing claims brought under the Social Security Act
IS a narrow one.The scope of its review is limited to determining (1) whether
there is substantial evidence in the record as a whole to support the findings of the
Commissioner, and (2) whether the correct legal standards were ap@essl.
Richardson v. Peralest02 U.S. 389, 390, 401 (197Miilson v. Barnhart 284
F.3d1219, 1221 (11th Cir. 2002)The ®urt approaches the factual findings of the
Commissioner with deference, but applies close scrutiny to the legal conclusions.
See Miles v. ChateB4 F.3d 1397, 1400 (11th Cir. 1996%ubstantial evidence is
more thana scintilla and is such relevant evidence as a reasonable person would
accept as adequate to support a conclusiditthell v. Commissioner, Soc. Sec.
Admin, 771 F.3d 780, 782 (11th Cir. 2014)he ®urt may not decide facts,
weigh evidence, or subgite its judgment for that of the Commissionétiles, 84
F.3dat 1400 “The substantial evidence standard permits administrative decision
makers to act with considerable latitude, and ‘the possibility of drawing two
inconsistent conclusions from the evidence does not prevent an administrative
agency’s finding from being supported by substantial evidencd?arker v.
Bowen 793 F.2d 1177, 1181 (11th Cir. 1986) (Gibson, J., dissenting) (quoting
Consolo v. Fedral Mar. Comm’n 383 U.S. 607, 620 (1966))ndeed, even if this

court finds that the evidence preponderates against the Commissioner’'snjecisi
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the court must affirm if the decision is supported by substantial evidevides,
84 F.3d at 1400.No decision is automatic, however, for “despite thegerential
standard [for review of claims] it is imperative that the Court scrutinize the record
in its entirety to determine the reasonableness of the decision rea@rethés v.
Bowen 815 F.2d 622, 624 (11th Cir. 198 Moreover, failure to apply the correct
legal standards is grounds for revers@ee Bowen v. Heckler48 F.2d 629, 635
(11th Cir. 1984).
[11. Discussion

Duckworthargueghat the ALJ’s decision should be reversed and remanded
for six reasons. First, Duckworth assertsthat she neetsthe requirements of
Listing 12.08C. Secondthe paintiff contends thathe ALJ failed to afford proper
weight to the evidence and opiniomsamining psychologistsThird, the plaintiff
maintains that the ALJ improperly assigned more weight to tmeeramining
physician than to the examining psychologfst&ourth, he plaintiff assertghat
that ALJerroneously concluded that the plaintiff's subjective complaedarding
her symptoms were not entirely credible. Fifth, the plaintiff contends that the
ALJ’s decision is not based upon substantial evidence because the hypothetical
guestions presented to thecational expert (“VE"did not accurately set forthe

plaintiff's limitations Sixth and finally, Duckworth maintains that the ALJ’'s

The court will combine the discussion for the second and third alleged errors.
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finding that she retainan RFC to perform light work is not supported by
substantial evidence.
A. Listing 12.0%

Duckworth argues that she meets Listing 12.68cause she has a full scale
IQ of 69 (as scored by Dr. Wilson in April 2014y addition to depressn and
anxiety, mental impairments that impose significant limitationsher ability to
work. The Commissioner argues that substantial evidence supports the ALJ’s
determination that the plaintiff failed to establish defiaitsadaptive functioning
which are required for a finding of disability under Listing 12.05C

To “meet” a listing at the third step of the analysis, the claimant must have
an impairment that “satisfies all of the criteria of that listing” and meets the
durational requirements.20 CF.R. 88 404.1524(c)(3), 416.925(c)(3).Under
Listing 12.0%,° the ALJ must first determine whether the claimant has
“significantly subaverage intellectual functioning with deficits in adaptive

functioning initially manifested during the developmentaiqatri.e., the evidence

2 The court will combine the discussion for the fifth and sixth alleged errors.

3 In August of 2013, the SSA amendd#ue Listing and replaced the words “mental
retardation” with “intellectual disabilityy recognizing the pejorative and offensive connotations
that had come to be associated with the impairmidotvever, the change in terminology did not
“affect the actual medical definition of the disorder.Change in Terminology: “Mental
Retardation” td'Intellectual Disability”, 78 Fed. Reg. 46,499, 46,5@&Lug. 1, 2013) (codified in
20 C.F.R. pt. 404, 416).
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demonstrates or supports onset of the impairment before adel@28nes v. Soc.
Sec. Admin., Comm’the Eleventh Circuit stated that,
[a]lthough the Social Security gdations do not definédeficits in
adaptive functioning, the Diagnostic and Statistical Manual of
Mental Disorders states that adaptive functioning réferdow well
a person meets standards of personal independence and social
responsibility, in comparison to others of similar age and sociocultural
background Adaptive functioning involves adaptive reasoning in
three domains: conceptual, social, and practical.”
695 F. App’x 507, 509 n.3 (11th Cir. 2017quoting Am. Psychiatric Ass’n
DIAGNOSTIC & STATISTICAL MANUAL OF MENTAL DISORDERS37 (5th ed. 2013))
In other words, “adaptive functioning ‘refers to how effectively individualsec
with common life demands and how well they meet the standards of personal
independence expected of someone in their particular age group, sociological
background, and communpitetting”” O’Neal v. Comm’r of Soc. Se®14 F.
App’x 456, 459 (11th Cir. 2015) (quotirfym. Psychiatric ASS'nDIAGNOSTIC &

STATISTICAL MANUAL OF MENTAL DISORDERS42 (4th ed., Text Revision, 2000)

4 It has been noted that “absent evidence of sudden trauma that can cause rétardation

IQ test demonstrating retardation creates “a rebuttpldsumption of a fairly constant 1Q
throughout [] life.” Hodges v. Barnhay276 F.3d 1265, 12689 (11th Cir. 2001) (citingluncy

v. Apfe] 247 F.3d 728, 734 (8th Cir. 2001)Meéntal retardation is not normally a condition that
improves as an affectecqgon ages.... Rather, a persoiQ is presumed to remain stable over
time in the absence of any evidenmea change in a claimant’s intellectual functioning.”
Luckey v. U.S. Dept. of Health & Human Ser890 F.2d 666, 668 (4th Cir.1989) (holditigt
absence of 1Q test in developmental years did not preclude finding of mentalatieta
predating age 22 anthat courts should assume an IQ remained constant absent evidence
indicating change in intellectual functioning).
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After satisfying the first three requiremenitssting 12.05C further provides
that “[tlhe required level of severity for this disorder is met when the evidence
demonstrates . . . [a] valid verbal, performance or full scale 1Q of 60 through 70
and a physical or other impairment imposing an additionalsagrdficant work
related limitation of functioi> A claimant is conclusively presumed to be

disabled if she meets or equals the level of severityheflisted impairment.

> Listing 12.05 was substaally re-written by the Social Security Administration, effective

January 17, 2015eeB1 FR 66178, at 66167. The Commissioner agrees, however, that the 2017
version does not apply to the decision made with respect to the claimant’s disdlbéty
dedsion was made under pexisting Listings. In effect at the time of the ALJ’s decision was
the following version of Listing 12.05:

12.05 Intellectual Disability Intellectual disability refers to significantly
subaverage general intellectual functioning with deficits in adaptive functioning
initially manifested during the developmental periode. the evidence
demonstrates or supports onset of impairment before age 22.

The required level of severity for this disorder is met when the
requirements in AB, C, or D are satisfied.

A. Mental incapacity evidenced by dependence upon others for personal
needs (.e.g. toileting, eating, dressing, or bathing) and inability to
follow directions, such that the use of standardized measures of
intellectual functionings precluded;

OR

B. A valid verbal, performance, or full scale 1Q of 59 or less;
OR

C. A valid verbal, performance, or full scale IQ of 60 through 70 and a
physical or mental impairment imposing an additional and significant
work-related limitation of function;

OR

D. A valid verbal, performance, or full scale 1Q of 60 through 70,

resulting in at least two of the following:

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or
pace; or

4. Repeated episodes of decompensation, each for extended duration.
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Perkins v. Comm’r, Soc. Sec. Admi&53 F. Appx 870, 872 (11th Cir. 2014)
(quoting Crayton v. Callahan120 F.3d 1217, 1219 (11th Cir. 1997 hlowever,
“[a] valid 1Q score does not have to be conclusive of [an intellectual disability]
where the 1Q score is inconsistent with other record evidence regarding the
claimant’s daily livingactivities and behavior.”Perking 553 F. App’x at 873.
Additionally, the Eleventh Circuit has held that Listing 12.05C generally is met
“‘when . . . evidence of an additional mental or physical impairment that has more
than ‘minimal effect’ on the claimant’s ability to perform basic work activities.”
Monroe v. Comrm of Soc. Se¢504 F. Appx 808, 810 {1th Cir.2013) (quoting
Lowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992)).

The Eleventh Circuithas described the stéwree analysis requiredy

Listing 12.05 as follows:

To meet listing 12.05 (“intellectual disability”), “a claimant must at
least (1) have significantly subaverage general intellectual
functioning; (2) have deficits in adaptive behavior; and (3) have
manifested deficits in adaptive behavior before age 22adyton 120

F.3d at 1219. These requirements are referred to as the listing’s
“diagnostic criteria.” See 20 C.F.R. pt. 404, subpt. P, ap® 12.00
(“Listing 12.05 contains an introductory paragraph with the diagnostic
description for [intellectual disability].”)In addition to satisfying the
diagnostic criteria, a claimant must meet one of the four severity
requirements in paragraphs A through D of the listin§ee id.
812.05. Under paragraph C, the only paragraphissue here, a
claimant must show that she has both “[a] valid verbal, performance,
or full scale 1Q of 60 through 70 and a physical or other mental
impairment imposing an additional and significant woelated
limitation of function.”
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A valid 1Q score 660 to 70 satisfies the first prong of paragraph C
and creates a rebuttable presumption that the claimant satisfies the
diagnostic criteria for intellectual disabilitySee Hodges v. Barnhart

276 F.3d 1265, 12689 (11th Cir. 2001).At the same timetis well
established that such a presumption does not arise where a qualifying
IQ score is inconsistent with other record evidence concerning her
daily activities and behaviorLowery v. Sullivan979 F.2d 835, 837
(11th Cir. 1992) (citingPopp v. Heckle 779 F.2d 1497, 1499 (11th

Cir. 1986)). But once the ALJ accepts an IQ score as valid and finds
that the claimant’'s impairments meet or medically equal the other
criteria of listing 12.05C, the disability determination cannot be based
on the claimant’'sge, education, or work experiendd.

In sum, a claimant proves that she meets listing 12.05C by

establishing the diagnostic criteria for intellectual disabilitgluding

deficits in adaptive functioningshowing onset before age 22;

producing a vadl, qualifying 1Q score; and exhibiting the requisite

deficits in workrelated functioning.
Frame v. Comm'r, Soc. Sec. Admb86 F. App’x 908, 9141 (11th Cir. 2015)
(italics added for emphasis)

While the ALJ is permitted to consider evidence tlanconsistent with a
finding of intellectual disability, an ability to perform work for several years does
not rebutthe intellectual disabilityvhere “there is no evidence that [the job held is]
beyond the reach of a mildly retarded individuaDurhamyv. Apfe] 34 F. Supp.
2d 1373, 1380 (N.D. Ga. 1998Moreover, a finding that a claimant worked in the
past, and even that a claimant could return to her past work, does not preclude an

award of benefits where the claimant meets or equals a Lisihugham 34 F.

Supp. 2d at 1381.
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The ALJ determined that Duckworth did not have deficits in adaptive
functioning, thereby avoiding the need to analyze the validity of the full scale 1Q

score. Specifically, the ALJ held:

The claimant has at most borderlineeitgctual functioning instead of
an intellectual disability. Dr. Wilson’s testing provided low test
scores concerning the claimantQ. However, as explained above,
the claimant would only have an intellectual disability if the claimant
had significantsubaverage general intellectual functioning and have
deficits in adaptive functioning.The claimant took and passed her
driving test, which required knowledge of traffic laws and coddse
claimant worked in senskilled jobs. A review of the claimargwork
history documents that the claimant was previously able to engage in
work activity at the semiskilled level, as reported by the vocational
expert. Working at a sermskilled level appears inconsistent with Dr.
Wilson’s extreme limitations. Furthermoe, the claimant has been
able to run a household (Exhibits D7E and D5H)e claimant stated
that she assists her husband in getting ready for work, she is able to do
daily activities such as cleaning, doing laundry, taking care of
animals, shopping in stores and cookifidhe claimant also indicated
that she takes care of her tweto year old stepdaughter, whom the
claimant describes as slowhe claimant is also able to pay bills and
maintain a checkbook and/or procure money orddiise claimant's
intellect is described as "average" in the Quality of Life medical notes
(Exhibit D7F).

The claimant was in special education classes during her school years.
Nonetheless, the claimant stated that she has taken care of her
husband for of over 17 ges. The claimant gets up with her husband
and assists him, as he gets ready for wa#ditionally, the claimant
noted that she takes care of heryR2rold stepdaughter who is
"slow". Nevertheless, the claimant’s prepares good meals each day
and doeshouse cleaning. Additionally, the claimant can shop for
food. The claimant and her husband indicated that the claimant could

Pagel3of 43



pay bills and use a checkbook/money ordé@he claimant and her
husband related that the claimant could drive and go out albhe.
claimant was able to obtain a drivelficense and has worked several
jobs including a cashier/checker and short order cook that were semi
skilled jobs, as classified by the vocational expdherefore, | find

that the claimant does not meet thaductory paragraph in Listing
12.00, which is a prerequisite to meeting the other section 12.05
requirements. Therefore, the claimant does not meet section 12.05
listing.

(Tr. at31, 34).

In this case,substantial evidence supports the ALJ's deteatibn that
Duckworth didnot establish deficits in adaptive functioningBecause the ALJ
may rely upon the plaintiff's work experience and daily activities and behavior to
analyze any deficits in adaptive functioning, see did here, ecord evidence
supports each of the ALJ’s findings regarding Duckwasthtdaptive functioning.
Perking 553 F. App’x at 873.As the ALJ pointed out, the plaintiff's abikts to
assist her husband arnad take care of her stepdaughter, in addition to driving,
shopping, maintaining finances, and working sehkilled jobs, indicate that the
plaintiff was not socially dependent on othestirely. Any true deficits in
adaptive functioning were minirhat best. Although Duckworth puts forward
evidence which contradicts the ALJ's determination, namely her husband’s
testimony regarding the conflicts that Duckworth has when she encounters people

in public, the court may not reweigne evidenceeven if the evidence in the record
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supports inconsistent resultdiles, 84 F.3dat 1400, Parker, 793 F.2dat 1181
(Gibson, J., dissenting) (quotiri¢pnsolo v. Federal Mar. Comm’'383 U.S. 607,
620 (1966)). Furthermore, the plaintiff points to the mental health source
statements (“MHSS”) submitted by Dr. Wilson and Ms. Phillips, LCSW) tith
concluded that Duckworth “[c]annot maintain socially appropriate behavioradher
to basic standards of neatness/cleanliness.” (Tr. a@3R6 As will be explaiad
in more detail below, the ALJ afforded little weight to each MHSS. For example,
Ms. Phillipss treatment notesindicated that Duckworth’'s appearance was
appropriate, whicltontradictsher and Dr. Wilson’s opini@aboutDuckworth’s
neatness and cleanliness. (Tr. at 530, 532, 538, 540, 557, 564, 573, 576).
Accordingly, because theresisubstantial evidenceo support the ALJ’s
determination that Duckworth did not have deficits in adaptive functioning, there is
no error in finding thakber mental functioningid not meet Listing 12.05C.
B. Examiningand NonrExaminingSources

Duckworth argwes thatthe ALJ failed to affad proper weight to her
examining psychologists, Dr. Wilson and Dr. Nichaisdto her treating therapist,
Licensed Clinical Social Worker Kristy Phillipsyith regard to Duckworth’s
ability to interact with the publi@nd ceworkers She asserts that the ALJ
substituted her own judgment for that of a medical expert. Furthermore,

Duckworth argues that the ALJ impermissibly afforded more weight to a non

Pagel5of 43



examining physician, Dr. Williams, than to her examining psychologists an
treating therapist. The Commissioner argues that substantial evidencestipport
ALJ’s weighing of the opinion evidence.

Under prevailing lawthe ALJ must consider several factors in determining
the weight to be given to a medical opiniofihe weght to be afforded a medical
opinion regarding the nature and severity of a claimant’s impairments depends,
among other things, upon the examining and treating relationship the medical
source had with the claimant, the evidence the medical source pressapport
the opinion, how consistent the opinion is with the record as a whole, and the
specialty of the medical sourceSee20 C.F.R. 88 404.1527(d), 416.927(d).
Different types of medical sources are entitleddifbering weights. 20 C.F.R.
8404.1527(c). The opinion of a treating physician, who has an ongoing
relationship with the patient, is entitled to the greatest weigh C.F.R.
8404.1527(c)(2).A nontreating physician or psychologist, who has examined the
patient but does not treat the patient, is entitled to less weiglt. C.F.R.
8404.1527(c)(1:)2). The least weight is given to a neraminingphysician who
may provide an opinion based arreview of the medicdhe record but who has
not examined the patient20 C.F.R. § 404.154c)(1). Any medical source’s
opinion may be rejected where the evidence supports a contrary concluSem.

e.g, McCloud v. Barnhart166 F. App’x 410, 4189 (11th Cir. 2008).
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A treating physiciars testimony is entitled to “substantial or consaiide
weight unless ‘good cause’ is shown to the contragrawford v. Cominr of Soc
Sec, 363 F.3d 1155, 1159 (11th Cir. 2004) (quotireyis v. Callahan125 F.3d
1436, 1440 (11th Cir. 1997)) (internal quotations omittetf}.ood cause” exists
for an ALJ notto give a treating physician’s opinion substantial weight when the:
“(1) treating physician’s opinion was not bolstered by the evidence; (2) evidence
supported a contrary finding; or (3) treating physician’s opinion was conclusory or
inconsistent with the doctor's own medical record$?hillips v. Barnhart 357
F.3d 1232, 1241 (11th Cir. 2004giting Lewis 125 F.3d at 1440)see also
Edwards v. Sullivan937 F.2d 580, 5884 (11th Cir. 1991) (holding that “good
cause” existed where the opinion was contradicted by other notations in the
physician’s own record).

Additionally, an ALJmay consider evidence fronother sources,” such as
licensed clinical social worksr “to show the severity of [the claimant’s]
impairments and how it affects [the claimant's] ability to work20 C.F.R.

§ 404.1513(d) (2016); Social Security Ruling (“S$RB-03p, 2006 WL 2329939,

at *1 (Aug. 9, 2006f. An ALJ may consider # factors listed in 20 C.F.R.

6 20 C.F.R. § 404.151®as substantially revritten by the Social Security Administration,

effective March 27, 2017. See20 C.F.R.8 404.1513 (2018). Furthermore, the Social Security
Administration rescinded SSR @3p, effective March 27, 2017The Commissioner agrees,
however, that theew versionof the regulatiordoes not appland that SSR 063p still applies

to the decision madwith respect to the claimant’s disabilitythat decisionby the ALJwas
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made underthe pre-existing regulation and SSR At the time of the ALJ's decisigrthe
following version of 20 C.F.R.8 404.1513 was in effect:

§404.1513 Medical and other evidence of your impair ment(s).

(a) Sources who can provide evidence to establish an impairment. We need
evidence from acceptable medical sources to establish whether you have a
medically determinable impairment(s). See 8 404.1508. Acceptable medical
sources are-

(1) Licensed physicians (medical or osteopathic doctors);

(2) Licensed or certified psychologists. Included are school psychologists
other licensed or certified individuals with other titles who perform the
same function as a school psychologist in a school setting, for purposes of
establishing intellectual disability, learning disabilities, and borderline
intellectual functioning only;

(3) Licensed optometrists, for purposes of establishing visual disorders only
(except, in the U.S. Virgin Islands, licensed optometrists, for the
measurement of visual acuity and visual fields only);

(4) Licensed podiatrists, for purposes of establishing impairments of the foot,
or foot and ankle only, depending on whether the State in which the
podiatrist practices permits the practiceotliatry on the foot only, or the
foot and ankle; and

(5) Qualified speeciianguage pathologists, for purposes of establishing
speech or language impairments only. For this source, “qualified” means
that the speectanguage pathologist must be licensed by Btate
professional licensing agency, or be fully certified by the State edaocat
agency in the State in which he or she practices, or hold a Certificate of
Clinical Competence from the American SpedanguageHearing
Association.

(d) Other sourcesln addition to evidence from the acceptable medical sources
listed in paragraph (a) of this section, we may also use evidence from other
sources to show the severity of your impairment(s) and how it affects your
ability to work. Other sources include, lare not limited te—

(1) Medical sources not listed in paragraph (a) of this section (for example,
nursepractitioners, physicians' assistants, naturopaths, chiropractors,
audiologists, and therapists);

(2) Educational personnel (for example, school teachers,setams, early
intervention team members, developmental center workers, and daycare
center workers);

(3) Public and private social welfare agency personnel; and

(4) Other nommedical sources (for example, spouses, parents and other
caregivers, siblings, other relatives, friends, neighbors, and clergy).
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8404.1527 in evaluating the opinions from “other sources.” 8&B3p 2006
WL 2329939, at *45. Specifically,
[flor opinions from sources such as teachers, counselors, and social
workers who are not medical sources, and other-medical
professionals, it would be appropriate to consider such factors as the
nature and extent of the relationship between the scamdethe
individual, the source’s qualifications, the souscafea of specialty or
expertise, the degree to which the source presents relevant evidence to
support his or her opinion, whether the opinion amsistent with
other evidence, and any other factors that tend to support or refute the
opinion.
SSR 0603p, 2006 WL 2329939, at *5
The Court alsanustbe aware that opinions such as whether a claimant is
disabled, the claimant’s residual functionedpacity, and the application of
vocational factos “are not medical opinions,.but are, instead, opinions on issues
reserved to the Commissioner because they are administrative findings that are
dispositive of a case; i.e., that would direct the determination or decision of
disability.” 20 C.F.R. 88 404.1527(e), 416.927(d)he Court is interested in the
doctors’ evaluations of the claimant’s “condition and the medical consequences
thereof, not their opinions of the legal consequences of his [or hed]ticor’
Lewis 125 F.3d at 1440Such statements by a physician are relevant to the ALJ’s
findings, but they are not determinative, as it is the ALJ who bears the

responsibility for assessing a claimant’s residual functional cap&asy,. e.g.20

C.FR. § 404.1546(c).
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1. Dr. Wilsonand Ms. Phillips Opinions

The plaintiff contends thd#flental Health Source Statemeptsvided byDr.
Wilson and Ms. Phillipsndicate that Duckworth cannot interact with the public
even on an occasional basis. (Doc. 17 427%). In her decision, he ALJ

addressed Dr. Wilsoand Ms. Phillip&s opinions as follows:

In the case at hand, Dr. Wilson noted that the claimant drove herself
to the ewaluation and had a valid driverlicense. Dr. Wilson noted

that the claimans affect was irritable and she itegd being "sad most

of the time". Dr. Wilson relatedhat the claimant reported that she
had "three personalities".However, he related that the claimant
cleans the house, watches television, and crochets blankats.
Wilson stated that the claimant has a significant reduction in social
engagement and reduced energy and actiitgwever, the claimant
denied serious problems with her concentration and memany.
Wilson reported the claimant had serious problems wgtngs of
worthlessness and there was evidence of anhedonia and restriction of
activities. Dr. Wilson opined that the claimant had significant
cognitive deficits with extremely deficient verbal skills, and very poor
working memory and processing speddr. Wilson opined that the
claimants ability to withstand the pressures of deyday
occupational functioning was highly impaired and she would have
difficulty with the interpersonal and task aspects of any job.
Moreover, he reported that the claimanbuld likely have serious
problems getting along with other people on the jebrthermore, Dr.
Wilson submitted a mental health related medical source statement on
April 2, 2014, which indicated that the claimant had difficulty
maintaining attention and concentration or performing activities
within a schedule (Exhibit B3F)He stated that the claimant could not
sustain an ordinary routine without special supervision; accept
instructions and respond appropriately to criticism from supervisors;
or maintain socially appropriate behavior and adhere to basic
standards of neatness and claimarisic]. He stated that claimant
would miss 30 days of work out of a month due to her psychological
symptoms.
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A review of the claimans$ actual longitudinal treatment record fails to
support the extreme limitations as opined by Dr. Wils@m April 8,
2014, Krigy Phillips, LCSW, the claimant’s mental health social
worker, reported that the claimant was oriented to person, place, time,
and situation (Exhibit D7F).Ms. Phillips described the claimaat’
behavior as unremarkableThe claimant speech and affect were
appropriate. The claimant menory was intact and the claimast’
attention was gained and maintainedls. Fhillips noted that the
claimants thought processes were logical and thought content was
unremarkable.In fact, Ms. Phillips rated the claimant’s GAF level at
60, which represents only moderate symptomologgr the reasons
stated above, | give Ms. Phillip&AF rating only some weight.

On the ¢her hand, Ms. Phillips also submitted a statement on May 13,
2014, stating that the claimant was unable to understand, remember,
or carry out even very short and simple instructions (Exhibit D4F).
She related that the claimant did not maintain attentiongentration,

and/or pace for a period of at least two houvkoreover, she related

that the claimant did not maintain socially appropriate behavior and
adhere to basic standards of neatness and cleanliness, and that she
would be expected to miss greatean 25 days of work per month.

However, Ms. Pitlips’ actual treatment notes on May 13, 2014, the
same day that she provil¢he statement of the claimanteing so
mentally impaired, related that there hhden no change in the
claimants mental status (Exhibit B7F)n fact, Ms. Phillips medical
nates stated that the claimasmithood was euthym@&nd estimated that
the claimant intelligence level was averagé&he claimant thought
processes were dedmed as logical and the claimant’s thoughttean
was described as unremarkableurthermore, MsPhillips rated the
claimants GAF level at 60, which indicates only moderate
limitations, which isinconsistent with Ms. Phillips’ opinions of the
claimants inability to perform even simple instructgon
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Therefore, due to the inconsistencies l@=w Ms. Phillips and Dr.
Wilson’s opinions and the claimant’s longitudinal treatment records, |
afford their statements little weight.

(Tr. 29:31).

Substantial evidence supports the ALJ’s decismmafford little weight to
the opinions of Dr. Wilson and Ms. PhillipdNotably, neither Dr. Wilson’s nor
Ms. Phillips’s MHSS indicate any limitation regarding interactions with the public
or coworkers, other than a notation that Duckworth cannot mairgacially
appropriate behavior. (Tr. at 39G). Although Ms. Phillip’s opinion qualifies as
an “other source,” the court will examine her opinion as if it were a medical source
under 20 C.F.R. § 404.1527. Notadi¥s. Phillips's own records are incaistent
with the MHSS she provided to the ALMs. Phillips consistently reported, with
minor, infrequent deviations, that Duckworth’s “appearance is appropriate”; that
she was"orientedto person, place, time and situatiprihat her behavior was
unremakable; that her affect was appropriate and heschweas euthymic; that her
intellect was average; that she was cooperative; that her attention was “gained and
maintained”; that her impulse control, judgment, and insight were fair; that her
self-perceptionwas realistic; that her thought processes were logical; and that her
thought content was unremarkable. (Tr. at-33053233, 53839, 54041, 557,
56465, 567, 57374, 576). Duckworth also reported to MsPhillips that
Citalopram helped with her depression, that it made her feel better, that it helped
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with her mood, and that she was compliant with her medications. (Tr. &&31,
539, 541, 557). Wk Duckworth reported a frustrated mood to Ms. Philis
later sessionghe frustration stemmed froher husband’s controllingehaviorand
concerns thaher husband was cheating on h@ir. at 557, 565, 567, 574, 576),
not an underlying psychological condition.

Duckworth’s social activities and work history contradict Dr. Wilson’'s
limitations concering her ability to “sustain an ordinary routine” and “maintain
socially acceptable behavior (Tr. at 396). As the ALJ correctly noted,
Duckworthand her husband reportedtier respectiva-unction Repodthat she
interacts with family members dailyna that sheshopsfor groceries and other
goods on a somewhat regular basis each month. (TR9%&©8, 310-17).
Furthermoreevidence exists in the record demonstrating #iat worked semi
skilled jobsrequiring interactions with thpublic and ceworkers for many years,
working as a waitresst a restaurandnd as a cashier a local grocery store.
(Tr.at 274). She also completed daily household chores and managed finances.
(Tr. at 31214). The ALJ permissibly determined that Duckworth interagith
her family despite reporting difficulties in interacting with family and friends
based on selfeports that she helps her husband get ready each morning and that
she takes care of her stdpughter As stated previously, the mere existence of

conflicting evidence (namely, her ability to get along well with others) does not
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mean that the ALJ’s decision is not supported by substantial eviddieecourt
may not reweigh the evidence, even if the court determines that it would have
weighed the evidencdifferently. Miles, 84 F.3dat 140Q Accordingly, substantial
evidence supports the ALJ’s decision to afford little weight to Dr. Wilson and Ms.
Phillips’s opinions.

2. Dr. Nichol’s Opinion

The plaintiff contends that Dr. Nichols, an examining consu#ativ
psychologistjndicated that Duckworth cannot interact with the public even on an
occasional basis.(Doc. 17 at 287). In her decision, the ALJ addressed Dr.

Nichols’s opinion as follows:

After the claimants current claim for disability benefits waked, the
claimant underwent another consultative psychological evaluation
conducted by June Nichols, Psy.D., on September 23, 2014 (Exhibit
D9F). Dr. Nichols observed that the claimant presented as a neat and
clean individual. The daimant’s speech waclear and normal in rate.
Moreover, the claimant's mood was within normal limits and
congruent with thought processes.The claimants affect was
appropriate but her energy was decreaded.Nichols described that

the claimant’'s stream of consciousnesss clear, and the claimant
was oriented to person, place, time, and situati¢towever, the
claimants speed of mental processing was slow and her thought
processing was impoverishedNevertheless, Dr. Nichols indicated
that the claimarjis] symptomolgy was only moderate in nature, as
Dr. Nichols rated the claimant's GAF level at 53dowever, Dr.
Nichols opined that the claimant’s ability to relate interpersonally and
withstand the pressures of everyday work was compromised; and she
had deficits, which would interfere with her ability to remember,
understand, and carryofsic] work-related instructions.
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| give only some weight to Dr. Nichgls] findings based in part to

the claimants inconsistent reports to Dr. Nichol3he claimant told

Dr. Nichds in September 2014 that she had problems remembering
things and that she does not even try to cook (Exhibit D9F). Dr.
Nichols noted that the claimaat'recent memory functioning and
remote functioning appears to be grossly intabt. the clamant's
Fundion Report, the claimant states that she prepares a good meal
everyday taking about two hours to prepare and the claimant’s
husbands Third Party Function Report states that the claimant cooks
simple meals (Exhibits D7E and D5E)What Dr. Nichds believel
about the claimard’ ability to cook isnconsistent with the claimaist’
Function Report and the claimant’s husband’s Third Party Function
Report. The claimant reported to Dr. Nichols that the claimant had
two strokes on June 27, 2014 (Exhibit D9F); kwer, the medical
records do not support that the claimant had a stroke and the
claimants attorney agreed that the medical records do not indicate
that the claimant had a stroke in June 2@E#hibit D6F). Dr.
Nichols found that the claimant could not mage her own funds
(Exhibit D9F). However, the claimant and her husband reported that
the claimant could pay bills, count change and manage a checking
account/money orders (Exhibits D7E and DS5E). réfae, | am
giving Dr. Nichols’opinions only some weld.

(Tr. at 3132).

Substantial evidence supports the ALJ's decision to afford “only some
weight” to the opinion of Dr. Nichols(Tr. at 32). Evidence in the record supports
the inconsistencies highlighted by the Alld.addition to the inconsistencies noted
by the ALJ, Duckworth reported to Dr. Nichols’s that she completedethid
grade, but her disability report and hearing testimony indicates that she completed

only theninth grade, dropping out of high school before fully completingtémgh

grade. (Tr. at 49, 274). Importantly, as the ALJ pointedsht,is not required to
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accept Dr. Nichols’s report whekale if the report is based on the potehtial
guestionablecredibility of Duckworth. If the information supporting the report is
incorrect,it is unquestionabléhat the report is not entirely credible. If some of the
information supporting the report was incorrect, the ALJ reasonably inferred,
based on other evidence in the record available to Dr. Nichols, that the information
concerniig her ability to interact with others was either exaggerated or incorrect
when provided to Dr. Nichols. Thefore, the ALJ properly redudghe weight of
Dr. Nichols’s opinion thatDuckworth’s “ability to relate interpersonally and
withstand the pressuresf everyday work was compromiséd (Tr. at 31).
Accordingly, substantial evidence supports the ALJ’s decision to afford only some
weight to the opinion of Dr. Nichols.

3. Dr. Williams

The plaintiff asserts that the ALJ erred in assigning more weighhdo t
opinion of Dr. Williams, a nomxamining physician, than to the opinions of Dr.
Wilson, Dr. Nichols, and Ms. Phillips(Doc. 17 at 2-31). In his decision, the
ALJ addressed DWilliams'’s opinion as follows:

Samuel Williams, M.D., reviewed the evitee on behalf of the State

Agency on October 16, 2@1and opined that the claimastnental

condition resulted in a moderate restriction in activities of daily living,

moderate difficulties in maintaining social functioning, moderate

difficulties in mainaining concentration, persistence, or pace, and no

episodes of decompensation, each of extended duration (Exhibits D4A
and D6A).
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In terms of the claimant’s cognitive abilities, Dr. Williams opined that
the claimant was able to understand and remembeitesinstructions
(Exhibits D4Aand D6A). He noted the claimant was able to carry out
short and simple instructions, and attend and concentrate fdrawo
periods on simple tasks with customary breaks and rest, during the
regular workday. He indicated thtathe claimant may benefit from a
flexible schedule and may miss etzetwo days a month to wkr He
related that the claimant’s interaction and contact with the general
public should be casual; and criticism and feedback from supervisors
and coeworkers in the workplace should be casual, and -non
confronting and supportive.Moreover, changes in the workplace
should be gradually introduced and the claimant may need assistance
in setting realistic goals and making planisgive these opinions of

Dr. Williams good weight as these opinions are based on a review of
the record and are consistent with the claimant’s medical records as
explained in the examples below.

For example, the totality of the evidence establishes that the claimant
functions independentlyiher daily activities, as she provides for her
own personal care, cares for pets, and even assists her husband. The
claimant is also responsible for the care of her twamty year old
stepdaughter, whom the claimant describes as being "slow."

Additionally, the evidence indicates that the claimant would have
some difficulty maintaining continuous contact with others.
Nevertheless, the claimant interacts with family members on a daily
basis. Moreover, the claimant’s ability to shop reveals that she lgas th
capability of interacting with the genefaliblic on an occasional
basis.

In terms of the claimant’s cognitive abilities, her ability to perform a
variety of household chores, including cooking, establishes that the
claimant is capable of performing laast simple tasks with adequate
concentration. Furthermore, the claimant igble to maintain the
households finances by being about to take care of the bills and keep
up a checkbook or purchase a money orddn addition, the
longitudinal treatment records consistently reflect that she was alert
and was able to maintain orientatiofherefore, the totality of the
evidence establishes that the claimant is capable of performing simple,

Page27 of 43



unskilled workrelated tasks. Furthermore, | determined that the

claimant should have only occasional interaction with others to

minimize her stress level.
(Tr. at 3233).

Substantial evidence supports the ALJ’s decision to afford “good weight” to
the opinion of Dr. Williams, a neaxamining physician. (Tr. at 32).Dr.
Williams’s opinion was consistent with the record as a whole. As noted in the
ALJ’s decision, Dr. Williams’sopinion did not contradict the medical evidence
contained in the recordr the function reports submitted by Duckworth or her
husband. Despite he plaintiffs arguments to the contrary, where the ALJ
permissibly affordghe proper weight to treating and examining sources’ opinions,
the ALJ may afford good weight to a remamining source’s opinioavenif that
opinion is the only opinion left stdmg. See, e.g.Forrester v. Comm’r of Soc.
Sec, 455 F. App’x 899, 9003 (11th Cir. 2012) (“the ALJ did not err by relying
on the opinions of the netneating physicians, taken alone, in a way that left its
decision unsupported by substantial evidefitee evidence supportedcantrary
conclusion to Dr. Goss’s opinion, and the ALJ was not prohibited from reaching
that conclusion simply because reating physicians also reached itJarrett v.
Comm’r, Soc. Sec.422 F. App'x 869, 8734 (11th Cir. P11) (two non
examining physicians’ opinions amounted to substantial evidence because the

opinions were consistent with treating physician’s records despite being
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inconsistent with the treating physician’s discredited opinion). The ALJ did not
impermissilly discredit an examining source’s opinions dueatoon-examining
source’s contradicting opinionThe opinions of Drs. Wilson and Nichols and Ms.
Phillips were given limited weight due to their inconsistency with their own
treating records, not because Dr. Williams expressed a different opinion.

As explained previously, the court may not reweigh the evidence, even if the
court determines that it would have weighed the evidence differehtiles, 84
F.3d at 1400 Accordingly, substantial evidence sopis the ALJ's decision to
afford good weight to the opinion of Dr. Williams despite affording less weight to
other examining sources’ opinions.

C. Subjective Complaints

Duckworth argues that the ALJ failed to provide adequate reasons for
discrediting her dyjective complaints She asserts that “[tlhe ‘reasons’ set out in
the body of the decision by the ALJ are not adequate reasons for finding [her] not
credible.” (Doc. 17 at 33)The Commissionecontendghat substantial evidence
supports the ALJ’slecison regarding Duckworth’s subjective complaints

The Eleventh Circuit establisheslstandard to direcALJs in evaluating
claimant’s subjective allegations of disabling pa other symptomsSubjective
testimony of pain and other symptoms may estalthshpresence of a disabling

impairment if it is supported by medical evidenBee Foote v. Chate67 F.3d
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1553, 1561 (11th Cir. 1995). To establish disability based upon pain and other
subjective symptomshe “standard requires (1) evidence of an underlying medical
condition and either (2) objective medical evidence that confirms the severity of
the alleged pain arising from that condition or (3) that the objectively determined
medical condition is of such a severity that it can be reasonably expeajeckt

rise to the alleged painDyer v. Barnhart 395 F.3d 1206, 1210 (11th Cir. 2005)
(citing Holt v. Sullivan 921 F.2d 1221, 1223 (11th Cir. 19919¢e also Landry v.
Heckler, 782 F.2d 1551, 1553 (11th Cir. 1986).

The ALJ is permitted to discredit the claimant’s subjective testimony of pain
and other symptoms if he articulates explicit and adequate reasons for doing so.
Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002). Under Social Security
Ruling (“SSR”) 163p,

In evaluating an individuad’ symptoms, it is not sufficient for our

adjudicators to make a single, conclusastatement that “the

individual's statements about his or her symptoms have been
considered” or that “the s&nents about the individual’'s symptoms

are (or are not) supported or consisternt.is also not enough for our

adjudicators simply to recite the factors described in the regulations

for evaluating symptomsThe determination or decision must contain

specific reasons for theeight given to the individua’ symptomsbe

consistent with and supported by the evidence, and be clearly

articulated so the individual and any subsequent reviewer can assess
how the adjuttator evaluated the individual’'s symptoms.
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SSR 163p, 2017 WL 5180304at *10 (2017.” Although the Eleventh Circuit

does not require explicit findings as to credibility, “the implication must be
obvious to the reviewing court.Dyer, 395 F.3d at 1210 (quotirfgoote 67 F.3d
at 1562). “[Plarticular phrases or formulations” do not have to be cited in an
ALJ’s credibility determination, but it cannot be a “broad rejection which is “not
enough to enable [the district court or this Court] to conclude that [the ALJ]
considered her medical condition as a wholel.”

In this case, to the extent that Duckwortbw asserts she suffered from
chronic pain,it is unclear to the court where Duckworth ever complaitheding
the administrative proceedings that she suffered from chronic pain. While
Duckworth did complain of acute pain in relation to potential carev@ntsduring
her visits to the emergency roofsee generallyr. at 401519, 60668), she has
never complained to any of hahysiciars about disablingchronic pain.

Duckworth has not shown that the mild degenerative joint disease of her left elbow

causd debilitating pain.Notably,to support that the proposition that her pain was

! “SSR 163p eliminates the term ‘credibility’ from social security policy but does not

change the factors that an ALJ should consider when examining subjective paiargstim .

SSR 163p provides clarificatiof the subjective pain standard; it does not substantively change
the standard.Harris v. Berryhill, No. 5:16cv-01050MHH, 2017 WL 4222611, at *3 n.2 (N.D.

Ala. Sept. 22, 2017%ee also Griffin v. BerryhillNo. 4:15¢cv-0974JEO, 2017 WL 1164889, at

*6 n.10 (N.D. Ala. March 29, 2017) (“The Eleventh Circuit’s pain standard is consistent with the
parameters that SSR -Bp set forth.”). The 2017 version of SSR-3i6 supersedes the March

16, 2016, version only to address the applicable date of the ruling and its retypa@®i7 WL
5180304, at *13 n.27. The versions are materially the same in all other re§oacpmre2017

WL 5180304 with SSR 163p, 2016 WL 1119029.
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greater than creditedhe plaintiff cites only to an exchange between the ALJ and
herself regarding lmeeducation. (Doc. 17 at 32). The court fails to see how this
testimory is relevant to the issue of pain.

More importantly it does not appear to the court that the ALJ actually found
the plaintiffnotto be credible. The plaintiff fails to cite where the ALJ found her
not to becredible, and a review of the ALJ’s decision yields no possible citation.
In fact, the ALJ stated:

| find that the claimant’s underlying medically determinable

iImpairments, which are established by medically acceptable clinical

and laboratory diagnostic techniques, can reasonably be expected to

produce some symptoms. Therefore, upon consideration of all

relevant evidence in the entire case record, including, but not limited

to, the medical signs and laboratory findings, statements and other

information provided by the claimant, by treating oramning

physicians, or psychologist and other persdnspnclude that the
intensity, frequency, duration, and functionally limiting effects of
these symptoms, including pain, preclude the claimant from
performing greater than light exertional tasks.
(Tr. at 35)° If anything, the ALJ accepted the plaintiff's testimony about her
symptoms as credible ammbnsequentlyweighed her testimony with theother
evidencan the record

Regardingthe claimant'shistory of obesity, chronic obstructive pulmonary

disease, and mild degenerative joint disease, the ALJ found as follows:

8 Admittedly, the ALJ refers to pain here, but a review of the ALJ’s decision ymeds

discussion of chronic pain or any pain for that matter.
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In the present case the claimantbesity is not such as to prevent
ambulation, reachingyrthopaedic [sic]and postural maneuvers, or to
prevent her from woliikg or being able toamplete dairly full range

of activities of daily living. It does reduce her ability to stand, walk,
climb, stoop, kneel, crouch and crawHence, a reduction to only
light work with further appropriatevork restrictions is therefore
warranted. These imitations are accounted for in the residual
functional capacity.

Additionally, the record demonstrates that the claimant Hastary

of chronic obstructive pulmonary disease, which reasgnabl

establishes the need for vars pulmonary environmentaddrictions.

Therefore, the residualrictional capacity contains @rovision that

the claimant camo greater than occasionally be exposed to dusts,

fumes, odors, gases and poor ventilation.

The claimant has mild degenerative joint disease in éferelbov

(Exhibit D7F). | have considered the claimasmttiegenerative joint

disease in her left elbow in finding that the claimean lift/cary

twenty pounds occasionally and ten pounds frequently.
(Tr. at 36).

If the plaintiff intended to rely upon the aforementioned testinreggrding
her educationdoc. 17 at 32) for the proposition that her mental and adaptive
functioning were more severely limitéldan credited by the ALJ, then the plaintiff
fails to establish that the ALJ's decision was not suppdayeslibstantial evidence.
Ms. Phillips’'s records, the function reports, and Duckworth’s work history

contradict her subjective complaints andicate that Duckworth was capable of

maintaining attention and concentration for two hours, augpb changes
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introduced gradually and infrequently, and maintaining occasional contadhe
public and ceworkers. (Seetr. at 3436). Ms. Phillips’s recordsregularly
indicated that Duckworth’s “appearange/als appropriate”; that she was “oriented
to person, place, time and situation”; that her behavior was unremarkable; that her
affect was appropriate and her @dowas euthymic; that her intellect was average;
that she was cooperative; that her attention was “gained and maintained”; that her
impulse control, jdgment, and insight were fair; that her gmfception was
realistic; that her thought processes were logical; and that her thought content was
unremarkable. (Tr. at 5381, 53233, 53839, 54041, 557, 56465, 567, 57374,
576). Additionally, the functon reports indicate that Duckworth is capable of
helping others, such as her husband and stepdaughter; shopping; performing
household chores; and managing finances. Finally, Duckworth has a history of
semiskilled labor involving public interaction on East an occasional basiso
the extent that the plaintiff argues that the ALJ impermissibly relied upon her daily
activities when assessing her subjective complaints, the plaintiff is wrong; the ALJ
may consider the plaintiff's daily activities in assig her subjective complaints.
20 C.F.R. § 404.1529(c)(3)(i).

As the Commissioner points outhe ALJ considered her subjective
complaints in light of all of the record evidence, including medical records and

information provided by the plaintiff. Accordingly, substantial evidence supports
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the ALJ’s decision to weigh Duckworth’s credibility, as he avtth regardto her
subjective complaints.
D. RFCAssessment and Determination

Duckworth argues that thRFC is not supported by substantial evidence.
First, she asserts that the ALJ impermissibly relied upon the VE’s testimony,
“which was not based on a correct or full statement of [Duckworth’s] limitations or
impairments. (Doc. 17 at 33).In other words, because the hypothetical question
posed tahe VEdid not contain all of heimitations as alleged by Duckworth, the
ALJ could not rely on the VE'’s testimony regarding the hypothetical question i
establishing Duckworth’s RFC.Second, e contends that the RFC violates
SSR96-8p, 1996 WL 374184, at *7 (July 2, 199@)ecause it is conclusognd
fails to explain how the plaintiff can perform light work on a regular and
continuing basis in light of the evidengethe record The Commissioneargues
that substantial evidence supports the AIRFC, asseting that the ALJ properly
rejected thestricter limitations posed to the VE irsubsequenthypothetical
guestionsand contendhg that the RFC sufficiently weighed and discussed the
recordevidence

1. VE Testimony

The plaintiff's RFC is not a medical assessment; rather, it is “the most [the

plaintiff] can do despite [his or her] limitatieri 20 C.F.R. § 404.1545(a)(19ee
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alsoPhillips v. Barnhart 357 F.3d 1232, 138 (11th Cir. 2004) In other words, a
‘RFC is an assessment of an individual's abilityd sustained workelated
physical and mental activities in a work setting on a regular and continuing basis.”
SSR 968p, 1996 WL 374184at *1 (July 2, 1996). An ALJ “will assess . . . [a
claimant's RFC] based on all the relevant medical and otheemsedin” the
record. 20 C.F.R. 8§ 404.1520(ske also Phillips357 F.3d at 1238. Under SSR
96-8p,

The RFC assessment mudsst identify the individudls functional

limitations or restrictions and assess his or her weldkted abilities

on a functiorby-function basis, including the functions in paragraphs

(b), (c), and (d) of 20 CFR 404.1545 and 416.945ly after that

may RFC be expressed in terms of the exertional levels of work,
sedentary, light, medium, heavy, and very heavy.

1996 WL 374184 at *1. Once established, the ALJ then uses the RFC to
determine whether the claimant can returrindoprevious work or adjust to new
work in the national economy.Phillips, 357 F.3d at 1238. Importantlyhe
responsibility for assessing the RFC of a claimant is a matter reserved to the ALJ.
See20 C.F.R. 88 404.1527(e), 416.927(d). However, the ALJ is required “to state
with particularity the weight he gives to different medigpinions and the reasons
why.” McCloud v. Barnhart 166 F. Appx 410, 48 (11th Cir. 2006)citing

Sharfarz v. BowerB825 F.2d 278, 279 (11th Cir. 1987)
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In Phillips, the Eleventh Circuit explained the standard for relying upon a
VE, as opposed to the Grid Guidelines, as follows:

The general rule is that after determinitige claimaris RFC and

ability or inability to return to past relevant work, the ALJ may use the

grids to determine whether other jobs exist in the national economy

that a claimant is able to perfofmHowever, [e]xclusive reliance on

the grids is not apppriate either when [the] claimant is unable to

perform a full range of work at a given residual functional lerel

when a claimant has naxertional impairments that significantly

limit basic work skills.”
Phillips, 357 F.3d at 1242 (emphasis ingamal) (quotingFrancis v. Heckler749
F.2d 1562, 1566 (11th Cir. 1985)). To be capable of completing a “full range of
employment,” the claimant must be “able to do ‘unlimited’ types of work at the
given exertional level.”Phillips, 357 F.3d at 12420nce the ALJ determines that
the claimant “cannot perform a full range or unlimited types of work at the [light
work] level given her exertional limitations, then the ALJ must consult a
vocational expert to determine whether there are sufficient jobg @ight work]
level within the national economy that [the claimant] can perforRhillips, 357
F.3d at 1242. As the Eleventh Circuit has explain€tijn order for a VEs
testimony to constitute substantial evidence, the ALJ must pose a hypothetical

question whity comprises all of the claimaatimpairments. Jones v. Apfel190

F.3d 1224, 1229 (11th Cir. 1999).
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In this casethe ALJrelied ona VE to determine whether Duckworth could
return to any of hepastwork or whether jobs existed in sigmdéint numbers
within the national economy in light of thexertional and noexertional
limitations imposed by the ALJ. The ALJ presented the VE with multiple
hypotheticals, containing various limitationsSegtr. at 8283). The plaintiff
assertghat he VE testified that she could not perform any work in light of the
hypothetical posed to the VEhich contained highlyrestrictive limitations
However, the plaintiff fails to account for the fact that the VE did determine that
work existed in significant numbers in responsea kypoteticalwhich contained
less restrictive limitations. In fact, the hypothetical containing the less restrictive
limitations mirrors the actual RFC in this cas€Comparetr. at 34with tr. at 8%

83). In the hypotheticalthe ALJ asked the VE, as follows:

Q. Assume that the Claimant has residual functional capacity to stand
or walk six hours in an eigiitour day, sit six hours in an eigihour

day, lift or carry 20 pounds occasionally and 10 pounds frequently,
can occasiorlly climb ramps and stairs, can never climb ladders,
ropes or scaffolding, can occasionally stoop, kneel, crouch, cramwl, c
occasionally be exposed to dust, fumes, odors, gases and poor
ventilation, can understand, remember and carry out simple
instructins, can maintain attention and concentration for-Hwor

time periods in order to complete an eigbur work day, can adapt to
changes in the work force that are introduced gradually and
infrequently, and can occasionally maintain interaction with the
general public and cevorkers. Would the Claimant be able to
perform any of her past work either as she actually performed that
work or as those occupations are generally performed in the national
economy?
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A No, no past work.

Q Assume that you have an imdiual thats the same age,
educational background and past relevant work experience as the
Claimant in this case, and that individual has a residual functional
capacity that | just explained, would there be any unskilled
occupations that an individual with the given profile and residual
functional capacity could perform?

A Yes, Your Honor. Unskilled work at the light level of exertion, SVP
of 1, would be inserter, 920.6862, 215,000 in the national
economy, 2,200 in the State of Alabama. SVP of 1, Hzatber,
920.687026, 600,000 in the national economy, 4,500 in Alabama.
SVP of 2, bakery worker, 524.6822, 43,000 nationally, 450 in the
state.

(Tr. at 8182). This hypotheticamaterially matchesthe RFCestablished by the

ALJ. (Tr. at 34).

The ALJ may pose a hypothetical withore restrictive limitations to the

VE, even if the ALJ determines that the more restrictive limitations are not

supported by the recordSee Crawford363 F.3d at 1161‘the ALJ was not

required to include findings in the hypothetical that the ALJ had properly rejected

as unsupported.”).In other words, the ALJ is not bound by the hypothetical

containing the mst restrictive limitations if the record does not support those

limitations as the plaintiff appears to suggesiere, the evidence in the record

supports the restrictions imposed by the ALJ in the RFC, and those restrictions
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were fully presented to the VE to determine the existeneesmificantnumber
of jobs in the national economy.

Additionally, the ALJ isnot bound by the restrictions that the plaintiff's
counsel posed to the VE. Séetr. at 83). As discussed previoushhet
responsibility for assessing the RFC of a claimant is a matter reserved to the ALJ
not the VEor the plaintiff's counselSee20 C.F.R. 88 404.1527(e), 416.927(d).

Accordingly, the VE'’s testimony constitutes substantial evidence in support
of the RFC assessed by the ALJ; the ALJ was not required to rely on the
hypothetical containing the most restrictive limitations because thd AL
determined that the record did not support the most restrictive limitations.

2. RFC is not Conclusory

When establishing an RFC for the claimant, the ALJ must explain how the
evidence supports the RFC. Specifically, SSRB@6equires, as follows:

The RFCassessment must include a narrative discussion describing

how the evidence supports each conclusion, citing specific medical

facts (e.g., laboratory findings) and nonmedical evidence (e.dy, dai

activities, observations). In assessing RFC, the adjudicatmust

discuss the individuad ability to perform sustained work activities in

an ordinary work setting on a regular and continuing basis (i.e., 8

hours a day, for 5 days a week, or an equivalent work schédare)

describe the maximum amount of each waglated activity the

individual can prform based on the evidence available in the case

record. The adjudicator must also explain how any material

Inconsistencies or ambiguities in the evidence in the case record were
considered and resolved.
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The RFC assessment must include a discussion of why reported
symptomrelated functional limitations and restrictions can or cannot
reasonably be accepted as consistent with the medical and other
evidence. In instances in which the adjudicator has observed the
individual, he or she is not free t@cept or reject that individual
complaintssolelyon the basis of such personal observations.

The RFC assessment must always consider and address medical
source opinions. If the RFC assessment conflicts with an opinion
from a medical source, the adjudicator must explain why the opinion
was not adopted.

SSR 968p, 1996 WL 374184, at *7 (July 2, 1996).

The ALJ extensively described tihecord evidenceegarding Duckworth’s
physical and mental limitations, specifically addressing the recordspanidns of
Dr. Wilson, Dr. Nichols, Dr. Williams, Phillip Rogers, CRNRnd Ms. Phillips
LCSW. Furthermore, the ALJ examined the function reports submitted by
Duckworth and her husbandlhe courtalreadyhas discussedlsewhere in this
opinion the ALJ’s weighing ofthe opinions and records regarding Duckworth’s
mental limitations therefore, the court pretermigsy further discussion of tlse
records and opinions in this section. As to the plaintiff's physical limitatibes, t

ALJ describedNurse Rgers’s records as follows:

It appears thaRogers focused on treating Duckwortptsysical impairments.
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However, | alscobserve that Philip Rogers, CRNP, a treating nurse
practitioner, submitted a form in support thle claimant receiving
food stamps on October 18, 2013Nurse Practitioner Rogers
indicated that the claimant was expected to return to work in six
months (Exhibit OOF).

On September 2, 2014, Nurseoders related that the claimast
auscultation was normal, as waer respiratory effid (Exhibit D8F).
Nurse Rogers indicated that all four of thaiclants extremities vere
normal. Moreover, Nurse Rogers related December 22, 2014, that
the claimants physical examination was ostensibly noriigkhibit
D11F). The claimants respiratory and musculoskeletal systems were
normal. In fact, a review of the totality of the subsequent physical
examinations reflects that tlebaimants physical examinations have
consistently been within normal limits, aside from her noteelsiy
(Exhibit D12F, D13F, andD14F).

(Tr. at 3536). Notably, the ALJ states:
upon consideration ofllarelevant evidence in the entire case record,
including, but not limited to, the medical signs and laboratory
findings, statements and other information provided by the claimant,
by treating or examining physicians, or psycholdgjsand other
persons,| conclude that the intensity, frequency, duration, and
functionally limiting effects of these symptoms, including pain,
preclude the claimant from performing greater than light exertional
tasks.

(Tr. at 35).
In the Eleventh Circuit, “even when the ALJ could have been ‘more specific

and explicit’ in his findings with respect to a plaintiff's ‘functional limitations and

work-related abilities on a functielmy-function basis,” they nonetheless meet the

requirement under 98p if the ALJ considered alff ¢the evidence.”Mill v. Colvin,
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No.2:12¢cv-2863LSC, 2013 WL 6407973, at *4 (N.D. Ala. Dec. 6, 2013)he
court also understands that the ALJ is not required to refer to every piece of
evidence in his determination, so long as his denial of the plaintiff's claim is not an
arbitrary dismissal that does not consider the plaintiff's medical condition as a
whole. Dyer v. Barnhart 395 F.3d 1206, 1211 (11th Cir. 2005) (internal citations
omitted). Clearly, the ALJ complied with SSR-8p in assessing Duckwt’s
RFC. She accurately addressed at length the medical records and opinions of Dr.
Wilson, Dr. Nichols, Dr. Williams, Nurse Rogers, and Ms. Phillips. Accordingly,
the RFC was not conclusory in violation of SSRp6
V. Conclusion

Upon review of the administrative record, and considering all of
Duckwarth’s arguments, the Court finds the Commissioner’s decision is supported
by substantial evidence and in accord with the applicable Aageparate order
will be enteredaffirming the determinatian

DONE this 7' day of August, 2018.

gl

T. MICHAELPUTNAM
UNITED STATESMAGISTRATE JUDGE
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