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MEMORANDUM OPINION

Kimberly Yvette Nance brings this action pursuant to 42 U.S.C. § 405(g),
seeking review of the final adverse decision of the Commissioner of the Social
Security Administration (“SSA”). This court finds that the Administrative Law
Judge (“ALJ”) applied the correct legal standard and that his deeisitich has
become the decision of the Commissien&s supported by substantial evidence.
Therefore, the couAFFIRMS the decision denying benefits.

|. Procedural History

Nance worked as a certified nursing assisfor more than fifteeryears
until she stopped workinigp 2013at age41 due toher alleged disability Doc. 7-3
at 62, 71. Nance filedherapplication forTitle Il Disability Insurance Benefitsn

October 7, 2013sserting that she suffered frordiaability, beginning September
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17, 2013 caused bya failed lumbar disc repairnd several otherdisabling
Impairments including osteoarthritis, fiboromyalgia, and depressi@ocs. 73 at
34; 74 at 24, 7; 76 at 2 The SSA denietNance’s applicatiorgoc.7-5 at 4 and,
shortly thereaftefNancerequested a forma&learing before an ALJd. at 10.

At the hearingheld on April 7, 2015, Nance was representgda non
attorney Doc. 7-3 at 34, 58 The ALJ subsequentlgntered a decisidimding that
Nance was not disabledd. at 31, 4950. Nance obtained new representatemd
appealed.ld. at 28-29. The SSA Appeals Councdummarily affirmed thé\LJ’'s
decision denying disability benefits, rendering the ALJ’s decision the finaideci
of the Commissioner Id. at 2. Having exhaustedher administrative remedies,
Nancefiled this action pursuant to 42 U.S.C. £383(c)(3) and 405(g)Doc. 1.

ll. Standard of Review

The only issues before this court are whether the record contains substantial
evidence to sustain the ALJ's decisiogsge 42 U.S.C. § 405(g)Wwalden v.
Schweiker672 F.2d 835, 838 (11th Cir. 1982), and whether the ALJ applied the
correct legal standardsee Lamb v. Bowe®47 F.2d 698, 701 (11th Cir. 1988);
Chester v. Bowerv92 F.2d 129, 131 (11th Cir. 1986). Title 42 U.S.C. 88 405(g)
and 1383(c) mandate that the Commissioner’s “factual findings are dercitis
supported by ‘substantial evidence.Martin v. Sullivan 894 F.2d 1520, 1529

(11th Cir. 1990). The district court may not reconsider the factsaheate the



evidence, or substitute its judgment for that of the Commissioner; instead, it must
review the final decision as a whole and deternifiribe decision is “reasonable
and supported by substantial evidenceld. (quotingBloodsworth v. Heckler
703 F.2d 1233, 1239 (11th Cir. 1983)).
Substantial evidence falls somewhere between a scintila and a

preponderance of evidence; “[i]t is suoklevant evidence as a reasonable person
would accept as adequate to support a conclusioNdrtin, 894 F.2d at 1529
(quotingBloodsworth 703 F.2d at 1239). If supported by substantial evidence, the
court must affirm the Commissioner’s factual findings even if the preponderance
of the evidence is against those findingSee id. While judicial review of the
ALJ’s findings is limited in scope, it “does not yield automatic affirmandaimh

847 F.2d at 701.

In contrast to the deferential review aca@mdthe Commissioner’'s factual
findings, “conclusions of law, including applicable review standards, are not
presumed valid” and are subject to de novo reviBlartin, 894 F.2d at 1529. The
Commissioner’s failure to “apply the correct legal standardsoqgprovide the

reviewing court with sufficient basis for a determination that proper legal

principles have been followed” requires reverdél.



lll. Statutory and Regulatory Framework

To qualify for disability benefits, a claimant must show the “inability to
engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period o$sttdetwelve
months.” 42 U.S.C. 8§ 423(d)(1)(A); 42 U.S.C. 8§ 416(i)(1). A physical or mental
Impairment is “an impairment that results from anatomical, physiological, or
psychological abnormalities which are demonstrated by medically acceptable
clinical and laboratory diagnostic techniques.” 42 U.S.C. § 423(d)(3).

Determination of disability under the Social Securitt fequires dive-step
analysis. 20 C.F.R. 8 404.1520(a). Specifically, #i&) must determine in
sequence:

(1) whether the claimant is currently unemployed;

(2) whether the claimant has a severe impairment;

(3) whether the impairment meets or equals one listed by the Secretary;

(4) whether the claimant is unable to perform his or her past work; and

(5) whether the claimant is unable torfpem any work in the national
economy.

See McDaniel v. BoweB00 F.2d 1026, 1030 (11th Cir. 1986). “An affirmative
answer to any of the above questions leads either to the next question, or, on steps

three and five, to a finding of disability. A negative answer to any question, other
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than step three, leads to a determination of ‘not disabldd.(citing 20 C.F.R. 8
416.920(a)f)). “Once [a] finding is made that a claimant cannot return to prior
work the burden of proof shifts to the Secretary to show other work the claimant
can do.” Foote v. Chater67 F.3d 1553, 1559 (11th Cir. 1995). However, the
claimant ultimately bears the burden of proving that she is disabled, and,
“consequently [s]he is responsible for producing evidence in support[df he
claim.” See, e.gEllison v. Barnhart355 F.3d 1272, 1276 (11th Cir. 2003) (citing
20 C.F.R. § 416.945(a), (c)).
I\V. The ALJ’s Decision

In performing the fivestep analysisthe ALJ first determined that Nance
met the insured status requirements of the Social Security Act through December
31, 2017, and that she had not engaged in “substantial gainful activity since
September 17, 2013, the alleged onset date” of her disablltc. 7-3 at 35.
Accordingly, the ALJ proceeded to Step Two of #malysis finding thatNance
had the following severe impairments: “obesity, lumbar degenerative disc disease,
osteoarthritis, and depressionid. at 37 The ALJ also identified numerous non
severe impairments including: “hypothyroidism, gastroenteritis, vitamin D
deficiency, left ankle/foot sprain, upper respiratory infection, bursitis, mitha¢ va
prolapse, and hematuria.ld. Significantly, the ALJconcluded that Nance had

failed to establish her history of fibromyalgia as a medically determinable



impairment. Id. at 39. In any event, becaude found thatthree of Nance’s
Impairmentsare severgd. at 37, the ALJ proceeded to Step Three of thelysis
andfoundthat none of Nance’snpairmentsconsideredingly or in combination,
met or “medically equalled] the severity of one of the listed impairmen0 in
CFR Part 404, Subpart P, Appendix.1.” Id. at 39.

Next, the ALJ determined Nancefssidual functional capacity (“RFGC”)
finding that:

[Nancqg has the [RFC] to perform light work as defined in 20 CFR
§ 404.15671b) except[she, as part of a job requirement, should not
climb ladders, ropes, scaffolds, nor perform around work hazards.
[Nance] could occasionally climb ramps or stairs, kneel or crawl; and
[she] could frequently stoop or crouch. Additionally, [Nance] doul
understand and remember simptestructions and carry out those
Instructions and sustain attention to routine taskextended periods.
[Nance] cold tolerate ordinary work pressure, but should avoid quick
decisionmaking, rapid changes and multiple demands. [Nance]
would benefit from regular rest breaks and a slowed pace but can
maintain a work pace consistent withhet mental demands of
competitive level work. Contact with the public should be no more
than occasional. [Nance] can accept supportive feedback and can
adopt to infrequent, wektxplained changes in the work requirements
or work process.

Doc. 7-3at £. Based on this RFC, and relying thre testimony of a vocational
expert (“VE”), at Step Fourthe ALJ found thalNance could not return to her past
relevant workas a certified nursing assistaritl. at48. The ALJ therproceeded
to Step Five of the dability analysiswhere, lased on Nance’s RFC, age, prior

work experienceand the VE's testimonythe ALJ concluded that “there are jobs



that exist in significant numbers in the national economyt {N&nce] can
perform; including laundry worker andcharker. Id. at 43-49. Alternatively, the
ALJ determined that if Nance’s RFC is reduced to a sedentary level, there are still
jobs that exist in the national economy that she could perform, including as a
surveillance system monitor, and machine opeffaeder. Id. at 42 As a result
the ALJ concluded that Nance was not disabled on September 17th26agh
August 18, 2015, the date of his decisida. at49-50.
V. Analysis

On appealNance objects to the ALJ’'s decision saveralgrounds. First,
Nanceargues liat the ALJ improperly discounted her reports of disabling pain.
Second, she contendsat the ALJdid not afford proper weight tthe opinion
evidence submitted by Dr. Anthony Sims, a treating physicidiird, Nance
asserts that the Aldrredby finding that her impairments did not medically equal
or exceed a listed impairment, specifically Listing 1.04A dealing with disorders of
the spine. Fourth Nance claims the ALJ's determination of HRFC and the
ALJ’s decisionwere not supported by substantial evidendénally, Nance argues
that the AC did not properly review new evidentiary submissions submitted on
appeal and chronologically related to the evidentiary record before the Hiel.

court addresses eachMdnceés contentons in turn.



A. Whetherthe ALJErred byFinding Nance’s Pain Testimony was not
Credible

Nanceargues that the ALJ erred by rejecting her subjective complaints of
pain Doc. 12 at 5055. When, as here, the plaintiff alleges disability because of
pain, she must present “(1) evidence of an underlying medical conditiontlaed e
(2) objective medical evidence that confirms the severity of the alleged pain arising
from that condition or (3) that the objectively determined medical condition is of
such a seventthat it can be reasonably expected to give rise to the alleged pain.”
Holt v. Sullivan 921 F.2d 1221, 1223 (11th Cir. 199titation omitted) Thus,a
plaintiff’s “subjective testimony supported by medical evidence that satisfies the
standard is itself sufficient to support a finding of disabilityld. (citations
omitted). However an ALJ may properly discredit a claimant’'s subjective
testimony if the ALJ clearharticulates his reason for doing so and substantial
evidence supports the ALJ’s findingWVilson v. Barnhart284 F.3d 1219, 1225
(11th Cir. 2002);Foote v. Chater67 F.3d 1553, 1562 (11th Cir. 1995)

At the administrative hearing in this matter, Manestified that she stopped
working on September 17, 2013 due to constant pddoc. 7-3 at 62 Nance
furthertestified that she has difficulty sitting and has to “move around constantly”
and that she can only stand or walk for about five minutestiatea Id. at 75
According to Nance, her back surgeon, Branklin Sammons, told her that her

pain is intractableand he does not want her “bending, twisting, [or] lifting” more
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than five pounds Id. at 61, 73 Nance appeared at the hearing wearing a back
brace, and she testified that she had used the brace since her back surgery on
November 7, 2014 and may have to use it for up to one year because her back was
not healing correctlyld. at 61 Nanceadded also that she suffers from depression
and anxiety due to her pain and impairments.at 62,74. The ALJ considered
Nance’'s subjective complaints of pain, and, applying the correct standard,
determined that Nance’s “medically determilealnpairments could reasonably be
expected to cause some functional limitations; however, [Nance’'s] sta®em
concerning the intensity, persistence and limiting effects of these symptoms are not
entirely credible . . . ."Id. at 43"

A review of the recordshowsthat the ALJ adequately articulated his reasons
for rejecting Nance’s pain testimp and thathis decision was supported by
substantial evidence.Specifically the ALJ extensively rneewed the medical
records and explained whyanceés subjective reports of pawivere not consistent

with the medical reords Id. at 4346.

1 On March 28, 2016, SSR 16-3p superseded SSR 96-7p, the ruling concerning subjective
complaints about pain that was in effect when the ALJ issued a decision in this oas&eS
Ruling 163p (S.S.A. Oct. 25, 2017), 2017 WL 5180304, at *1. SSRpl6lminates the term
“credibility” from social security policy but does not change the factors dhaALJ should
consider when examining subjective pain testimo®ee id. at *2-3. Moreover, SSR.6-3p
does not apply retroactivelijargress v. Soc. Sec. Admin., Comr8T4 F.3d 1284, 1290 (11th
Cir. 2017), and when a federal court reviews a final decision in a claim for DIB, the court
reviews the decision using the rules that were in effect at the time of tiseodecSSR 16p,
2017 WL 5180304, at *1.



First, & noted by the ALJNance’sself-reportsto her medical providers
about her back pain varied and were often more consistent witlerate, rather
than disablinglevels of discomfort.Docs. 73 at 4647; 7-11 at 39; 714 at 9, 75,
79. Moreover, Nance’s subjective complaints were not consistent withtvgjec
evidence in the record, including that Nance had a normal gait, normal strength,
and generally normal range of motiopon examinationwith, at most, only a
moderate decrease in range of motion in certain areas. D8c 4#647;7-11 at
10, 16, 37, 3910, 49, 81, 85, 90, 108;-Z at 15; 714 at 7, 910, 44, 75, 79
Although, as Nance tefied, Dr. Sammons diagnosed her with “intractable back
pain,” he made that diagnogesior to Nance’dumbar fusion surgeryDoc. 7-12 at
46. After the surgery,Nance complained of continuing and increasing back pain,
but postsurgery imagingevealedthat the hardware for her lumbar fusion was in
good position, her spine had normal alignmdmty spinal canal was well
maintained, and, although she had “a vertebral body hemangioma at the L2 level,”
she had no significant disabnormalities. Doc. 7-14 at 4850. That the surgery
proved successfulis evident in the fact that several months afteds Nance
reported to Dr. Sims, her primary care physicthat her back pain improved with
antrinflammatory use Id. at 75, 79

Secondg with respect to her depressidine ALJ notedNance had never seen

a mental health specialist, and her medical history did not reveal any serious
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cognitive symptoms and reflects that her symptoms were-certrolled with
medication.Seedocs. 73 at 62; 711 at 3644.

Additionally, the ALJ noted that Nance had reported experiencing
significant improvement with conservative therapoc. 7-3 at 45. Indeed ,Nance
reportedthat she experienced a significant improvement with a selective nerve root
block (“SNRB”), and in m@rticular that “she [wasp§0% improved”after her first
SNRB in May 2013, though she did not experience relief after a second SNRB in
September 2013Docs. 711 at 110; 712 at 5 Although the second SNRB did not
help her pain, Nance reported to Dr. SimsApril 2014 that her back pain
improved with antinflammatory use. Doc. 7-11 at 39 Nance’s reported
improvement frontonservative treatmesyprovides support for the ALJ’s decision
to discounther subjectivepain testimony.See Dyer395 F.3d at 1P1-12 (relying
on claimant’'s improvement with treatment as inconsistent with his subjective
complaints)Wolfe v. Chater86 F3d 1072, 1078 (11th Cir. 1996)

Finally, the ALJ consideredvidence that althougNance was repeatedly
referred to physical therapy and instructed to exercise more frequiaihgze
failed to take advantage of this treatment modalidpc. 7-3 at 45 For example,
shortly afterNance’sbacksurgey, Dr. Sammonseferred Nance to four weeks of
physical therapy.Doc. 7-14 at 2021. To the extent that Nance participhia

physical therapytreatment notes indicate that her prognosis and potential for relief
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through rehabilitation was “godd Id. at 1727. Additionally, the medical record
indicatesthat increasingNance’s core strength through physical therapguld
improve herpain within four weeks but Nance attended only three of eight
prescribed physical therapy appointments and stopped physical therapy after 1.5
weeks Id. Among other things, the regulations specifically authorize the ALJ to
consider the effectiveness of a mode of treatment and the measures taken by the
claimant to relieve her symptoms. 20 C.F.Rl08.1529(c)(3). Tis, the ALJ
adequately explained his decision to discredit Nance’s subjective complaints of
pain, andsubstantial evidencgupports the decision

It is clear from the record that Nance repeatedly reported significant amounts
of pain, particularly prior to her back surgery in November 2014. She obviously
has been dealing with a significant and undoubtedly unpleasant issue for years.
Still, credibility determinations are the prous of the ALJ. Wilson v. Heckler
734 F.2d 5513, 517 (11th Cir. 1984). Here, the “ALJ made a reasonable decision
to reject [Nance’s] subjective testimony, articulating, in detail, the contrary
evidence as his reason[] for doing sdW¥ilson v. Barnhart284 F.3d 1219, 1226
(11th Cir. 2002). Thus, in light of threcord and the substantial deference owed to
the Commissioner’s decisiobDyer, 395 F.3d at 1212, the court affirms the ALJ's

ruling discounting Nance’s subjective accounts of pain.

12



B. Whether he ALJ Erred by Giving Little Weight to Dr. Sims’
Opinions
Nancealsoargues that the ALthiled to properlyweighthe opinions of her

treating physician, Dr. Anthony SimsDoc. 12 at 2631. Specifically, Nance
conterds that the ALJ should have given more weight to opinions contairigd in
Sims’ statement dated AprR9, 2014 a physician’s certification dated Map,
2014,and an opinion letter dated March 4, 201Seedoc. 12 at 26-28; see also
doc. 7-3 at 4647. In the April 29, 2014 statement, Dr. Sims opines that Nance is
restricted from performing any of her occupational duties, including walking,
lifting, bending, and moving, and that Nance cannot sit for more than one hour or
stand for more than thirty minige Doc. 7-11 at 63 In the May 19, 2014
certification, Dr. Sims opines that Nance cannot engage in antastibsgainful
activity due to her fiboromyalgiald. at 56 Then, in hisMarch 4, 2015 letter, Dr.
Sims opineghat Nance’s November, 2014 badk surgery “is considered a failed
lumbar intervertebral disc repair’ and thag¢ did not “feel [Nance] could be
gainfully employed partially due to her physical condition and the mentalrasma
of a work situatiori. Doc.7-14 at 34

The ALJ considered those opinions, but gave them little weigbt. 7-3 at
46-47. Nanceattacks this decision, arguing that the Addted byprincipally
relying on a consultative, neexamining physician to reject Dr. Simgpiniors.
Nance is correct that generalfiyppinions of norexamining, reviewing physicians
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... when contrary to those of examining physicians are entitled to little waight
standing along do not constitute substantial evidehc®oc. 12 at 29 (quoting
Lamh 847 F.2d at 703 Here, howeveran examination of the entirety of the
ALJ’s decisionbeliesNance’s assertioand reveals that thl J had “good cause”
for discountingDr. Sims opinions?

As an initial matter, and as noted by the ALJ, Dr. Sims’ opinibasNance
Is basically fully disabled and restricted from performing any occupational duties
are not medical opinions, but are instead legal issues reserved for the
Commissioner. See20 C.F.R. 804.1527(d);Coheley v. Soc. Sec. Admiid07
Fed. Appx. 656, 659 (11th Cir. 201 Hutchison v. Astrue408 Fed. Appx. 324,
327 (11th Cir. 2011) (finding that an opinion regarding whether a claimant “could
hold a job is a vocational opinion, not a medical one” and is a “question reserved to
the ALJ"), see alsadoc. 7-3 at 4647. As such those opinionsare not entitled to
any weight see20 C.F.R. 8104.1527(d)(3)and the ALJ did not err by assigning

them little weight

> The ALJ must give “substantial or considerable weight” to the opinion of angeati
physician “unless ‘good cause’ is showrPhillips v. Barnhart 357 F.3d 1232, 1240 (11th Cir.
2003) (citingLewis v. Callahan125 F.3d 1436, 1440 (@1Cir. 1997)). “Good causexists
‘when []: (1) [the] treating physician’s opinion was not bolstered by the evidence; (2) evidence
supported a contrary finding; or (3) [the] treating physician’s opinion was conglusor
inconsistent with the doctor's own medical recordsWinschel v. Comm’r of Soc. Se631
F.3d 1176, 1179 (11th Cir. 2014quotingPhillips v. Barnhart 357 F.3d 1232, 1241 (11th Cir.
2004)). The ALJ must clearly articulate the reasons for not giving substantahsiderable
weight to a treating physician’s opinionksl.
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Second, with respect to the opinion letter submitted by Dr. Sims in March
2015 statinghat the surgery was a failed surgery, the medical redmetbre the
ALJ indicated that Dr. Sims last salanceprior to thesurgery Doc. 7-3 at 46°
Thus,Dr. Sims’ nhoncontemporaneous assment did not reflect Nanceearrent
medical prognosisid. at 4, 46, and was not entitledo significant weight
Moreover, when weighing Dr. Sims’ opinion regarding Nance’s back surgery, the
ALJ appropriately considered that Dr. Sims is a general practitioner and not a
specialist. See20 C.F.R. $104.1527(c)(5)see alsaoc. 7-3 at 46

Third, the ALJ also properlyconsidered thaDr. Sims’ opinions werenot
consstent with hisown treatment notes. For example, although Dr. Sims opined
that Nance should be restricted from all occupational duties, Dr. Sims’ treatment
notes reflect that Nance described her back @aamoderateand reported that her
back pain improved witlantrinflammatory use Docs. 711 at 39; 714 at 9, 75,
79. His notes alsaeflectthat Nanceypically had a normal range ofation and
normal strength upon physical examinatjothat he recommendedhat Nance
exercise regularly, anthat Nance’sphysical condition wagenerally“normal.”

Docs. 710 6161; ~11 at 3738; 4041, 4647, 49, 81, 886, 88, 90; 714 at 7, 10

® The court recognizes that on appeal, Nance submitted a record of exarsination
conducted by Dr. Sims in February and April 20I30c. 7-14 at 7#82. However, notes from
those examinationsreflect that Nance reported that her back pain improved with anti
inflammatory use. Id. Moreover, among other things, Dr. Sims’ recommenithed Nance
engage in “[rlegular, lovwimpact exercises three times a weelld. at 77 In short, Dr. Sims
contemporaneous observations of Nance, which were not before the ALJ, do not cast doubt on
the ALJ’sconclusion that the evidence did not support Dr. Sims’ opinion.
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11, 77,82. These entries by Dr. Simsderminehis subsequent assessment of
Nance as being incapable of doing any wdske20 C.F.R. $04.1527c)(3),
(c)(4); Phillips, 357 F.3d at 1241 (explaining that good cause to discount a treating
physician’s opinion is slwvan when that “opinion was . . . inconsistent with the
doctor’'s own medical records™ee alsaloc. 7-3 at 4647.

In addition, as noted by the ALJ, Nancelgectivemedical records did not
support the extent of the physical limitations articulated by DnsSEeedoc. 7-3
at 4647. For example, although Nance reported that her backpamasedfter
her surgery,doc. 7-14 at 39 imaging following her surgery refle that, among
other things, her spine was normally aligned and that the surgery appeared
successfyl id. at 5Q Indeed, Nance’s backain responéd to conservative
treatmentafter her back surgeryd. at 75, 79 and the physical therapy notes
suggesthat Nancewould respond quickly to rehabilitatiprd. at 20 Moreover,
notes in her medical records typically describe Naasé&aving normal range of
motion and strengtbpon examination Docs. 710 at 53, 61; /11 at 10, 16; 42
at 15, 39 Additionally, with respect to Nance’s osteoarthritis, that condition was
described, by the treating orthopedist, as “very minimdbdoc. 7-11 at 16 In
short, tle record contains ampéwidencehatis contrary to Dr. Sims’ opinions and
provides an adequateasis for the ALJ tdind good cause to giv®r. Sims’

opiniors less weight.See Rillips, 357 F.3d at 1241.
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The court istaskedsolely with assessing whethtéére ALJ applied correct
legal standards and reached a decision that was both “reasonable and supported by
substantial evidence Martin, 894 F.2d at 15291n that respect, the court maytno
second guesshe ALJ’s findings or substitute its judgment for that of the
Commissioner Id. Here, the record indicates that the Alhhd good causé&
discount Dr. Simisopinion and thatsubstantial evidence suppofigs decision.
Accordingly, the ALXid not err in accordinfttle weight toDr. Sims’ opinion

C. WhetherNance’s ImpairmestMedically Meet or Exceed Impairment
Listing 1.04A

Nance disagreeswith the ALJs finding that Nance’'s impairmenis
considered singly or in combinatiothp not meet the criteria of Listing 1.04, which
deals with disorders of the spineDoc. 7-3 at 39" Nance contendsthat her

medical records and testimony suppodoatraryfinding in her favor Doc. 12 at

% Listing 1.04 involves Disorders of the spine (e.g., herniated nucleus pulposus, spinal
arachnoiditis, spinal stenosis, osteoarthritis, degenerative disc ditsaetearthritis, vertebral
fracture), resulting in compromise of a nerve root (including the cauda equina) omiddecepil.

With:

A. Evidence of nerve root compression characterized by rematomic distribution of
pain, limitation of motion of the spinanotor loss (atrophy with associated muscle
weakness or muscle weakness) accompanied by sensory or reflex loss and, i ther
involvement of the lower back, positive straidgdrraising test (sitting and supiney;

B. Spinal arachnoiditis, confirmed by an operative note or pathology report of tissue
biopsy, or by appropriate medically acceptable imaging, manifested bre dawaing
or painful dysesthesia, resulting in the need for changes in position or postur&éamore t
once every 2 hours; or

C. Lumbar spinal stenosis resulting in pseudoclaudication, established by findings on
appropriate medically acceptable imaging, manifested by chronic noneadeaih and
weakness, and resulting in inability to ambulate effectively

See20 C.F.R. § Pt. 404, Subpt. P, App. 1.
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32-44. The issue before the courhowever,is whether substantial evidence
supports the ALJ’s finding, not whether evidemeay support a contrary finding.
SeeMartin, 894 F. 2d at 1529 (citations omitted). Unfortunately for Nance, the
record supports the ALJ’s dision that her impairments do not meet or medically
equalListing 1.04A.

For Nance’sback impairmento meetListing 1.04A, the impairment “must
meetall of the specied medical criteridfor the listing] An impairment that
manifests only some of those criteria, no matter how sevete@s not qualify.”
Sullivan v. Zebley493 U.S. 521, 530 (1990) (emphasisoriginal) (citation
omitted)  Further, for Nance to show that her *“unlisted impairment, or
combination of impairments, is ‘equivalent’ to a listed impairment, [she] must
present medical findings equal in severity to all the criteria for the one most similar
listed impairment.”ld. at 531 (emphasis in original) (citation omitted). Finally, a
gualifying impairment “must have lasted or be esed to last for a continuous
period of twelve months.'Wilkinson ex rel. Wilkinsqr847 F.2d at 663. Thus, the
physicalfindings used to establish that the claimed impairment noeetsedically
equalsa listing must persist “over a period of time . . . established by a record of
ongoing management and evaluation.” 20 C.F.R. pt. 404, subpt. P. app. 1, 8

1.00D.
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Turning to the specifics d@re, the ALJ concluded thdllance’s back
impairment did not medll of the objective criteria of Listing 1.04Aoting that
the medical recogishowthat Nance never presentatiany exam with a “loss of
motor strength, muscle atrophy, loss of sensafaont] loss of reflex.” Doc. 7-3 at
39-40. This conclusion is bomout by even a cursory review of the medical
evidence As discussed abovBance’smedical records frequently reflect tisdte
presented with normal reflexes and sensation and with normal motor strength.
Docs. 73 at 44; 710 at 53, 61; A1 at 37, 40, 49, 81, 85, 90:-14 at 7, 10
Moreover, as the Commissioner points out, while Nance sometimes failedhtstraig
leg tests in her right leg, the medical records do not indicate if that test was
administered both sitting and supine as the reguistrequire.Seedocs. 79 at 79;
7-10 at 6, 10, 19, 23Finally, to the extent thdlance presented with some deficits
in the listed categories, i.e., sensory and reflex loss, or loss of muscle strength, the
medical record does not reflect that these symptoms persisted over time. Indeed,
as noted repeatedly above, Nance typically presented as generally normal, aside
from her reports of pain and some limits on her range of motion, and the record
also reflects that these ailments responded to treatmEmis, Nance’s medical
records provide substantial evidence to supploet ALJ's determination that

Nance’s back impairment does not meet or medically equal Listing 1.04A.
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In addition the ALJ followed the correct legal standards in determining
whether Nince’s impairments satisfy any of the listings accordance with SSR
02-1p, the ALJ considered whether the cumulative effect of Nance’s obesity, in
combnation with her back impairmenivould medically equal one of the listings.
Doc. 7-3 at 40 While the ALJ recognized that Nance’s obesity complicates her
back impairment, heorrectly noted thatthe obesity did not limit her ability to
perform work functions prior to her alleged onset date andNbhate“does not
have any symptoms of spinal meurogenic claudication” and is able to ambulate
without assistanceld.

Nance’s argumerioils downto regurgitating the medical record and asking
this court to substitute its judgment for that of the Alwhichthe court canot do.
Section1383(c) nandates that the Commissioner’s “factual findings are conclusive
if supported by ‘substantial evidence.Martin, 894 F.2d at 1529. And, the court
may not reconsider the facts, reevaluate the evidence, or substitute its judgment for
that of the Commissieer. Id. The ALJ need not have reached the correct decision,
only a reasonable one supported by substantial evidence. For the reasons described
above, the court concludes that the ALJ correctly applied the law, and substantial
evidence supported his cdasion that Nance failed to shothat her medical
Impairments met or exceeded Listing 1.04Accordingly, this portion of the

ALJ’s opinion is due to beffirmed.
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D. WhetherSubstantial Evidence Suppethe RFC Determination and
the ALJ's Finding that Nance Could Perform Other Work in the
National Economy

Nance argues that the ALXetermination of heRFC was conclusory and,
although it summarized the medical evidence, lacked a discernable rationale as
required by Social Security Ruling6-8p. The court disagrees.A “claimant’s
[RFC] is a matter reserved for the ALJ’s determination.” Beeglev. Soc. Sec.
Admin. Comm’y 482 Fed. App. 483, 486(11th Cir. 2012)(citing 20 C.F.R.
§404.1527(d)(2)) In making this determinatigrthe ALJ is fully qualified to
evaluate the medical evidence on his pamdheis not required to rely on medical
opinion evidenceegarding a claimant’s capabilitieSee, e.g.Green v. Soc. Sec.
Admin, 223 Fed. Appx. 915, 923 (11th Cir. 200 {explainirg that the ALJ is free
to evaluate physician’s opinions regarding the claimant’s capabilitielgtit of
the other evidence presented and [noting that] the ultimate determination of
disability is reserved for the ALJ(titations omitted) Moreover, as the Eleventh
Circuit has explained, “[tijhe ALJ's RFC assessment may be supported by
substantial evidence even in the absence of an opinion from an examining medical
source about [the] Plaintiff's functional capacityd. at 923.

Here, as ldnce admits, the ALJ thoroughly summarizeditifermationin
the medical record as well as the supporting opinion testimony, noting the weight

afforded to various opinion evidence, and articulating the reasons behind those
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credibility decisions. Seedoc. 7-3 at 3450. Among other things, the ALJ noted
that Nancéks condition appeared to improve, even with conservative treatment, that
her overall health was typically reported as “good,” that Nance’s reportsrof pai
and discomfort were generalifoderate and that she generally was assessed as
having a normal gait strength and only mild limitations, if any, in terms of her
strength and range of motiond. at 4248. As noted by the ALJ, the medical
record alsasshowsthat imagingafter Nance’s baclsurgeryrevealed that her spine
was normally aligned and that the surgical result appeared stablat 44 see

also doc. 7-14 at 50. Indeed, aftdrer surgery,Nancewas referred to physical
therapy with a “good” prognosis.Doc. 7-14 at 20 Thus, objectivemedical
evidence supports the ALJ’s determination that Nance could perform less than a
full range of light work.

Even so, the ALJ's determination that Nance could “occasionally climb
ramps or stairs, kneel or crawl, [and] could frequently stoop or latoisc
troubling. Seedoc. 7-3 at 42 The ALJ failed to fully articulate the basis for these
exertional limitations. See id. While as discussed above, substantial evidence
suppors the overall determination that Nance’'s symptoms were not as severe as
she indicated, the record also reflects that Nance continues to undergo treatment
for a chronic back condition, and there is no formal evaluation of Nance’s ability to

climb stairs, knel, crawl, stoop, and crouchlhus, the ALJ erred by finding that
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Nance could occasionally climb stairs, kneel, and crawl, and frequently stoop and
crouch. See Thomason v. BarnhaB44 F. Supp. 2d 1326, 1330 (N.D. Ala. 2004)
(holding that an ALJ’s decison was not based on substantial evidence when,
among other thingsthere was arabsence of evidence formally evaluating the
claimant’s work capabilities).

However, as pointed out by the Commissioner, the doctrine of harmless
error applies to Social 8erity appeals. Diorio v. Heckler 721 F.2d 726, 728
(11th Cir. 1983). And, the court is mindful of the limited scope of its review, e.g.,
that it reviews the ALJ's decision as a whole and need only determine that the
decision is “reasonable and supmaltby substantial evidence.’Bloodsworth v.
Heckler 703 F.2d 1233, 1239 (11th Cir. 1983). Here, the ALJ spedtyfical
articulated, in the alternative, that if Nance’'s RFC was reduced to the sedentary
level, with the same limitations as previously pre@ddshe would still have the
capacity to perform over 40,000 jobs in the national econobgc. 7-3 at 49
This number of jobs is significant enough to defeat a finding of disabifiige
Atha v. Comm’r of Soc. Se616 F. App’x 931, 935 (11th Cir. 2B} (finding that
23,800 jobs in the national economy was sufficient to support a finding that the
claimant was not disabled). Nance doesangtiethat this alternative finding was
unsupported by substantial evidenseedoc.12,and, in such an instancemand

would constitute a “wasteful corrective exercise” because no furthendmdire
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required to sustain the ALJ's decision based on the entire recWdre v.
Schweiker651 F.2d 408, 412 (5th Cir. 1981).

It is evident that Nance believes the @nde supports a contrary finding and
that she disagrees with the ALJ’s ruling on the merits. However, even if the
evidence preponderates against the Commissioner’s finding, the court must still
affirm so long as the ALJ correctly applied the law and biggion was supported
by substantial evidenceéMartin, 894 F.2d at 1529Althoughthe ALJshouldhave
more explicitly articulated the link between the medical evidence and his RFC
determination, “he did consider all of the evidence and found that it did not support
the level of disabilityfNance] claimed, Freeman v.Barnhart 220 Fed Appx
957, 960 (11th Cir. 2007), and Nance fails to point to anything that the ALJ
overlooked or failed to address.

For the reasons explained above, the court finds that substantial evidence
supports the ALJ'sverall decisiorthat Nance is not disabled

E. Whether the Appeals Council Erred by Faidj to Review New
Relevant Evidence

Finally, Nance ggues that the Appeals Couneitred by failing to review
evidence she submitted on appeBloc. 12 at 5664. In general, a claimant may
present new evidence in support of her application at each stage of the
administrative processingram v. Comm’r of Soc. Sec. Admi#96 F.3d 1253,
1261(11th Cir. 2007) (citing 20 C.F.R.494.900(b)). “The Appeals Council must
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consider new, material, andronologically relevant evidence and must review the
case if ‘the administrative law judge’s action, findings, or conclusioangary to

the weight of the evidence currently of recordld. (quoting 20 C.F.R.

§ 404.970(b) (effective through January 16 2017).° “New evidence is
chronologically relevant if it ‘relates to the period on or before the date of the
ALJ’s hearing decision.” See Hargres v. Soc. Sec. Admin., Comyn883 F.3d
1302, 1309 (11th Cir. 2018)qting20 C.F.R. § 404.970(b)).

First, the AppealsCouncil did not consider recordsom Midway Medical
Clinic, LLC andfrom Henagar Faity Medicine that Nance submitted on appeal
because the recordse datedafter the ALJ rendered his decision and suchare
not chronologically relevantSeedoc. 7-3 at 3, 923 (recordsdated from August
27, 2015 through February 12, 2016, which is atter ALJ’'s August 18, 2015
decision.® Moreover, a review of the records reveals that they atorelate to
Nance’s condition at the time of before theALJ’s decision Instead, the records

consist of notes describing Nance’s symptoms and treatment beginning on August

® 20 C.F.R. § 404.970 was amended effective January 17, 264&81 FR 9098701.
The court relies on the prior version of 20 C.F.R. § 404.970 that was in effect on January 9, 2017
when the AC denied review in Nance’s case.

® In its decisim denying review, the Appeals Council states that it “looked at office
treatment records from Midway Medical dated August 27, 2015 through February 12, 2016,” but
does not mention records from Henagar FamibBdicine Doc. 7-3 at 3 Nance suggests as a
resultthat the Appeals Council did not look at records from HenaBarc. 12 at 57. Nance’s
argument on this point is unavailing. The new medical records at issue afnsisbrds from
Midway Medical dated December 8, 2015 through Febrd&ry2016,doc. 73 at 916, and
records from Henagar dated August 27, 2015 through December 1,i@046,7-23. Thus,
based on the dates citee Appeals Council diceviewthe records from Henagar.
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27, 2015 See id. As a result, the Appeals Council properly deetl to consider

the records from Midway Medical Clinic and Henagar Fan@iynic on the
grounds that they are not chronologically relevatee Hargres 883 F.3d at
130910 (finding that medical recordbat postdated theALJ’s decision were not
chronologically relevant when “nothing in the[] new medical records indidcht

the doctors considered [the claimant’s] past medical records or that the information
in them relates to the period at issue”).

Next, the Aopeals Councitonsidered newecordsthat Nance submitted on
appealfrom Huntsville Hospital, but determined that the records did not provide a
basis to change the ALJ's decisioloc. 7-3 at 3, 6 The Huntsville Hospital
records relate to Nancelarch 2015 treatmentor chest pain andnitral valve
prolapse Doc. 7-14 at 5767; see alsodoc. 12 at ®-57. However, the ALJ
considered evidence that Nance had mitral valve prolapse, and he found that the
condition was a nosevere impairmentDoc. 7-3 at37-38; see alsadoc. 7-11 at
92. Also, as the ALJ noted, Nance reported to a physician on April 2, 2015 that

she did not have chest pain, and no abnormalities were noted about her

" The Appeals Council also considered recatust Nance submittedrom Dr. Sims,
docs. 73 at 7; 714 at 7483, but Nance does not argue that those records provide atbasis
change the ALJ’s decisiosge doc. 12 at 5664. Those records consdttreatment notes dated
February 13, 2015 through May 5, 201B5oc. 7-14 at 7483. With respect tdhe notes relating
to Nance’s back pain, the new records from Dr. Sims reflect that her paiavied with anti
inflammatory use and that Dr. Sims recoended over-the-counter medications to treat her pain.
Id. at 75, 77. Thus, the new records provide further support for the ALJ’s decision, and not a
basis to change the decision.
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cardiovascular system upon exam that dBgcs. 7-3 at 38;7-14 at43-44. Thus,
the Huntsville Hospital Recordghat Nance submitted to the Appeals Coudall
not show that the ALJ’s decision is contrary to the weight of the evidence, and the
AppealsCouncil properly denied review.
VI. Conclusion

Based on the foregoing, the court concludes that the ALJ’s determination
that Nanceis not disabled is supported by substantial evidence, and that the ALJ
applied proper legal standards in reaching ldecision. Therefore, the
Commissioner’s final decision IBFFIRME D. A separate order in accordance
with the memorandum of decision will be entered.

DONE the 31stday ofAugust, 2018

-—Asladu-p M-Hw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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