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l. INTRODUCTION

Penny Chandler, the claimant, protectively filed a Title Il application faldlity insurance
benefits and a Title XVI application for supplemental security income on June 30, 2014. (R. 22,
244-256). In both applications, the claimant alleged an onset date of September 3(R2ZZ¥,3.
251). TheCommissioner denied the claims Oetober 10, 2014, and the claimant filed a written
request for a hearing on December 12, 2014. (R. 170, 175, 4IhEAdministrative Law
Judge held a video hearing on August 31, 2016. (R. 96). In a decision dated January 12, 2017,
the ALJ found that the claimant was not disabled as defined by the Social Sacyragd was,
therefore, ineligible for social security benefits. (R.34).

After the ALJ’s decision, the claimant appealed to the Appeals Council and tgbmit
additional evidence, including medical records from Dr. Steven Knighten and a psycdiolog
evaluaion from Dr. David Wilson. On September 25, 2017, the Appeals Council denied the

claimant’s request for reviewR. 1). In this denial, the Appeals Council stated that it declined to
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review the medical records from Dr. Knighten because the evidence didaveta reasonable
probability that it would change the outcome of the deciigh. 2). Additionally, the Appés
Council declined t@eviewthe evidence from Dr. Wilson becausdid not relate to the period at
issue. (R. 2). Consequently, the Ad_decisionbecame the final decision of the Commissioner

of the Scial Security Administration. The claimant has exhausted her administratieeies,

and this court has jurisdiction pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3). For the reasons
stated belw, this courtaffirms the decision of the Commissioner.

. ISSUES PRESENTED

The claimant presents the following issues for appeal:

1. whether the Appeals Council properly declined to revegwlencehat the claimant
submitted after the ALJ hearing;

2. whethersubstantial evidence supports tieasons the ALJ gave little weight to Dr.
Fleming’s consultative examinatipn

3. whether sufficient evidence exists in the record for the ALJ to properly detethat
the claimant could perform her past work as a housekesmpd

4. whetherthe vocational expert’s testimony providegstantial evidende support
the ALJ’s findingthat jobs exist in the national economy that the claimant can
perform

1. STANDARD OF REVIEW

The standard for reviewing the Commissioner’s decision is limited. This mmust affirm

the ALJ’s decision if he applied the correct legal standards and if substarded@visupports

! The claimant does not challenge the Appeals Codecilsion not taeview ecords from Dr. Knighten.
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his factual conclusion§ee42 U.S.C. § 405(g)Graham v. Apfell29 F.3d 1420, 1422 (11th Cir.
1997);Walker v. Bowen826 F.2d 996, 999 (11th Cir.1987).

“No . . . presumption of validity attaches to the [ALJ’s] legal conclusions, including
determination of the proper standards to be applied in evaluating ¢lsakker, 826 F.2d at
999. This court does not review the ALJ’s factual determinatiensovo The court will affirm
those factual determinations that are supported by substantial evidence.ritalbsialence” is
“more than a mere scintilla. It means such relevant evidence as a reasonable nirzt ceiot
as adequate to support a conclusiétichardson v. Peraleg02 U.S. 389, 402 (1971).

The court must keep in mind that opinions such as whether a claimant is disabled, the
nature and extent of a claimantésidual functional capacity, and the application of vocational
factors “are not medical opinions, . . . but are, instead, opinions on issues reserved to the
Commissioner because they are administrative findings that are dispot#ivase; i.e., that
would direct the determination or decision of disability.” 20 C.F.R. 88 404.1527(d), 416.927(d).
Whether the claimant meets a Listing and is qualified for Social Security digaleihefits is a
guestion reserved for the ALJ, and the court “may not deaitte &new, reweigh the evidence,
or substitute [its] judgment for that of the CommissionBy&r v. Barnhart395 F.3d 1206,

1210 (11th Cir. 2005). Thus, even if the court were to disagree with the ALJ about the
significance of certain facts, the coursh@ power to reverse that finding as long as substantial
evidence in the record supports it.

The court must “scrutinize the record in its entirety to determine the rddsoess of the
[ALJ]'s factual findings."Walker, 826 F.2d at 999. A reviewing court must not only look to

those parts of the record that support the decision of the ALJ, but also must view thenrésord i



entirety and take account of evidence that detracts from the evidence reliethemnhy.
Hillsman v. Bowen804 F.2d 1179, 1180 (11th Cir. 1986).

V. LEGAL STANDARDS

Reviewing PosHearing Evidence

With a few exceptions, a claimant is allowed to present new evidence at each stage of the
administrative proces8Vashington v. Soc. Sec. Admin., ComB806 F.3d 1317, 1320 (11@ir.
2015);Seealso20C.F.R. § 404.900(b). When the claimant submits evidence to the Appeals
Council that is “new, material, and chronologically relevant,” the Appeals @ouuast consider
it. Id. When the Appeals Council erroneously refuses to consudéence, it commits legal error
and remand is appropriatd. at 1321. Whether evidence mettsnew, materially, and
chronologically relevant standard is a question of law subject to de novo r&iew.

New evidencehat the Appeals Council should consigeevidence that is nen
cumulative.Clough v. So. Sec Admin.,Comm’r, 636 F. App’x 496, 498 (11th Cir. 2016)
(holding that evidence was not new where a post-hearing evaluation included thesgarosedi
as those of pre-hearing evaluatiortsjidence is material if a reasonable possibilitigesthat
the evidence would change the administrative rediashington806 F.3cdat 121. Finally,
medical examinatiosithat are conducted after an ALJ’s decision may still be chronologically
relevant if they relate back to a time on or before the Ald@sion Hunter v. Soc. Sec. Admin.,
Comm'r, 705 F. App’x 936, 940 (11th Cir. 2017)

Articulating theWeight Gven toPhysicians’ Opinions
The ALJ must make clear the weight accorded to each item of evidence and the mwasons f

the decision so that the reviewing court may determine whether the decisisedsona

substantial evidenc&ee Winschel v. Comm’r of Soc. S681 F.3d 1176, 1179 (11th Cir.



2011).The failure to specifically articulate that weight is a reversible e@awart v. Schweiker
662 F.2d 731,735 (11th Cir. 1981When evaluating such evidence, the ALJ must give
“substantial weight” to the opinion of the claimant’s theg physician “unless good cause exists
for not heeding to the treating physician’s diagnodtslivard v. Sullivan937 F.2d 580, 583
(12th Cir. 1991);See als®0 C.F.R. § 404.1527(c)(®)Generally, we give more weight to
medical opinions from . .treating sources, since these sources are likely to be . . . able to
provide a detailed, longitudinal picture of your medical impairment(s) and nray dxnique
perspective to the medical evidence that cannot be obtained from . . . individual examinations
such as consultative examinations or brief hospitalization$he ALIJmayreject the opinion of
any physiciarwhenthe evidence supports a contrary conclusgkyrock v. Heckler764 F.2d
834, 835 (1th Cir. 1985).
DeterminingWhethera Clamant Can Perform Past Relevant Work

The claimant bears the burden of demonstrating an inability to perform heelpaant
work. Schnorr v. Bower816 F.2d 578, 581 (11th Cir. 1987). However, the ALJ has an
obligation to develop a full and fair recotd. “Where there is no evidence of the physical
requirements and demands of the claimant’s past work and no detailed description of the
required dueswas solicited or proffered, . . . [the ALJ] cannot properly determine whether the
claimant has the residual functional capacity to perform his past relevantisdvarke record
must contain detailed information abatitength, endurance, manipulatadaility, mental
demands and other job requireme®SR 8262, 1982 WL 31386 at *3See also Lucas v.
Sullivan 918 F.2d 1567, 1574 n.3 (1. 1990) (noting that to support a conclusion that the
claimant can return to his or her past work, “the ALJ must consider all the dutied afork

and evaluate [his or] her ability to perform them in spite of [the claimant's] im@ais”).



Statements by the claimant regarding her past work are generally suffetiénnally, in
making this determination, tiid_J may use the testimony of a vocational exgeanes v.
Comm’r Soc. Sec. AdmjriL30 F. App’'x 343, 346 (11th Cir. 2005).
Using a Vocational Expert’s Testimony as Substantial Evidence

An ALJ may rely on the testimony ofvacationalexpertto establish that the claimant
has the ability to adjust to other work in the national econ®&gher v. Comm’r of Soc. Sec.
379 F. App’x 959, 960 (11th Cir. 2010). When relying on such testimony, the ALJ must pose
hypothetical questions to tivecationalexpertthat encompass all of the claimant's impairments
Id. If the ALJ presents theocationalexpertwith an inadequate hypothetical, the vocational
expert’stestimony will not constitutsubstantiaévidenceJacobs v. Comm’r of Soc. Se€s20 F.
App’x 948, 950 (11h Cir. 2013). While not every symptom need be found in the ALJ's
hypothetical, all of the claimant's impairments must be includethéovocationaéxpert’s
testimony to constitutsubstantiakvidenceRitcher, 379 F. App’x at 960Hypotheticals that
“implicitly account” for the claimant's limitations are sufficieinschel 631 F.3dat1181.

V. FACTS

The claimantvas thirtyseven years old on the date of the ALJ’s decision; has a high school
education; and has past work as a housekeeper, painter, landscape laborer, and server. (R
121, 272, 286).

Mental and Physicdimpairments

OnFebruary 28, 2012he claimant visite®r. Paul Oéary at Capitol Car®lental
Health ConsultAt this time,the claimant was takintipe following medications: Buspar, Celexa,
Lamictal, Abilify, and Neurontin. The claimant stated that she was doingwdilér

medications, and that she had not had any issues with depression, paranoid thoughts, sleeping, or



weight gain. However, the claimant stated that she was having some @sigsd, and that she
saw a man in the corner of her room that said her name. Dr. Oleary diagnosadthatalith
mood disorder, borderline personality disorder, and ADHD. (R. 808-809).

A few months laterthe claimant returned to Dr. Oleasy May 12, 2012 and stated that
she was doing “terrible.” The claimant stated that she had felt overwhelneeldydim a lack of
sleep, depressed, and unmotivated for the last two days; however, she also stdtechtdthhet
taken her medicine the last two days. Dr. Oleary explained the importance of takiiogithon
regularly. Additionally, the claimant stated that she was doing “good” and had nerpsoptior
to not taking her medication. Dr. Oleary suggested that the claimant return in one ntbdith a
not make any changes to her medication. (R. 798-799).

Approximately one month later, on June 11, 2012, the claimant returned to Dr. Oleary
complaining that her mind was “going in a number of different directidrie"claimant also
stated that she felt confused, disorganized, and anxious but that she had not taken heosimedicati
for the past two days. Dr. Oleary reiterated the importance of taking medegularly and told
theclaimant to take her Neurontin three times per day instead of twice per day wthelp
anxiety. (R. 788-790

The claimant followed up with Dr. Oleaon July 10, 2012nd stated that she still felt
disorganized and confused. The claiman atated tht she sometimes heard voices and felt
depressed but not suicidal. Dr. Oleary incredbedhilligrams in the claimant’s Lamictal
medication and took the claimant off of Abilify because of her weight gai. {&779).

On October 10, 2012, the client visited Dr. Oleary to develop a plan for her aiiety.
few days later, @ October 15, 2012, she returned and stated that she continued to have anxiety

issuesHowever, she also stated that taking time “working on herself,” one of the sagg@s



her anxi¢y plan, along with her medications helped significantly. Finally, the claiohd not
report any depression, paranoid thoughts, or suicidal or homicidal ideation. Dr. @j&zayno
evidence of hallucinations. (R. 760-761).

The claimanvwisitedto Dr. Lee Carter on Decemb@i, 2012at the Autauga Medical
Clinic, LLC regardingher ADD symptoms and anxietyhe claimant stated that she had taken
Adderallin the past, but that she had not taken the medication in the last fifteen months; that she
had been sleep talking and moving things around in her house; and that she would often fall
asleep immediatelyor. Carter diagnosed the claimant with ADHD, episodic mood disorder, and
anxiety; he alsprescribedhe claimanCeftin 500mg, Flagyl 500mg, and Vyvanse 30mg. (R.
405-409).

On February25, 2013 the claimant returned to Dr. Carfer a follow-up regardindher
ADHD and weighgain Dr. Carte cited the claimant's ADHD as improving since her last visit.
Dr. Carter also noted that the claimant was oriented; that her speech waarfldigvordsvere
clear; that her thought processes were coherent; thatdwa was neutral; and that she was
hyper with pressured speech and could ndatsiit (R. 395-399).

The claimant saMdr. Carteron May 23, 2013 for a checkup apiescription refills The
claimant stated that she was pregntrdt she wastressed and depressed about her pregnancy;
andthat she wabaving problems managing her @&ty. Dr. Carter informed the claimant about
the risks of taking medications while pregnant. However, the claimant wanted tegegagnst
Dr. Carter’s advice. Dr. Carter refilldchmictal Neurontin, Buspar, Lexapro 20mg, Xanse
and added prescripbn Abilify. (R. 445-449).

Dr. Carter saw the claimant again on June 26, 2013 for a checkup and refills on June 26,

2013. Theclaimant complained about headaches, steess depressiobecause offier



pregnancyDr. Carter spoke with the claimant fibnirty minutes about the risks of continuing her
medication while pregnant; the claimant stated that she did not want to stop taking her
medication because, without it, she might result to street drugs immediately. fer.r€flted

the claimant’s Vyvanse prescriptiofiR. 440-444).

In July of 2013, the claimant began seeing Dr. Lindy Harrell for opiate use disonéer. T
claimant continued to visit Dr. Harrell throughout 2016, and Dr. Harrell consistefitlgd the
claimant’s prescriptions for Suboxone. (R. 832-860).

The next month, the claimant followed up with Dr. Carter on August 23, 2013. The
claimant stated that she had been very moody lately and wanted her presarfitiedsDr.
Carter expressetbntinued concerns about the claimant taking medication while predimant.
claimant statethat shewvas aware of the risks of taking medications while pregnanthandher
OBGYN was okay with the claimant taking her medications while pregnant if they helppd ke
her mood under contrdDr. Carter refilled the claimant’s prescriptidios Vyvanse, Lamictal,
Lexapro, Buspar, and Neurontin. (R. 435-438).

The claimant visited Dr. Muhammad Tariq at Quality of Life Health Servlioesas a
new patienbn September 30, 2013. Dr. Tariqg suggested that the claimant follattup
Cherokee=towahDekalbMental Health Centeregarding her bipolar disorder and ADHDr.
Tariq also refilled the claimant’s Vyvanse prescription. (R. 451-454). Also, bibsferend of
Septenber of 2013, the claimant had her b&by.

Based on Dr. Tarig’s referrahe claimanvisited C.E.D. on October 31, 2048 a new
patient seeking help for bipolar disorder and adult ADHhe claimant also reported that she

struggled with panic attacks, mood swings, anger, depression, auditory and visualdtagi

2 The record does not indicate the exact date that the claimant had her baby. Bzl reedids from November of
2013 state that the claimant had a newborn in the home, and records fromryelb 2014 indicate that the child
was 5 monthsld. (R. 428, 433).



(i.e., seeing ghosts), mania, and insomnia. Dr. Molly Thompson diadribe claimant with
Bipolar I, MRE mixed with psychosis, and panic disorders with agoraphobia. Additionally, Dr.
Thompson noted the claimant’s Global Assessment Functioning Score as a 55. (R. 411-423).

Theclaimant returned to Dr. Carter for a follow apdrefills on November 18, 2013.
The claimant stated that she felt that her ADHD was improvingreapeestedlood work to
check her thyroid. The claimant thought thétyroid condition might be related to her inability
to lose weight Dr. Carter refilled the claimant’s normal prescriptions and told her to return in
two months or sooner, if needed. (R. 430-433).

One week later,oNovember 26, 2013, the claimanéntto Quality of Life complaining
of swelling and back pain. Nurse Practitioner Phillip Rogers noted that tHengveelcurred
constantly; however, NP Rogers also noted no impugggravating faors. The associated
symptoms included decreased mobility, joint tenderness, and muscle stiffnessliftethe
claimant’s lower back pain, NP Rogers noted that the pain was worsening anddccurre
persistently. Changing positions, daily activities, giftistanding, and walking all aggravated the
claimant’s symptoms. NP Rogers ordered a complete metabolic panel €DMB)Id the
claimant totake medication as needed for bsttellingand backache3he claimant returned to
receive her lab results on Daedeer 9, 2013All lab results were within normal limits, but NP
Rogers referred the claimant to a cardiolotpsthe swelling. (R.455-464

On January 20, 2014, the claimant followed up with Dr. Carter. Dr. Carter documented
that the claimant’s condan was improving, and that she had been able to perform more daily
living activities since her last visit. Dr. Carter also noted that the claimant was stijltgaan
suboxone clinicandthat she was struggling not to return to drugs because her children

causing hestress. Dr. Carter refilled the claimant’s prescriptigRs 425-429).
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Dr. Carter saw the claiamt again on February 24, 2014 for a followwigit and
prescription refills; however, while there, she became upset and began to cryealsouts
behavior andaittitude toward her. She stated that she was struggling to stay clean béthese o
stres=f her children. Dr. Carter noted that claimant’s legs and entire body wellers Dr.
Carter suggested that the claimant’s medicationspuxiure of her medications, might be
causing the swelling; however, the claimant refused to tell Dr. Carterméwitations she was
taking. (R. 545-549).

On March 18, 2014, the claimant visited the Gadsden Regional Medical Center
complaining ofswelling in lower legs and back. The claimant left before receiving treat(fRent.
561-564).0ne week later, oNarch 25, 2014, the claimant visited NP RogerQuality of Life
again for swelling. NP Rogers nottht the claimant’s swellinggas moderatand worsening
that the claimant did not respond to elevation or rest; and that the swelling istassatth
decreased mobility, fatigue, and weight gain. NP Rogers also noted that tientldid not see
a cardiologist about her swelling, as instructed to do at the last appointment, lsheawss
“scared over what they might find.” NP Rogers refilled the claimant’'sgagdns and referred
her to a cardiologist again. (R. 465-469).

A couple of weeks later, on March 31, 2014, the claimant viBiteGodfree at Health
Portfor backpainDr. Godfree prescribed Buméar the claimant’s swellingnd Tylenol(R.
497).

On April 10, 2014, the claimant visited Dr. Darryl Prime at Southern Cardiovascular
Associates based on a referral from Dr. CaBerPrime noted that the claimant habfound

lower extremityedema related to her last pregnandigcoloration of the distal feet, and hyper-
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pigmented distal leg®r. Prime ordered various cardiology tests, and on April 22, 2014, Dr.
Primenoted thagll of the results were normgR. 522-524).

Five days latertheclaimant visited Dr. Cartdor back pain. The claimant also stated that
she was stressed about her weight gaimllen legsandchildren Dr. Carter orderedn
abdominal CT scan to find the source of the swellingrafetred her agaito a cardiologist
regarding the swelling of the claimant’s lower extremities. (R-544).

On April 21, 2014, the claimant returned to Dr. Godfree for swellingpbaockll pan. Dr.
Godfree was unsure as to why the claimant continued to have back pain and sweditatedut
thathe wouldreviewthe claimant’s medical recordsid contact her. (R. 495).

Later that same day, the claimant went to Gadsden Regional Medical Center cogplain
of swelling andower back pain, which the claimarted a 7 on a scale oflD. Someoneat
the medical centdpld the claimant thathe wasot going to give her pain medicine, but that
she would evaluatihe claimant’'deg foredema and pain. Wéna nurse went o the patient’s
room to draw blood, the nurse discovered that the claimant had taken her belongings @hd lef
553-557).

Next, the claimant saw Dr. Carten May 13, 2014 for depression. The claimant also
stated that she was stressed about her wgahtandswollen legsDr. Carter diagnosed the
claimant with malaise and fatigue, anxiety, and major depressive disord@arber also gave
the claimant Brintellix samples to try for her depression. (R-53%).

On June 10, 2014, the claimant followed up with Dr. Carter. Dr. Carter also noted that the
claimant had lost some weight since her last visit, and that the claimant’s swellingnead g
down in her legs and baeifter she stopped taking her pain medications. Finally, Dr. Carter

noted that thelaimant’s children were causing a lot of stress in her life, and that she was

% The record does not indicate exactly who spoke to the claimant.
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struggling to remain clean. Dr. Carter updated the claimant’s diagnosebkitteingajor
depressive order, episodic mood disorder, anxiety, and attention deficit withdtypigreHe
also refilled the claimant'Brintellix, Klonopin, and Vyvanse prescriptions. (R. 530-533).

Next, m August 13, 2014, the claimant returned to Dr. Carter for swelling in her ankles.
Dr. Carter noted that the claimant had lost saaghtand ttat the swhing had gone down in
her legs likelybecause¢he claimantvastaking less pain medicatio(R. 827-831).

Approximately one month later, on September 11, 2014, the claimant saw Dr.hearter
for depression. Dr. Carter noted that the claimant’s swelling had improvedcagtiifi but that
the claimant was still stressed and unable to sleep throughout the night. DrnGaieea
referral for a sleep study. (R. 8325).

On October 8, 2014, the claimant sieurologist Samudtleming* Dr. Fleming
reported that the claimant appeared with adequate hygiene; presentedsual mannerisms or
motor activity; was cooperative during teealuation; presented with spontaneously produced
and rapid speech; and exhibited symptoms of both mania and depression. Dr. Fleming also noted
that the claimant was oriented; that her concentration and attention were maegiegliate;
that the claimant could count backwards from twenty to one but could not perform semnat seve
that the claimant could solve relatively simply subtraction and multiplication problleatshe
claimant’s immediate recall of digits and objects was adequate with the claimant geoadlin
digits forward, four digits backward, ant/é of five objectsandthat the claimant’s recén
memory was adequate but that her remote memory was deficient with only thueecindécts
recalled within five to ten minute$he claimant reported that she sees ghosts at least once a
week; has seen demons in the plaasa mirror in her house that moves; and thathelgesome

paranoia(R. 389-392).

* The record does not indicate whether this appointment was a referral.
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Based on the above, Dr. Fleming stated that the claimant was functioningawthe |
average range of intellectual abilities; that he would not expect the claimantisaotal
improve significantlyas long as she is not under the care of mental health practiticeuethe
claimant would not be able to respond appropriately to supervision and work pressutieat and
the claimant des not seem capable of functioning independently, managing finbeailits or
understanding, carrying out, or remembering instructibnsk-leming diagnosed the claimant
with Bipolar disorder, polysubstance abuse, antisocial personality disorder, dtughgoéssure,
and nausea. (R. 392-393).

On October 9, 2014, DEstock evaluated the claimant’s for her disability determination,
and found the following impairments: affective mood disorder, personality dispsdétance
addition disorders, anxiety disorders, and ADD/ADHD. He noted that the followingesbil
were not significantly limited: remember locations and witkle procedures; understand and
remember short and simple instructions; perform activities within a schedule; aadimale
work related decisions. He found the following abilities to be moderatabgd: carry out
detailed instructions; work in coordination without others without being distracterhante
appropriately with the general public, and accept instructions and respond approfariately
criticism. (R. 127137).

On April 13, 2015the claimant returned to Dr. Carfer her depression, anxiety, and
feeling overwhelmed because of her children. The claimant also told Dr. thattshe was still
visiting thesuboxone clinic in Gadsden. Even though the claimant’s swelling had improved
significantly since her last visit, Dr. Carter advised the claimant to stogputhexone because it

was likelystill causing some swelling in her le§$e claimant statethat she could not stop
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taking the medication. Finally, Dr. Carter updatieel claimant’s diagnoses itoclude insomnia,
depression, anxiety, edema, malaise and fatigue, and episodic mood disorder. (R. 819-820).

Based on a referral from Dr. Carter, the claimant saw Dr. Spotnitz at Ngiaedlo
Specialist, P.C. on May 4, 2015. Dr. Spotnitz noted thatltmant’shistory was questionable,
and that sheeemednotivated to answer questions in a manner that would indicate she had
narcolepsy. Based on the claimant’s description of her excessive sleepm&sthitz stated
thatthe claimant possibly had obstructive sleep apnea with a history of apneic sasodbat
he could not rule out the possibility of narcolepsy. Finally, Dr. Spotnitz noted thaatimat
was takingsuboxone andlonazepamboth of which promote sleepiness. (R. 870-871).

On January 1th and 15th, 2016 Dr. Spotnitz performed sleep studies again and
diagnosed the claimant with sleep apnea and obstructive sleep apnea resp@ctivahyuary
18th, theclaimant returned for a followip, andDr. Spotnitz noted that the claimant appeared to
be getting 4 Y2 to 7 ¥2 hours of sleep per night two-thirds of the time and 8 %2 to 9 %2 hours of
sleep one-third of the times. Dr. Spotnitz told the patient to follow up in four wgtRB64, 874-
877).

The daimant returned to Dr. Spotnitz’s office on April 26, 2015, and Dr. Spotnitz noted
that the claimant was “essentially not using [@PAP] machine.” The claimant stated that she is
too sleepy and often falls asleep before she can remember tetakachine(R. 861).

The Claimant’s Disability Report

As a part of heapplication, the claimant completed a Disability Report detailing the
timeframes and demands of her past employment. In this répodlaimant stated that she had
performed housekeeping in the past, which required her, in a day’s time, to walk and sit for 1

hour; stand for 1.5 hours; write or handle small objects for 3 hours; crouch for a 30 minutes;
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reach for 15 minutes; climb, handle large objects, stoop, kneel, and crawl for O hones; lift
more than 10 pounds; and use no machines, tools, equipment, or technical knowledge or skills.
(R. 272-273).

The ALJ Hearing

The ALJ hearing took place on August 31, 2016 via video conference. At the hearing, the
claimant and Vocational Expert John Lairgtestified. The claimant testified that she lived in a
homewith her four children; that she has a driver’s license but could not drive long distances;
and that she has her GED and some online college education. (R. 96-100).

Regarding the claimant’s alleged impairments, the claimant stated that she has vario
issuesincluding obesity, swelling in her legs, sleep apnea, depression, ADHD, and bipolar
disorder. (R. 99, 112415). The claimant stated that her physical issues maked for her to
complete simple tasks. For example, she stated that she sometimasotdiftither legs to put
on her underwear; that mopping was very challenging; that she cannot sit for ioclg pé
times to do laundry unless she has a heating pad; and that she would sometimes have to roll her
chair to the dishwasher to do the dishes. However, when asked how long she could stand without
the pressure being too much on her legs, the claimant responded, “about two hours” and then
stated that she had recently done so at a football game. (R. 108, 111, 118-119).

The claimant stated that hdeep apnea often made it hard to complete tasks. She stated
that she once fell asleep driving to Birminghamnd that she recently fell asleeph her facan
a cereal bowl. The claimant stated ffah a good day,” she might fall asleep about threedi,
but on bad days, she would fall asleep nearly every time that she sat down; however, the

claimant also stated that she is unable to sleep at night. (R.15)3
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Regarding the claimant’'s mental impairments, she stated that she often had issues
rememiering tasks and completing tasks. For example, the claimant stated tbatsheld her
children that she would take them to look at mouthpieces and gloves for football, but that she
forgot to do so the next day. She also stated that she could have a sticky note indbenbathr
reminding her to call someone and that thirty minutes to an hour later she woulddatgestot
(R. 109-110).

Next, the claimant stated that her daily activities involve getting up a0 geher
children ready for schoolfigghting to get bettet,and trying not to fall asleefghe stated that she
does not transport her children to and from school; instead, a helpful neighbor whom she calls
“Pop” transports the children for her. She stated that her neighbor doekeallyafrdwork,
occasionally helps with house chores, and helps her to stay on a schedule. (R. 111-114).

Additionally, the claimant testified that she had past work experience asier @sh
movie gallery, server, and landscaper and housekeeper respectively. A®g tasisiaimant
made sure that the movies were stocked in the cases, cleaned, and conducted seifseAs a s
the claimant stated that she performed the typical duty of tending to custémser landscaper
and housekeeper, the claimant would cut grass, waggaint, clean the home, andfpen
yardwork such as gardening. She stated that she performed this work for k/®laurs per
day. When askedhy the claimant stopped performing work as a landscaper and a housekeeper,
the clamant responded that the work “ran out.” (R. 101-102, 104, 106).

Regarding the claimant’s past work as a landscaper and housekeeper, sheastsited th
did not believe she could do this type of work today because the work was hard back in 2014,
and she was afraid that she would “disappoint.” Upon elaboration, the claimant stasée that

felt like she lies to people; would not be able to keep a set schedule; and does not like to be
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around people that she does not know. She also stated that the swelling in her legs wauld preve
her from doing the work because she can no longer squat. Her attorney also askelddner f
number one reason that she could no longer perform her past work. The claimant stated that her
sleeping and inability to get out of the house because of depression would prevent her from
working. (R. 106-107, 119).

Finally, VocationalExpertJohn Longlr. testified abougvailablejobs that the claimant
could perform. First, the ALJ asked Mr. Long to categorize the claimaotls far thepast
fifteen years. Mr. Long stated that a housekeeper is classified asHajhd; painter is classified
as medium; that a landscaper is classified as heavy; and that a server os vgaitessified as
light. (R. 121).

Next, the ALJ asked Mr. Lontgp assume a hypothetical individual with the claimant’s
age and education who can perform at the light exertional level with thevifididimitations: no
climbing ladders, ropes or scaffolds; frequent climbing of ramps and stagaght balancing,
kneeling, crouching crawling, and stooping; no concentrated exposure to extegraaceold;
no exposure to hazardous machinery; can understand and remember short and simple instructions
but is unable to do so with detailed or complex instructions; camgies routine, repetitive
tasks but is unable to do so with detailed or complex tasks; no more than occasional ctimtact wi
the general public and only casual superficial contact with coworkers; can hiaadgges in the
workplace if introduced gradualpnd weltexplained; and may be expected to miss one day per
monthbecause oimpairments. Mr. Long responded that the hypothetical individual could work
as a housekeeper, as well as a production assembler with 2,000 jobs in Alabama and 125,000

jobs nationally; a small product assembler with 2,000 jobs in Alabama and 125,000 jobs
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nationally; anda hardware or cutlery assembler with 300 jobs in Alabama and 30,000 jobs
nationally. Mr. Long stated that all of these jobs were unskilled. (R. 121-122).

As a secnd hypothetical, the ALJ added a limitation to the first hypothetical. This
individual, becausexn combination of medical conditions, side effects of medication, and
psychological symptomsansustain sufficient concentration, persistence, and pace imgtes
routine tasks on a regular, continuing basis but for no more thahating-an eighthour
workday. Mr. Long stated that, if this hypothetical individual wamnly ableto maintain that
persistence and pace for only one-half the day, she would abildo& work at any level at any
job. (R. 122-123).

The ALJ Decision

On January 12, 2017, the ALJ issued a decision finding the claimant “not dis&lsq.”
the ALJ found that the claimant met the insured status requirements through June 30, 2015, and
that the claimant had not engaged in substantial gainful activity since Sep8mBe15, the
alleged onset date. The ALJ also found thattaemant had the following severe impairments:
obstructive sleep apnea (OSA), obesity, bipolar disorder, ADHD, personality djsamgisty
disorder, depressive disorder, and opiate use disorder. (R. 24).

Next, the ALJ found that the claimant did not have an impairment or combination of
impairments that meets or medically equals the severityebtihe listed impairments in 20
CFRPart 404, Subpart P, AppendixRegardinghe claimant’s OSA, the ALJ noteub direct
listing for OSA but acknowledged that he was required to evaluate this impairmenthende
Listings of any other body system that is affected by Q8#mately, to support his findinghe
ALJ foundno evidence in the record of the claimai@SA causing listindevel limitations on

any other body system. (R. 25).
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Next, the ALJ evaluated the claimant’s obesity and found that the claimangisypbre
combination with any other impairment, did not meet the criteria of any ligthmegALJ found
that the claimant’s obesity was not so severe as to prevent effective aarh@déactive
reaching or general orthopedic or postural maneuvers. However, the ALJ noted that the
claimant’s obesity, in combination with her other impairments, did reduce Higy ethdo the
following: lift and/or carry more than 20 pounds occasionally and 10 pounds frequently; cli
ladders, ropes, or scaffolds; climb ramps or stairs more than frequently; andeh&neel,
crouch, stoop, or crawl more than frequenilg.a result, the ALadjusted the claimant’'s RFC to
light exertional work (R. 25).

The ALJ also determined that the claimant’s mental impairments, when considgtgd s
and in combination, did not meet or medically equaktiteria of listings 12.0412.06, 12.08,
and 12.09. Specifically, the ALJ stated that the “Paragraph B” criteria wesatmsited because
the claimant only had moderate restrictions in her daily activities; social famgjjand
concentration, persistence, or pace. Additionally, the ALJ noted no evidence of anyspfsode
decomposition. To support this finding, the ALJ noted that, despite the claimant’s signs,
symptoms, and limitations resulting from her mental impairments, the claimant was stilecapab
of getting her children ready for school; transporting her children to and flooolspreparing
complete meals; caring for her personal needs; washing dishes; doing launanyg; doing
out; shopping; paying her bills; counting change; using a checkbook; and using a campute
take online college classes.

To support this finding, the ALJ also relied on the Dr. Estock’s opwioerehe stated
that the claimant’s mental health impairments did not cause any more than moderate Ignitation

in any mental health functioning; thhe claimant was capable of understanding, remembering

20



and carrying out simple instructions; that she could maintain attention and conaerfitratwo-
hour periods with all customary breaks; that she could tolerate occasionat eatitdbe public
and coworkers; and that she could handle gradual changes in the workplace. Dr. Estock
supported his own opinion by noting that the claimant drives, obtained her GED, handles her
own finances, and shops in stores. (R. 25-26).

Additionally, the ALJ determined that “Paragraph C” criteria were not satisfied.
support his finding, the ALJ noted that tinedicalevidenceadid not showmore than minimal
limitations in the claimant’s ability to do basic work activities repeated episodes of
decompensation, agielual disease process that has resulted in such marginal adjustments that
even a minimal increase in mental demands or change waigd dacompensation, or a history
of one or more years’ inability to function outside a highly supportive living arnagige
Regarding the claimant’s anxiety, thiéteria was not met because the evidence failed to show
that the claimant had the complete inability to function independently outside éhef éine
home. (R. 26).

Next, the ALJ found that the claimant had RfeC to perform light exertional work with
the following clarifications and exceptions: no climbing ladders, ropes or stgffebquent
climbing of ramps and stairs; frequent balancing, kneeling, crouchingiegawhd stooping; no
concentrated exposute extreme heat and cold; no exposure to hazardous machinery; can
understand and remember short and simple instructions, but is unable to do so with detailed or
complex instructions; can do simple, routine, repetitive tasks but is unable to do so vilgld deta
or complex tasks; no more than occasional contact with the general public and orly casua
superficial contact with coworkers; can handle changes in the workplace if irecbgradually

and weltexplained; and may be expected to miss one day per rdoatto impairmentgR. 27).
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In making this finding, the ALJ consideratl symptoms and the extent that the
symptoms could reasonably be accepted as consistent with the objective eadaate, other
evidence, and opinion evidence. Ultimately, tHel Aletermined that the claimant’s testimony,
allegations of pain, and allegations of functional restrictions were disprapateito the
objective medical evidenci supporting this findinghe ALJ noted that the claimant did not
stop working because of her alleged disability, but instead because the work “ran out.”
Additionally, the claimant’s mental impairmentsy which she received treatment for, wlot
preclude all work activityas treatment records from Dr. Oleary and Carter indicate that the
claimant’s status during these examinations was largely normal and her medicatiens w
helping her symptom&urthermorethe claimaris Global Assessmentf Functioning was 55,
which is indicative of the presence of only modern symptomology. Finally, mahg of t
claimant’s treatment records indicate that she avéy present for prescriptiafills. (R. 27-
28).

Regarding the claimastphysical symptomshe ALJ noted thateatment records from
Dr. Cater document persistent edema; howeven evdencendicateddecreased muscle
strength or range of motion. Additionalthe ALJ stated thdhe records indicatetthat the
claimant was able to perform most of her daily activities. Finally, the ALJ stattetords
from 2014indicatethat the clanant’s swelling was improving, and that the claimant left the
Gadsden Regional Medical Centeice before receiving medical treatment or an evaluation. (R.
29).

Regarding the claimant’s sleep apnea, the ALJ supported his finding by notitigethat

claimant wadargely non-complaint with her treatment as she was not using her CPAP machine.
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The ALJ noted that the only other relevant evidence was the opinion of Dr. Fléming
which the ALJ gave little weighiecause it was not supported by the evidentiary recad as
whole. To support his finding, the ALJ stated thattteatment records from the claimant’s
primary care physicians did not document the symptoms and limitations that thentlaima
reported to Dr. Fleming during this otieze examination where she waaghosed the claimant
with hypertension with associated nausea and fainting spells. As an example] thatéd that
the treatment records from Dr. Carter, Dr. Harrell, and CED contain no docuimewfahe
following symptoms that the claimant reported to Dr. Flemingjueat crying spells, suicidal
ideation, excessive spending, over eating, and hyper aciatarding the claimant’s treating
physicians, the ALJ gave Dr€arter, Grant, Oleary, Prince, Harrell and Spotnitz substantial
weight. Additionally, the ALJ gave Dr. Estock’s opinjdghat the claimant’'s impairments cause
moderate limitationgyreat weight becausgke evidentiary record as a whole supported his
opinion. (R. 31-32).

Finally, based on the claimant’'s RFC and the vocational expestisnony, the ALJ
found that the claimant could perfolmar past work as a housekeeparwell as other jobs in
the national economyJltimately, the ALJ determined that, based on the testimony at the hearing
and the medical evidence, the claimant wasdisabled under the Social Security Act. (R. 33).

Evidence Submitted to Appeals Council

On April 10, 2017four monthsafter the ALJ decision, Dr. Wilson performed a
psychological evaluation of the claimant at her attorney’s request. Dr. Witded ¢hat he
reviewed “summaries of [th@aimant’s)medical and psychiatric records” ttredr attorney
provided. Dr. Wilson began his report by summarizhmgclaimant’s previous diagnoses. He

noted that Dr. Oleary diagnosed the claimant withod disorder, Bipolar Il, and ADHD in
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2012 that CED diagnoskthe claimant witlBipolar I, MRE mixed with psychosis, and panic
disorder with agoraphobia in 2013; ahdt Dr. Fleming diagnosed the claimant walipolar
Disorder, polysubstance abuse disorder in remission, and antisocial persosaiifein 2014.
Dr. Wilson also noted that Dr. Fleming stathdt the claimant “was not capable of managing
benefits or functioning independently” and “would not be able to respond appropriately to
supervision, coworkers, and work pressure given her emotional problems.”)(R. 84

Next, Dr. Wilson noted that thelaimantstated shéeganher recoveryvith Dr. Lindy
Harrell, who prescribethe claimant'ssuboxoneThe claimant describeal series of eventsigh
as an unrelated car accidesibuse, and physical injuriésat lead to various hospital visasd
heropioid addiction; however, the claimant stated that she had been clean for the pasat<l %2 ye
Dr. Wilson also asked the claimant about her daily activities. The claimaohced that she
typically gets up and gets her children ready for school. Afterward, tmeasiasits at home
with her new born and will try to do small tasks like laundry; however, the claitzded $hat
she often falls asleefR. 8488).

Regardinghermentl statusthe claimanstatedto Dr. Wilsonthat she experienced panic
attacks thaoften resulted in chest pains, shortness of breath, crying, and st&tkénglso stated
that she gets very little sleeggndthat she normally stops breathing before she can put her mask
on for her sleep apnea.

Dr. Wilson performed a Cognition and Memory Screen in which he noted that the
claimant was able to count down from 20 with no errors; able to perform serial 3'saol@40
do simple math and a more complcalculation; able to recall zeitems after ten minutes; and

able to recall only five digits forward and three digits backward. Dr. Wilsordb& the
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claimant had adequate mental control and attention, but that the claimant haspsehtamss
with short term memory and working memory.

Dr. Wilson’s summary states that the claimant may be “the most scattered” iadlividu
that he had evaluated in years as he was unable to obtain coherent informatithre fetaimant.
He stated that he could “not imagine any way that she could function in a competitive work
environment.” Dr. Wilson labeled the claimaraility to withstand the pressuresddy to day
occupational functions and her ability to think clearly and retrieve informatitmgigy
impaired.” Dr. Wilson ultimately diagnosed the claimant with Bipolar Disorder pagithotic
features, ADHD, post-traumatic stress disorder, a history of polysubstgreedéace (but has
been clean for 4 years), back and leg problemd,sleep apneéR. 88-90).

Based on the above diagnoses, Dr. Wilson circled “no” when asked if the claimant could
do any of the following: understand, remember, or carry out simple instructiamgam
concentration and pace for at least two hopesform activities within a schedule and be
punctual; sustain an ordinary routine without supervision; adjust to routine work changes;
interact with supervisors; interact appropriately withnaarkers; and maintain socially
appropriate behavioFinally, he stated that the claimant would hkbe off task 80% of the
work day, and that he would expect the claimant to fail to report to besr&use offier
psychological symptoms 30 days per month. (R. 92).

VI.  DISCUSSION

Reviewing PosHearing Evidence
The claimant argues that the Appeals Council erred by not reviewing Bor/gipost-

hearing evaluatioon the ground that it did not relate back to the period at issue. This court
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disagreesEven assuming arguendo that the evidence was chronologically relevantdirecevi
was neither new nor material

Dr. Wilson’s evaluation did not provide new, noncumulative evideSez Clough636
F. App’x at 498. Dr. Wilson diagsed the claimant as suffering from Bipolar Disorder with
psychotic features, ADHD, post-traumatic stress disorder, a history otipstgsice
dependence, back and leg problems, and sleep apnea. (R. 90-91). However, all of thess diagnose
were also rended by other doctors prior to the ALJ decision. In fact, because the ALJ had
medical records from Dr. Carter, Dr. Oleary, and Dr. Fleming with treese sliagnoses, the
ALJ found that the claimant suffered from severe bipolar disorder, ADHD, petgatisbrder,
anxiety, depression, and opiate use disorder. Dr. Wilson’s evaluation only provideatowemul
evidence of the claimant’'s impairments; thus, the evidence is not new.

Dr. Wilson’s opinion waglso immaterial because, if accepted, there was no reasonable
possibility that it would change the administrative resigieWashington806 F.3d at 1322;
Hargress 803 F.3d at 1310n Hargress the Court held that evidence was not material because
the posthearing evaluation was inconsistent with medical records created dwgirgjdiaant
time period. 803 F.3d at 1310. In other words, the opinion was inconsistent with the substantial
evidenceSee idDr. Wilson’s evaluation is also inconsistent with the medical records created
during the relevant time. Althigh the claimant has had struggles with her impairments, her
medical records indicate that her conditions were improving.

For examplein February of 2012, the claimant visited Dr. Oleary about hallucinations
and anxiety, buthe claimant’s appointments May, June, and July of 2012 indicate that her
condition was improving when she was compliant with her medication and treatment plans.

(Exhibit 11F. Similarly, the claimant visited Dr. Carter for ADHD, swegjinveight gain, and
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depression; however, records from February and November of 2013 indicate that thet'slaima
ADHD was improving; records from September of 2014 indicate that the claimaetigng
had improved significantly; and records from June and August of 2014 state thaintaatla
had lost some weight. (R. 819-§2Bdditionally, the claimant’s medical records and testimony
repeatedly indicate that her children were the primary source of heratbdgpression.
(R.117). In 2016, Dr. Spotnitz noted that the claimant’s sleep apnea was not improving because
she was significantly nooempliant with her treatmentR( 86]. Ultimately,Dr. Wilson’s
opinion that the claimant could not function in a competitive work environim@émtonsistent
with the substantial evidené®m the relevant time periodhich indicates that the claimant
only has moderate limitations. As a restligre is no reasonable possibility that the evidence
would change the administrative result; thus, the evidence is not m&eeraHargress803
F.3d at 1310. Overall, the Appeals Council properly decided not to review the evidence.
Articulating the Weight Given to Physicians’ Opinions

The claimant argues that the ALJ did not clearly articulate why he gave Drnglemi
consultative evaluatiolittle weight This court disagrees.

The ALJ clearly articulated the grounds for affording Dr. Flengrapinion little weight
when he noted that the claimant’s Global Assessment Functioning Score was &i& that
claimant testified at the hearing thaestould perform some daily activities and selfcare
including completing online college courses, taking care of her children, drshogping,
standing at football games for two hours, getting her children ready faolseimd performing
house chores; drthat the claimant’s treatment records from her primary physicians did not
document the symptoms and limitations that the claimepurted to Dr. Flemingsuch as

hypertension with associated nausea and fainting spells. (R. 30-31).
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Additionally, substantial evidence supports the ALJ’s rationale. As noted by.thdahe
claimant’s records from Dr. Oleasphow that the claimant’s medicatiosignificantly helped her
mental impairmentgshen she was complaint, and that no evidenggestedhallucinatiors. (R.
28). Additionally, Dr. Carter noted in January of 20bét herADHD had improved. (R. 29).
Finally, regarding the claimant’s stress, sleep apnea, and anxiety, dheofdd thathe claimant
repeatedly indicated during her appointments that her childremthveicause of her stressgas
later diagnosed with sleep apnea but was not complaint with her treaamettte ALJ
recognized the claimant’s anxiety as a severe impairment and adjusted her RF@hldeesed
mental impairments. (R. 2Z29).

Ultimately, because the ALJ clearly articulated his reasons for givingleming little
weight, and substantial evidence supports his decision, the ALJ did not commit a reversibl
error.

Determining that a Claimant Can Perform Past Relevant Work

The claimant arguabat the ALJ’s findinghat the claimant could perform her past work
as a housekeeper is not supported by substantial evidence because the ALJ failddpdhdeve
requirements of the claimant’s past work. The court disagrees.

The record sufficiently documentise requirements of the claimant’s past relevant work.
The claimant completed a disabiligport in which she statede specific requirements for her
job as a housekeeper. (R. 272-273). This evidence sufficiently demonstrates the demands of the
claimant’s past workSeeSSR 8262, 1982 WL 31386 at *3.

TheALJ also relied on the testimony of the vocational expert, who testified that
housekeeping was within the claimant’s RFC of lightwork, and that housekeepinggjabs

available in the national eaomy.And, any error committed by the ALJ at step four is a

28



harmless error because the ALJ properly found that the claimant could perforwatkeSee
generally Perry v. Astrye280 F. App’x 887, 893 (11th Cir. 2008) (“We will disregard any errors
or defects in the lower court that “do not affect any party’s substantiakriyykciting Diorio v.
Heckler, 721 F.2d 726, 728 (11th Cir. 1983) (explaining that when an incorrect factual finding
results inharmlesserrorbecause the correct finding would not contradict the ultimate findings,
the ALJ’s decision will stand)Holder v. Berryhil| No. 4:17€V-318VEH, 2018 WL 1857061
(N.D. Ala. Apr. 18, 208) (“[W]hen an ALJ has committed error at step four, it may
beharmles errorif his alternative finding at step five is correctUltimately, the ALJ properly
relied on the claimant’s Disabilitydport,that details all of the physical and mental requirements
of the claimans job as a housekeeper, and the vocatiex@aért’s testimonyo determine that
she could perform her past work as a housekeeper.

Using a Vocational Expert’s Testimony as Substantial Evidence

Finally, the claimant argues that the ALJ's finding of no disability is not supidoyte
substantial evidendeecause thérst hypotheticalquestion, upon which
thevocationalexpertbased his testimongmitted the claimant’s moderate limitatioins
maintaining concentration, persistence, and pace. The court disagrees.

A hypothetical question does not have to explicitly contairpteeisewords “concentration,
persistence, and pdct account for limitationgvolving these areaseeWinschel 631 F.3d at
1180. For example, the Eleventh Circuit has found a hypothetical to be adequate whésE the A
accounted for moderate fidulties in maintaining concentration, persistence, or pace by limiting
the claimant to “one to three step roomplex tasks, consistent with the RFC assessment.”
Jacobs520 F. App’xat 951.Similarly, here the ALJ limited the claimant’s work to “simple,

routine, repetitive tasks . . . [with no] detailed or complex tasks.” (R. 121).
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Most importantly, the hypothetical questitirat the ALJposedadequately accounted for the
claimant’s limitations in concentration, persistence, and pacause itmplicitly accounted for
these limitations bYimiting the question to unskilled workeeJacobs 520 F. App’xat 951.
(“[L]imiting the hypothetical questions to include only unskilled work sufficieattgounts for
the claimant's limitations in maintaining his concetittra persistence, or pace where the
medical evidencdemonstrates that the claimant can engage in simple, routine tasks or unskilled
work despite his limitations.”)The vocational expert’'s response, where he stated that the
claimant could perform work as a production assembler, small product assembler, and a
assembler of hardware and cutlery, all of which the vocational texipssified as unskilled
work illustratesthe implicit accounting@f the claimant’s limitations

Thus, because the question posed to the vocational eqeetiately addresses the
claimants limitations the ALJ properly relied on the vocational expert’s testimony as subtantia
evidence that the claimant could perform other jobs in the national economy.

VII. CONCLUSION

For the reasons above, this court concludes that the decision of the commissiobehould
AFFIRMED. The court will enter a separate order in accordance with the Machon
Opinion.

DONE and ORDERED thig2" day of March, 2019.
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