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DonnieRay Tinkerseeks Disability Insurance Benefits (DIB) from the Social
Security Administration(SSA). Tinker's qualifying disability shifteddomewhat
during theproceedingbelow. Tinker argued to an Administrative Law JudgéeJ)
that he could not work due sevee back pain. Tinkethenargued to thesSA
Appeals Council that depression and low intellectual capagmigcluded his
employmentNeither argument was successful.

Tinker now asks this Court thind that (a) theAppeak Councilwrongly
refusedto consider Tinker'snew evidence of depression and low intellectual
capacityand when that error is rectified, (b) the combination of his back pain, neck
pain, depression, and low intellectual capacity entitles him to BI&, as detailed
below, the Appeals Council did not err when it refused to consider Tinker's new

evidence, and thus this Court cannot combine Tinker’s ailments to grant him DIB.
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|. Statement of the Case
A. Determining Disability
The SSA has created the followifige-stepprocesdo determinavhether an

individual is disable@nd thus entitled to benefimder the Social Security Act

The 5Step Test

Step 1 | Is the Claimant engaged in substantig If yes, claim denied.
gainful activity? If no, proceed to Step.

Step 2 | Does the Claimant suffer from a seve| If no, claim denied.
medically-determinable impairment or| If yes, proceed to Step 3.
combination of impairments?

Step 3 | Does the Step 2 impairment meet the| If yes, claim granted.
criteria of an impairment listed in 20 | If no, proceed to Step 4.
CFR Partd04, Subpart P, Appx. 17?

Step 4 | Does the Claimant possess the residdy If yes, claim denied.
functional capacity to perform the If no, proceed to Step 5.
requirements of his past relevant work?

Step 5 | Is the Claimant able to do any other | If yes, claim denied.
work considering his residual function@lf no, claim granted.
capacity, age, education, and work
experience?

See20 CF.R §§404.1520(a)404.1520(b)2019)(Step 1); 2@C.F.R. §404.1520(c)
(2019)(Step 2); 20C.F.R.88§ 404.1520(d)404.1525404.1526(2019)(Step 3); 20
C.F.R. 8404.1520(¢) (2019)(Step 4); 20C.F.R. §404.1520¢) (2019)(Step5).
Step2 is the most relevarstepin this case because, as detailed betbe,
SSA deniedlinker’s application becausénker failed to establish that he suffered

from a severe medicalgieterminable impairment or combination of impairments.



B. Tinker’s Disability (as told to the ALJ)

As noted in the introduction, Tinker initially claimed that his disability was
an injured backeck The following facts come from Tinkertestimonybeforethe
ALJ; the court will address his new evidence to the Appeals Caarszibpart D.

Tinker worked for 12 hours per day while suffering from baic# neclkpain.
Sometime before April 2011, Tinker stopped working hishd@rperday job and
began working 16 hours per week doing building maintenantigker's mother
agreed to financially support Tinker after he switched jobs.

On August 18, 2010, Tinker sought ti@ant from a chiropractor. The
chiropractor took-rays of Tinker’s spine, which showed spurring and a “possible”
fracture. The chiropractor told Tinker that he would not adjust Tinker’s neck unless
Tinker saw a medical doctor. The next day, Tinker reported that his neck felt better
and was just a little sore. One week later, he reported that his bacdkay He
returned to the chiropractor, however, in October and November 2010 and
complained of increased pain. The chiropractor again advisedrTiokeee a
medical doctor, but he did not.

In April 2011, a tornado struck Tinker's home and his mother’'s adjacent

home. Tinker survivedhis mother and brother did noTinker's back pain

! Subsequent evidence suggests that Tinker ended htsfalemployment in 2007 and his part
time employment in 2008 or 200%eeR. at50, 10203.



intensified after the tornado. Tinker began taking 16 Advil pills per d&jill,
Tinker did not visit a medical doctarnly his chiropractar

Tinker's last day insured was June 30, 2012.

C. Tinker's Application and the ALJ’s Decision

The SSA reviews gglications for disability benefits in three stages: (1) Initial
determination, including reconsideration, (2) review by an ALJ, and (3) review by
the SSA Appeals CouncilSee20C.F.R. 8404.900(a)(34) (2019) Tinker applied
for DIB on February 24, 2015, and the SSA initially denieccldasn on March 27,
2015.

Tinkerthenrequested a hearing with an ALJ, which he received on September
1, 2016. In advance of the hearing, Tinker informed thetA&tlhe suffered from
“the following severe impairments: back and neck problems, hypertension,
headaches with difficulty walking due to back, dizziness and SOB].JAt240. At
the hearingoefore the ALJ Tinker testified to the facts outlineabove ard he
presented evidence of the chiropracténgust 201-ray.

At the end of the hearing, the ALJ told Tinker that, unlé&sker could
provideanx-ray reading from a medical doctbiat established a severe injufthen
it's going to be a noseveredenial, step 2.'R. at113 The ALJ noted that the
reading must come from a “medical doctor . . . not a chiropractdr.”The ALJ

granted Tinker 30 days to have a doctor review iy, so that he might avoid the



Step 2 denial.

Tinker did not provide @y additional evidence to the ALJ. On March 15,
2017, the ALJ issued an opinidenying Tinker’s applicatiorR. at8-19. At Step
1, the ALJ determingthat Tinker was not engaged in substantial gainful activity,
and thushis claim would progress to Step R. atl3.

At Step 2, the ALJ determined thaalthough Tinker suffered from
“degenerative disc disease of the cervical spine and lumbar spinkgr failed to
establishthat he suffered from a severe medicalgtermined impairment or
combination of impairmentsld. To support this finding of neseverity, the ALJ
noted that “the claimant’'s statements concerning the intensity, persistence and
limiting effects of thesesymptoms are not entirely consistent with the medical
evidence and other evidence in the recordR]’at15. The ALJ noted that Tinker
had not sought medical assistance, despite his chiropractor’'s statements, and that
Tinker said that his back and neskre “okay” shortly after his initial visitld. The
ALJ also noted that when Tinker finally had a medical doctor take and revigys x
in 2015/2016—well after Tinker’s last date insured in June 2012 the end of the
relevant time period)-“there wee no significant findings on thoserays.” Id.
Furthermore, the ALJ noted that Tinker failed to have a doctor review th
chronologically relevant xays taken by Tinker’'s chiropractor in August 2010,

despite the ALJ’s advice to do shl.



As she had athe hearing, the ALJ also noted that the Social Security
Regulations requiréacceptable medical sourfe® be the basis of a medically
determinable impairment and chiropractors are not considered an acceptable medical
sourceld. (citing 20 C.F.R. § 404513(a) andocial Security Rule G63p).

D. The Appeals Council’'s Decision

The SSA Appeals Council will review an ALJ’s decismmly for one of the
following five reasons:

1. The ALJ abused his discretion;

2. The ALJ made an error of law;

3. The ALJ’'sfindings/conclusions are not supported by substantial evidence;

4. The case presents a broad policy or procedural issue that may affect the
public’s interest; and/or

5. The Applicant submits to the Appeals Couratitional evidencéthat is
new, material, athrelates to the period on or before the date of the hearing
decision, and there is a reasonable probability that the additional evidence
would change the outcome of the decision.
20 C.F.R. 8404.970(a)2019) If an Applicant fails to establish one thfese five
reasons for review, the ALJ’s decision becomes the final decision of the SSA
Commissioner,

Tinker appealed the ALJ’s decision pursuant to the ‘new evidence’ provision

and offered the following new pieces of evidence to suppoegpsal



1. Tinkers middle school and high school records from 1965 to 1973;

2. A statement from nurse practitioner Sarah Gilbreath, dated Je®7,26
2017,

3. A psychological evaluation by David Wilson Ph.D, dated July224
2017,

4. Records from CED Mental Health, dated Meyto July 27, 2017; and

5. Medical records from Huntsville Hospitalated October 236, 2015.
Generally, Tinker argued that this new evidence established that he suffered from
depression and low intellectual functioning, on top ofgnes/iouslydisclosed back
pain, and that this combination of impairments warranted disability benefits

The Appeals Council refused teviewthe ALJ's decisiorbecause none of
Tinker's new evidence met the CFR stand&@gecifically, the AppealsCouncil
refused taconsiderthe 2015Huntsville Hospital records and the 2017 CED Mental
Health Records because, in the Council’s opinion, this evidence related to events
that occurred after June 30, 264Re. Tinker's last day insuredR. at 2. The
Appeals Counitrefused to consider the remaining three pieces of new evideace (
Tinker’'s school records, Dr. Wilson’s report, and Nurse Gilbreath’s report) because
in the Council’s opinion, none of those pieces of evidence would have changed the
outcome of the ALJ’s decisiorid.

Because the Appeals Council refused to review the ALJ’s decis®Al ths

opinionis considered the final decision of the SSA Commissiofeat 3. Tinker



asks this Court to review the Commissioner’s final decjgpus certairdecisions
made by the Appeals Cotih See20 C.F.R. 8§404.900(a)(4)2019) (allowing
claimants to seek district court review of the Commissioner’s final decision if all
stages of SSA review are completed).
I. Legal Analysis

Tinker raises five arguments in his brief to this CouseeTinker Br.14-34,
andthe Court addresses them in the omtesented

A. The Appeals Council Properly Refused to Consider Tinker's New
Evidence

Tinker first argues that the Appeals Council wrongly refused to consider his
new evidence—i.e. evidence that he did not present to the AMihichevidence,
however, is up for debate. ms argument headings, errors of law, and table of
contents, Tinker limits his argument to two of the five pieces of new evidence: Dr.
Wilson’s examination and the CED Mental Health Center Re|@®€Tinker Br. 1,

2, 14;Tinker Reply Br. 1. But Tinker does not make arguments tailored to either of
these pieces of evidence. Instead, he bitpaktes caselaw and makes general
statements that could egjly apply to all five pieces of new evidence.

The Commissioner responded by defending the Appeals Council’s decision
regarding all five pieces afewevidence.Commir Br. 4-12. This Court held oral
argument and questioned Tinker about fale pieces ofnew evidence. Oral

Argument Tr. 816. So, in an abundance of caution, the Court will reveswovo



the Appeals Council’s decision not to consider any piece of Tinker's new evidence.

1. Dr. Wilson’s Evaluation David Wilson is a licensed psychologidbr.

Wilson evaluated Tinker on July 24, 264Well after Tinker's last insured date
(June 30, 2012) and shortly after the ALJ’s decision (March 15, 2017). Dr. Wilson
diagnosed Tinker with thraenpairments (1) major depressive disorder, recurrent
PTSD, (2) intellectual disability, and (3) lumbar problems with chronic pRirat

52. Dr. Wilson opined that the combination of seéssues causes Tinker to “have

a great deal of difficulty maintaining any type of johd.

Again, the Appeals Council will only review evidendhdt is new, material,
and relates to the period on or before the date of the hearing decision, and ¢her
reasonable probability that the additional evidence would change the outcome of the
decision’ 20 C.F.R. 8404.970(a)2019) The Appeals Council refused to consider
Dr. Wilson’s evaluation because it found that “this evidence does not show a
reasonable probability that it would change the outcome of the [ALJ’s] decision.”
R.at2.

This Court agrees. The ALJ knew about Tinker's back pain issues and told
Tinker and his representative at @@16hearing that, unless Tinker submitted an
x-ray reading from a “medical doctor,” she must rule agdimsterin Step 2.R. at
113 But as Tinker's counsel acknowledged to this Court, Tinker offered “no

additional evidence on back problems” to tie] or the Appeals Council, Oral



Argument Tr. 25asDr. Wilson’s report simply recites what the ALJ already knew.
Accordingly, there is nareasonableprobability that Dr. Wilson’'s statements
regarding back paiwould have changetthe ALJ'sdecision.

Nor would Dr. Wilson’sdiagnosis ofintellectual disability. As tis Court
noted during oral argument, Tink&as workedmany jobs despite his alleged
intellectual deficiencies, including work at a furniture store, a flooring company, a
paper company, a spinning mill, and an apartment complex (as a maintenance man).
Oral Argument Tr. 11. In response, Tinker’'s counsel agreed that Tinkislledh
did not prevent him fosustaininggainful employment: “He has excelled really
despite his low IQ, so | believe the depression would be the winning argument as
opposed to the low 1QId. at 12. In light of the evidence and counsel’s concession
there is noreasonable probabilitthat Dr. Wilson’s opinion regarding Tinker’'s
intellect would have chandehe ALJ’s decision.

Finally, Dr. Wilson’s diagnosis of depression also fails. For starrs,
Wilson'’s depression diagnosis is temporally problematic. Tinker’s date last insured
was June 30, 2012; thus, any impairment after June 30, 2012 would have been
irrelevant to the ALJ’s decision procesSee, e.g.R. at 105-06. (ALJ reminding
Tinker's representative that she must confine questions to the period before June 30,
2012). Yet, Dr. Wilson's evaluationand conclusions based in the presest.e.

July 2017 SeeR. at4852. Particularly, Dr. Wilson concluded that Tinker was a



presently “very depressed and also highly anxious individual,” who “would have a

great deal of difficulty maintaining any type of job” because Tinker's “ability to

withstand the pressures of day to day occupational functiesimghly impaired.”

R.at52. (emphasis addedDr. Wilson did not make any conclusions regarding the

impact of Tinker's depression in 20412 on Tinker’s ability to sustain employment

in 201%12, nor does his evaluation suggest that Dr. Wilson reviewed any records

from that relevant time period. Accordingly, there is noarable probability that

the ALJ would have considered Dr. Wilson’s opinion, much less used & asi$is

for finding disability in 201112. SeeWhitton v. Comm’r, Soc. Sec. AdmB43 F.

App’x 842, 847 (11th Cir. 2016) (holdirtgat an ALJ properly gave no weightan

opinion “rendered after” the claimant’s date last inswaed that “did not address

the severity of [the claimant’s] conditions during the relevant time period”)
Secondthe evidence suggests that back panot depressich-kept Tinker

from working in 201312. Tinker quit working full time due to his back pain in 2007

(R. at50,10203), andthen Tinker quit has patime job as a maintenance man in

“2008 or 2009,” in part, because “he had gotten to where he could not physically do

the jd.” R. at50; see alsdR. at 10203. That means that Tinker quit workidge

to his back pairfiour years before the tornado killed his fam#ye. the event that

triggered Tinker’'s depression.

Third, and perhaps most telling, is that Tinker himggintairsthathecannot



work due to back pain, not depression. As detailed above, Tinker told thinaLJ

he quit working in 2007, and then again in 2@@due to back painR. at102-03.
When asked during the ALJ hearing why he didn’t presently WorR016), Tinker
responded, “Because I'm having too much pain. | can’t bend over. If | get down, |
have to-1 could put my knees on the ground or floor and | have trouble getting back
up.” R.at103 In May 2017, Tinker told his therapist that “heteid disks in his
back keep him from being able to work[R: at43.

As for his depression, Tinker told Dr. Wilson that it was because he “can’t do
nothing.” R. at 50. Tinker also told Dr. Wilson that he is depressed “most of the
time” due to “[n]ot knowing how | will pay my bills.d. In other words, Tinker
told Dr. Wilson that his lack of employment caused his depressbthe other way
around. This fact is bolstered by Dr. Wilson’s notes that Tinker “presented with neat
hygiene and appearance;ish‘thought processes were in tacghd “he was
cooperative and respectful throughoud” Furthermore, Tinker told Dr. Wilson
that he could “drive some” and that “if | feel good, | will get out and piddle with the
lawnmower.” Such statements bolstatetermination that Tinker's back paimot
his depressior-impairs his ability to work.

For these reasons, individually and collectively, the Appeals Council correctly
determined that there is no reasonable probability that Dr. Wilson’s evaluation

would hawe changed the outcome of the ALJ’s decision.



2. The CEDMental Health Center Record3inker was referred to the CED

Mental Health Center in May 2017 regarding his depression. Tinker presented the
therapist’s intake evaluation to the Appeals Council as new ewdehdis
depression.R. at 34-47. Like Dr. Wilson, the CED therapist diagnosed Tinker as
“major depressive’(R. at 47), and recommended that Tinkeontinue seeing a
physician and therapistd.

The Appeals Council refused to consider the CED evaluation because, in the
Council’s opinion, the CED evaluation presented no evidence regarding the relevant
time period of April 2011 to April 2012R. at 2. This ruling is understandable.

Like Dr. Wilson’s eport, the CED evaluation speaks in present temge it
discusses Tinker’s present (May 2017) issues with depression and diagnoses Tinker
as presently major depressive. The CED therapistema findings regarding
Tinker's level of depression in 204P; nor did she opine whether Tinker's
depression affected Tinker’s ability to maintain gainful employment in-2@11

That said, as the Commissioner conceded during oral argur@eat (
Argument Tr. 2€21), the CED evaluation does contain factual evideagarding
Tinker’'s issues with trauma/depression after the 2011 tornado. For example, the
evaluation contains evidence that, to deal with his-fwystado depression in April
2011, Tinker “started excessively drinking’e( “he used to drink 1/2 gallon of

liquor a day”).R. at 34. Accordingly, this Court disagrees with the Council that the



entirety of the CED evaluation was not chronologically relevant.

But this error does not warrant reversal or remand because there is no
reasonable probability that presenting the CED evaluation to the ALJ would have
changed her opinionSee20 C.F.R. 8404.970(a)(2019) The CED evaluation
suffers from the same defetttat plagus Dr. Wilson’s repor—i.e. it fails to tie
Tinker’'s posttornado depression to his inability to work in 2011 and 2012.

To the contrary, the CED evaluation bolsters the fact that Tinkerisejated
impairment was his back pain, not his depression. For starters, Tinker told the
therapist “that he has trouble with his hip and back but that he does not have mental
health problems” and that he had come “to get medicine to help with hishipt”
34. When the therapist informed Tinker thatvaas being evaluated for depression,
not hip or back pain, Tinker said that he was depressed “because he doesn’t have
any money to pay his bills; he doesn’t have any friends; his family rarely visits him;
and he doesn’t have any money to do anything athamtythat he necessarily wants
to do.” R. at 34. Again, Tinker's own wordsindicates that Tinker is depressed
because he does not have a job; not that he cannot get a job due to his depression
In fact, Tinker told the therapist that he has held “other odd jobs,” including presently
(i.e.May 2017) “working on weedeaters and lawnmowers when he ¢arat 35.

Most importantly, Tinker did not say that his depression prevented him from

working at any point, including the relevant time periodpfil 2011 toApril 2012.



Rather, Tinker told the therapist that “herniated disks in his back keep him from
being able to work and denied disabilityR. at43.

Because the CED evaluation contains no evidence that depression prevented
Tinker from working in 11-12, and it contains no new evidence regarding Tinker’s
back pain in 201112, there is no reasonable probability that its introduction would
have changed the ALJ’s decision to deny benefits in Step 2.

3. Nurse Gilbreath’s evaluation Nurse PractitionerSarah Gilbreath saw

Tinker on June 26, 201ahd completed a-Rage evaluation fornR. at90-91. Like
Dr. Wilson and the CED therapist, NP Gilbreath determined that Tinker suffered
from depressionR.at91. Also like Dr. Wilson and the CED therapist?NGilbreath
did not opine whether Tinker's depression in 2QP1prevented Tinker from being
gainfully employed in 201-12. R.at90-91

As an initial matter, Tinker failed to make an argument in his brief or his reply
brief that specifically addressdgetCouncil’s decision not consider NP Gilbreath’s
evaluation And, unlike Dr. Wilson’s report and the CED evaluation, NP Gilbreath’s
evaluation is absent from Tinker’s list of “errors of law” and his argument hesading
Accordingly, the Court finds that Tinker has waived any argument that the Appeals
Council erred in its decision regarding NP Gilbreath’s evaluation.

That said, even if Tinker preserved the argument, it would fail. The Appeals

Council refused to considelP Gilbreath’s evaluation because,the Council’s



opinion, there was no reasonable probability that NP Gilbreath’s evaluation would
have changed the ALJ’s decisidR. at2. This Court agrees for three reasons. First,
a nurse practitioner is not an acceptable medical so8ex20C.F.R. 8404.1513(a)
(2019) The ALJ made this point regarding the chiropractorays R.at113), and
she surely would have made the same point regarding a nurse practitioner.

Second, NP Gilbreath’s depression diagnosis suffers from the same problem
as Dr. Wilson’s: She fails to opine that Tinker's depression in -A@1firevented
Tinker from being gainfully employed in 201R. That NP Gilbreath deemed
Tinker to suffer from depression in 2017 would be irrelevant to the ALJ’s decision.

Third, NP Gilreath’s evaluation contains information that cuts against a
finding that Tinker's depression prevents him from being gainfully emplofred.
example, NP Gilbreath determined that:

e Tinker could understand and carry out short, simple instructions;

e Tinker could maintain attention and concentration for at least two hours;

e Tinker could interact with supervisors andworkers; and,

e Tinker could sustain an ordinary routine without special supervision.
R. at 90. For these reasons, individually and collectively, the Appeals Council
correctly determined that there is no reasonable probability that NP Gilbreath’s
evaluation would have changed the outcome of the ALJ’s decision.

4. Huntsville Hospital Recorddinker visitedHuntsvilleHospital in October




2015 to have minor surgery on his thumb, which he cut while using a circular saw
approximately 10 days earli€®. at55-89. The Appeals Council refused to consider
the hospital records because they did not rétathe relevant time period of April
2011 to April 2012.R.at2. The Court agrees. Nothing in these records appear to
relate to the question of whether Tinker suffered an impairment in-PDXhat
prevented him from being employed in 2612

Furthermore, Tinker failed to make an argument in his brief or his reply brief
that points to what part of the hospital records are chronologically relevant.
Accordingly, the Court finds that Tinker has waived any argument that the Appeals
Council erred in itslecision regarding the hospital records.

Finally, the Court notes that, even if this argument was preserved and
chronologically relevant, evidence that Tinker required surpp@gause he cut
himself with a circular saw would not have changed the outamitbe ALJ'S
decision. If anything, that Tinker was using a circular saw cuts against the argument
that he could not find gainful employment.

For these reasons, individually and collectively, the Appeals Council correctly
refused to consider the Hunilé Hospital records.

5. Tinker's School RecordsTinker introduced his grade school records to

the Appeals Council to argue that he suffered from low intellectual cap&tist

28-31. The Appeals Council refused to consider this evidence becauses in th



Council’'s opinion, there was no reasonable probability ittadbducing Tinker’s
school recordsvould have affected the ALJ’s decisioR. at 2.

This Court finds that Tinker has waivedstargument for two reasons. First,
Tinker failed to make an argument in his brief or his reply brief that specifically
addresses the Council’s decistomot consider his school recor@ad Tinker failed
to mention his school records in his list of “egof law” and his argument headings.
Second, at the oral argument, Tinker essentially conceded that his low intellect
argument was meritless:

THE COURT:The problem | think for your case, though, is when you talk

about low 1Q, he had the low IQ, accargito your records, since he

was in elementary school. Kehad it his whole life. But as you just

admitted to me, he has a very good work history. | mean, | listed all of

the things that He done over his lifetime, and it includes, he worked

for a furniture store, a flooring company, a paper company, a spinning

mill, he was the maintenance man at an apartment complex. | mean, he

even admitted in these records that he was still working on weedeaters,

lawnmowers and other equipment. It would appear thatigirout his

whole life his low 1Q has not stopped him from holding a job.

MR. ALLENSTEIN: He has excelled really despite his low IQ, so | believe
the depression would be the winning argument as opposed to the low

Q.
Oral Argument Tr. 1412,

If it is not waived, Tinker's argument is without merit. As demonstrated by
the above quote, Tinker has held many jobs during his life, despite any intellectual
limitations. Accordingly, the Appeals Council rightly determined that evidence of

Tinker's school records from 1965 to 1973 would not have changed the ALJ's



decision regarding Tinker’s ability to be gainfully employed in 284d2012.

* % %

In summary, the Appeals Council correctly refused to consider any of
Tinker’s five new pieces of evidence. While each piece of evidence suffers from its
own deficiencies, each shares a common problem the failure to contain
evidence and/or a proper medical opinion that Tinker’'s ailments in-2B11
prevented him from working in 201112. Instead, Tinker's new ewdce appears
focused on an argument that Tinkdyack pain and depression have worsened over
the years. SeeR. at 106 (Tinker testifying to the ALJ that his back pain was
“probably a six and seven” out of ten in 2614 but had “gotten worser and worser”
in the years since); Oral Argument Tr.-18 (Tinker’'s counsel affirming to this
Court that his back pain and depression had worsened since the ALJ proceedings).
But, as the Eleventh Circuit has noted, evidence of deterioration after the ALJ’'s
decision “may subsequently entitle a claimant to benefit in a new application, but it
Is not probative of whether a person was disabled during the specific period under
review.” Leiter v. SSA Commission@77 Fed. Appx. 944, 950 (11th Cir. 2010).

B. The Appeals Cound gave sufficient reasoning in its written decision.

Tinker argues that his case must be remanded because the Appeals Council
“offers no material basis for affirming the [ALJ’s] decision” and instead gave
“perfunctory adherence” to the ALJ’s decisionnKer Br. 30.

The Eleventh Circuibas stated that “the Appeals Council is not required to



explain its rationale for denying a request for review[.]JMitchell v. SSA
Commissioner,/71 F.3d 780, 784 (11th Cir. 2014). As longths Council's
decision reflets that the Council “adequately evaluated” an applicamesy
evidencejd., remand for a more detailed opinion is unwarranted.

This Court is satisfied from reading the Appeals Council’s decision that the
Council adequately evaluated Tinker's new evidence. Granted, the Council's
analysis is short, but it plainly demonstrates that the Council reviewed each of the
five new pieces of evidence amiovided aCFR-based reason for refusing to
reconsider the ALJ’s decision in light ehchnewpiece ofevidence.See id.

Tellingly, the Court and the parties were able to hold oral argument on the
Appeals Council’s rationale feefusing to considezach piece of evidencand this
Courtwas able to evaluate the Council’s rationagardingeach piece of evidence
in Part A of this decision. That being the case, remanding this agtrequire the
Appeals Council to provide a more detailed analysis would be pointless.

C. Substantial evidence supports the Commissioner’s denial of benefits.

Tinker next argues that “the ALJ decision was not based on substantial
evidence when the submissions to the Appeals Council are considered.” Tinker Br.
32. In other words, Tinker argues that when this Court adds (a) the five new pieces
of evidence he peented to the Appeals Council (to) the testimony and evidence

provided to the ALJ, the Court must determine that benefits are warranted. Tinker



clarified his “ALJ evidence+ Appeals Councilkevidence” argumenas follows
during theoral argumenbefore his Court:

MR. ALLENSTEIN: So we are not challenging the ALJ decision, and thew
guestion is, based on the whole record, is therasathe decision- is the
denial based on substantial evidence. And so now you have to consider what's
submitted to thé\ppeals Council.

Oral Argument Tr. 25.

As detailed in Part A of this opinion, the Appeals Council rightly determined
that Tinker’s five new pieces of evidence failed to meet the CFR requirement that
additional evidence isfew, material, and relatés the period on or before the date
of the hearing decision, and there is a reasonable probability that the additional
evidence would change the outcome of the decision.” CZFOR. §404.970(a)
(2019) Accordingly, the Court cannot judge the ALJ's demsibased on a
combination of the evidence Tinker presented to the ALJ and the evidence he
presented to the Appeals Council, as Tinker requé&ss. Falge v. Apfel50 F.3d
1320, 1323 (11th Cir. 1998) (“when the AC has denied review, we will look only to
the evidence actually presented to the ALJ in determining whether the ALJ's decision
IS supported by substantial eviderige

In short, the Court’s review is limited to tegidenceahat Tinkerpresented to
the ALJ See id.BecauseTinker has stated that he is “not challenging the ALJ

decision” based solely on the evidence he presented to thgOdalJArgument Tr.

25), Tinker cannot beentitled to relief



D. The ALJ considered the ailmentghat Tinker presentedto her.

Tinker next argueghat “the ALJ failed to consider the following ailments:
bilateral knee pain, anxiety, depression, PTSD, and low 1Q,” when making her
decision. Tinker Br. 32. But the ALJ can hardly be held at fault; Tinker did not
argue these ailments to the ALJ.

Tinker was represented by a nattorney representative before the ALJ, then
by an attorney before the Appeals Council and this Court. Tinker'satimmney
representativenformed the ALJ thafinker suffered from “the following severe
impairments: back andexk problems, hypertension, headaches with difficulty
walking due to back, dizziness and SOBJ[R. at 240. As noted throughout this
opinion, Tinker's evidence to the ALJ was focused on his back and neck pain.

Tinkers present counsel acknowledged to this Court that theatiomey
representative did not argue theditionalimpairmentsat issue herto the ALJ:

THE COURT: And the first question I had for you is, | re@lde ALJs decision

and what was before the ALJ and the only argument that was yaitie

representative was his back and neck pains. Shetddyue at all about

depression or low intellectual capacity, basically the things you have added

were not argued to the ALJ, correct?

MR. ALLENSTEIN: Thats right. And | would sayhats due toinadequate
representation in addition to the claimarbow 1Q.

Oral Argument Tr. 9
The ALJ “cannot be faulted for having failed to weigh evidence never

presented t¢her].” Falge 150 F.3d at 1323. Accordingly, this argument does not



entitle Tinker o relief.

E. The ALJ needn’tconsider Grid Rule 201.10.

Tinker’'s final argument is that that the ALJ failed to consider Medical
Vocational Guideline (“Grid”) 201.10 when deciding to deny his application. Tinker
Br. 3334. The Grid Rules, however, only bewmrelevant in Step 5 of the SSA'’s
five-step analysis See20 C.F.R. 88 404.1520(a)(4)(v), (g), 404.1560, 404.1569
(2019) As Tinker conceded during the oral argumeegOral Argument Tr. 13,
proper application of Grid Rule 201.10 in Step 5 is irrelevant if the ALJ properly
denied Tinker’s claims in Step 2.

For the reasons previously detailed in this opinion, the ALJ properly denied
Tinker’s application in Step 2. Accordingly, Tinker cannot be entitled to relief based
on an argument that the ALJ erred in Step 5.

Tinker has failed to demonstrate that either the ALJ or the Appeals Council
erred below. Therefore, the decision of the SSA CommissioA&HIRMED . A
separate order will be entered.

DONE on September 6, 2019

fwers Py

COREY I“MAZE ¢
UNITED STATES DISTRICT JUDGE




