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Defendant.

MEMORANDUM OPINION

Emily Smith brings this action pursuant to Section 405(g) of the Social
Security Act(“the Act”), 42 U.S.C. § 405(g), seeking review of theéministrative
Law Judgés denial of disability isurance benefits, which has become the final
decision of the Commissioner of the Social Security Admirietrg“SSA”). For
the reasons explained below, the court affirmsigmsion

l. Procedural History

Smith worked previously asnurse until she stopped working in 2014 due to
her alleged disability. RL56-159,166. Smithfiled her applicatiorfor disability
benefitsthereaftelasserting that she suffered from a disability beginningugust
14, 2014 due to fibromyalgia, gastresophageal reflux disease (GERD),

hypertension, restless leg syndrome, anxiety, depression with borderline features,

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/alndce/4:2018cv00914/166605/
https://docs.justia.com/cases/federal/district-courts/alabama/alndce/4:2018cv00914/166605/12/
https://dockets.justia.com/

and attention deficit hyperactivity disorder (ADHDR. 18, 49, 177 Afterthe SSA
denied her applicatiol§mithrequested a formal hearing before an AR]1.94-99.
Ultimately, the ALJ entered a decisi@gainstSmith R. 13-27. The Appeals
Council affirmed, rendering the ALJ's decision the final decision loé t
CommissionerR. 1-3. Having exhausted her administrative remedsesith filed
this action pursuant to 42 U.S.C. 8§ 405(Bpc. 9.

Il.  Standard of Review

Federalistrict courts review the SSA'’s findings of fact under the “substantial
evidence” standard of reviewt2 U.S.C. 88 405(g),383(c) Martin v. Sullivan 894
F.2d 1520, 1529 (11th Cir. 1990). The district court may not reconsider the facts,
reevaluate the evidence, or substitute its judgment for that of the Commissioner;
instead, it must review the final decision as a whole and determireedéttision is
“reasonable and supported by substantial evidenSe€ Martin 894 F.2d at 1529
(citing Bloodsworth v. Heckle703 F.2d 1233, 1239 (11th Cir. 1983pubstantial
evidence falls somewhere between a scintilla and a preponderance of evidence; “[i]t
Is such relevant evidence as a reasonable person would accept as adequate to support

a conclusion.”ld. (internalcitations omitted). If supported by substantial evidence,



the court must affirm the Commissioner’s factual findinggen if the evdence
preponderateagainst the Commissioneld.

In reviewing findings of fact, credibility determinati® are the province of
the ALJ. Moore v. Barnhart405 F.3d 1208, 1212 (11th Cir. 2005). Howeverhdt]
testimony of a treating physician must ordinarily be given substantial or considerable
weight unless goodatise is shown to the contrary,” and the failure ofSberetary
“to specify what weight is given to a treating physician’s opinion and any reason for
giving it no weight constitutesreversilbe error. MacGregor v. Bowen786 F.2d
1050, 1053 (11th Cir. 1986)Courts have found good cause to discount a treating
physician’s report when it isnot accompanied by objective medicaidence, . . .
wholly conclusory,” or “inconsistent with [the péigian’s]own medical records
Lewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 199Fpwards v. Sullivan937
F.2d 580, 583 (11th Cir. 1991). In contrast to the opinion of a treating physician,
“the opinion of a no@xamining physician is entitled to little weight if it is contrary
to the opinion of the claimant’s treating physiciaBfoughton v. Heckler776 F.2d
960, 962 (11th Cir. 1985)

In contrast to factual findingthecout reviewsthe SSA’s conclusions of law
de novgseeBridges v. Bowe, 815 F.2d 622, 624 (11th Cir.1987), and &djflire to
apply the correct legal standards is grounds not for remand but, for révésmalb

v. Bowen847 F.2d 698, 701 (11th Cir. 1988). No presumption attaches to either the



ALJ’s choice of legal standard or to the ALJ's application of the correct legal
standard to the factdd. And, reviewingcourt havethe power‘to enter, upon the
pleadings and transcript of the record, a judgment affirming, modifying, or reversing
the decision of the Commissior@rSocial Security, with or without remanding the
cause for a rehearing42 U.S.C. 8§ 405(g) (emphasis added).

[ll.  Statutory and Regulatory Framework

An individual applying for DIB bears the burden of proving that she is
disabledMoore 405 F.3d at 1211 o qualify, a claimant must show “the inability
to engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which has
lasted or can be expected to last docontinuous period of not less than twelve
months.” 42 U.S.C. 88 423(d)(1)(A) and 416()(I)(A). A physical or mental
impairment is “an impairment that results from anatomical, physiologaral,
psychological abnormalities which are demonstratednimdically acceptable
clinical and laboratory diagnostic techniques.” 42 U.S.C. § 423(d)(3).

Determination of disability under the Act requires a five step analysis. 20
C.F.R. 8 404.1520. Specifically, the Commissioner must determine, in sequence:

(1) whether the claimant is doing substantial gainful activity;

(2) whether the claimant has a severe impairment;

(3) whether the impairment meets or is medically equivalent to one

listed by the Secretary;

(4) whether the claimant is unable to perform his argeest work;
and



(5) whether the claimant is unable to perform any work in the
national economy, based on his residual functional capacity.

McDaniel v. Bowen800 F.2d 1026, 1030 (11th Cir. 1986). “An affirmative answer
to any of the above questions leads either to the next question, or, on steps three and
five, to a finding of disability. A negative answer to any question, other than step
three, leads to a determination of ‘not disabledd. at 1030 (citing 20 C.F.R. §
416.920(a)f)). “Once a findng is made that a claimant cannot return to prior work,
the burekn shifts to the Secretary to show other work the claimant carFdofe v.
Chater, 67 F.3d 1553, 1559 (11th Cir. 1995) (citation omitted).

V.  The ALJ’s Decision

The ALJapplied the fivestep analysis for DIB claimseeMcDaniel 800
F.2d at1030, and found that step one was satisfied bec&mu#h was not engaged
in substantial gainful activity since her alleged onset.dgtel8 At step two, the
ALJ found thatSmith has “severe impairments” caused filyromyalgia, GERD,
hypertension, restless leg syndrome, anxiety, depression with borderline features,
and ADHD. Id. (citing 20 CF.R §404.1520(c)) At step three, the ALJ concluded
that Smithdoes nohavean impairment or combination of impairments that meets
or medically equals the severity of one of the listed impairmer2® G.F.R. Part
404 Subpt. P, App. 884.00, 5.02, 12.04, and 12.06 frardiovasculardigestive,
depressive, and anxiety disorgdand in SSR 1-2p guidelines for fibromyalgia. R.

19-20. Next, the ALJ determine&mith's residual functional capacity (“RFC”) and
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found thatSmith can “performlight work” with limitations on reaching overhead,
climbing, balancing, crawling, social interactions, exposure to hazardous nrgchine
working at unprotected heights, and changes in the workplace setting-:28. 21
Based on the RFC, and relying on the testimony of a vocational expert (“VE”), at
step four, the ALJ found th&mith could not return to her past relevant work as a
licensed practical nurseR. 25. The ALJ then proceeded to step five, where based
on Smiths RFC, age, prior work experience, and the VE'’s testimony, the ALJ
concluded theSmithis capable operforming “jobgshat exist in significant numbers
in the national economy,” including work as inspector, bench assemblerspital
cleaneror a price marker. R. 284-46. Therefore, the ALJ concluded that Smith
was not disabled from the alleged ordate through the date of her decisidh 27 .

V. Analysis

Smithargueghe ALJfailed to(1) give Smith substantial credibiligs a result
of her “excellent work history,” (2)consider Smith’scomplaints about thside
effects of her pain medication; and (3) properly analyze Smith’s symptoms of
fiboromyalgiabased on her complaints of limitatioaad the absence of objective
findings Doc. 9 at13-30. For the reasons discussed belthve, ALJ'sdecision is

due tobe affirmed.



A. Whether the ALJ Properly Considered Smith’s Work History

Relying on case citations amdthout providingexamples from the record,
Smith argues that the ALJ failed to give proper weight to Sniigxsellent work
history’ in the credibility finding. Doc. 9 at 1315. However, Smith “does not attack
the ALJ’s credibility determination directly, but instead argues that because the ALJ
did not make an explicit finding regarding [her] excellent work history, theofest
his credibility determination is invalidRoane v. Berryhi/l2017 WL 3613989, at
*6 (S.D. Ga. July 31, 2017Yeport and recommendation adopte2)17 WL
3613040 (S.D. Ga. Aug. 22, 201 7)o support her contentio§mithcites to cases
from other circuits which have found that a claimant’s prior “good work record”
justifies an inference of substantial credibil®ee, e.g., Allen v. Califan613 F.2d
139, 147 (6th Cir. 1980)But, “the Eleventh Circuit has not had occasion to rule on
the issue” of whether an ALJ’s failure to consider a claimant’'s “lengthy and
consistent work record” in evaluating a claimant’s credibility is erronédalon
v. Comnr of Soc. Se¢2017 WL 3381714, at *10 (M.D. Fla. Aug. 7, 2017).

Moreover, the circuit has upheld an ALJ's credibility determination that is
supported by substantial evidence even when a plaintiff has a good work l3sw@®ry.
Edwards,937 F.2d at 584. In other words, excellent work history alone may be
insufficient to enhance a claimant’s credibility. Therefore, because the ALJ is not

required to “specifically refer to every piece of evidence in his degismlong as



the ALJ’'s decision . . enable[s] [the reviewing court] to conclude that the ALJ
considered [the claimant’s] medical condition as al/i Dyer,395 F.3d at 1211
(alterations and quotations omitte@dnd because an excellent work record alone
“does not necessitate remand in this case where the ALJ based her credibility finding
on a careful analysis of the medical record and Plaintséf faded to show the
credibility finding was otherwise erronequ&vansSweny v. Commof Soc. Sec.,

2019 WL 949302, at *7 (M.D. Fla. Feb. 27, 201®e record does not support a
finding that the ALJ erred in failing to reference Smithrsor work ethic

B. Whether the ALJ Properly Considered Smith’'s Subjective
Complaints about Medication Side Effects

Smith also maintains thdhe ALJfailed to adequatelyelicit and consider
testimony aboutmith’s ability to work in light of her medications’ side effects,
which she testified includes falling and stumblinddoc. 9 at 15 (citing R. 41).
Smithis generally correct that an ALJ may consider subjective symptoms, which
include the effectiveness and side effects of medications. 20 C.F.R. 88
404.1529(c)(3)(iv), 416.929(c)(3)(iv). However, “[a]Js an initial mattdng t
heightened duty to develop the record ti&anhith| cites fromCowart v. Schweiker

662 F.2d 731, 737 (11th Cir. 198&applies when claimants are not represented; in

IAlthough Smith also testified about experiencing hallucinatisres side effeet“see[ing] people
out of the corner of [her] eye [and] . . . hear[ng] people knocking on the door. . .,” Bndth
fails to raise thig€ontention on appeal, and the court declines to consider it

8



this case $mith| was represented at the administrative hearing by counsel who had
the opportunity to elicit any relevant testimony about [her] limitetioBurgin v.
Comnir of Soc. Se¢2010 WL 2510650, at *9 (M.D. Fla. June 21, 20a8)d, 420
F. Appx 901 (11h Cir. 2011). Indeed, herepunselquestionedSmith about her
medication side effects: “I've fallen several times and the doctor said it wae due t
one medication, but | can’t remember which one. Really off balance ...” R. 41.
Ultimately, “the ALJ’s obligation to develop the record does not relieve the
claimant of the burden of proving she is disabled,” &ndth must still “introduce
evidence supporting her claim that her symptoms (including any medication side
effects) make her unable to workiWdker v. Comm'r of Soc. Sed04 F. Appx
362, 366 (11th Cir. 2010)Relevant here, the medical records taiindicate that
Smith regularly complained of side effects that are severe enough to be disabling
alone or in combination with her other impaimt& Indeed, the ALJ pointed to
specific entries in the medical record that undermine Smith’s contentitngthat
Smith was “consistently treated conservatively with a variety of medications for
mental health impairments throughout thkevantperiod.” R 24. AlthoughSmith
requested a change in medications due to side effects, the ALJ noted that Smith’s
record indicated progress after the change, including reports of Smith appearing
“oriented, with logical thinking, undisturbed memory” and having an “appropriate

affect, cooperative attitude, and good attentideh.{citing R. 345360). Moreover,



the ALJ noted that Smith reported at a February 2@pbintmenthat “her current
medication combo seems to be helpintgd’ (citing R. 376).

Lastly, absent from the medical record is the extent to wigchith’'s
symptoms‘limit [her] capacity to work.”"Werner v. Comm’r of Soc. Sed21 F.
App’'x 935, 938 (11th Cir. 2011¢iting 20 C.F.R. 88 404.1529(a), 416.929(ajn
ALJ has no duty to further investigate side effectthefmedications of elaimant
like Smith, who is represented by counseld did not allegethat side effects
contributed to her disabilitypecifically and insteaghentionednly her general side
effects Seeg eg., Cherry v. HeckleZ60 F.2d 1186, 1191 n. 7 (11th Cl985.
Accordingly, the court finds no error in tid_J’s decision finding that Smith’s
testimony about her medication side effects was unsuppuoytiée medical reord
indicating improvement&ith newmedication combinations.

C. Whether the ALJ Properly Analyzed Smith’s Fibromyalgia Claim
under SSR 122p

Smith also contends that the ALJ did not properly consider Smith’'s
complaints ofibromyalgia However, Smith offerso details on how thaLJ erred

and insteacsubmitsten pageswvorth of quotes from casesemandingdisability
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claims based ofibromyalgia? Doc. 9 at 1830. In the absence of any specific
references to the record, or arguments about the cases quoted, it appears Smith is
contendingthat the ALJ failed texamineSmith’s longitudinal historyimproperly
emphasized the lack abbjective testing, andverlooked Smith’s subjective
complaints. The court reviews these contentions below.
1. ObjectiveEvidence

Fibromyalgiais a “rheumatic disease that causes inflammation of the fibrous
connective tissue components of muscles, tendons, ligaments, and other tissue.
Common symptoms. .include chronic pain throughout the body, multiple tender
points, fatigue, stiffness, and atfern of sleep disturbance that can exacerbate the
cycle of pain and fatigue associated with this dise&¥avis v. Astrug287 F. Appx
748, 762 (11th Cir. 2008puotingBenecke v. Barnhar879 F.3d 587, 5890 (9th
Cir.2004). Because those suffag from ibromyalgiaoftenhave “muscle strength,
sensory functions, and reflexes [that] are noyhfabllins v. Massanayi261 F.3d

853, 863 (9th Cir. 2001)a claimant with the ailment “often lacks medical or

2 Otherjudges when presented with such briefs, have “paus[ed] to note the irony in clamant’
assertion” by “dticiz[ing] the ALJs decision for being conclusory and devoid of rationale and
citation to supporting evidence, but her own briefs suffer from the exact $mmrieosnings.
Howard v. AstrueNo. CV-12-S-889M, 2013 WL 245617, at *7, n.J@\.D. Ala. Jan. 23, 2013)
aff'd sub nom. Howard v. Soc. Sec. Admin., €poB66 F. Appx 784 (11th Cir. 2014 In fact,
Smith’s attorneyhas alsdeen cautioned against filing briefs that makerclusory statements
and quote case law without connecting any of her arguments or citatioesrézdind.”ld.

11



laboratory signs, ant generally diagnosed mostly on endividual's described
symptoms’. Moore, 405 F.3cat1211

In 2012, theSSA issued a ruling recognizing fiboromyalgia as a valid “basis
for a finding of disabity.” SSR12-2p, 2012 WL 3017612 (Julg5, 2012) The
ruling “provides guidance on the evidentiary showing to establish that a claimant
has a medically determinable impairment (“MDI”) of fibromyalgia and whether that
impairment qualifies as disabling under the Social Security Act. Under this ruling,
fibromyalgia is an MDIwhen it is established by appropriate medical evidéhce.
Peterson v. BerryhillNo. 1:15CV-751-GMB, 2017 WL 1015316, at *3 (M.D. Ala.
Mar. 15, 2017) And “[i]f a claimant is found to have an MDI of fibromyalgia, the
normal fivestep sequential evaluation process is used to determine whether the
claimant is disabletlld. However,“[a]s with any claim for benefits. . [the ALJ]
must ensure there is sufficient objective evidence to support a finding that the
persors impairment(s) sdimits the persots functional abilities that it precludes
him or her from performing any substantial gainful acgtiViSSR 122p.

Indeedthe record indicates th&mith was diagnosed wifflbromyalgia See
R. 312 (otingthat Smith “is under the caof Dr. Smith for fiboromyalgia”); R. 300
(Dr. Gwen Williams’ entry thathat she “thinks it's most likely that the patient has
fiboromyalgia”); R. 359 (Dr. Adam Alterman lists fibromyalgia in Smith’s medical

history). However![t] he mere presence of a é&se is not in of itself disabling; it

12



must be shown that the disease caused functional limitdtiboster v. Richardsqn

335 F. Supp. 30, 32 (N.D. Ga. 197Q0ontraryto Smith’sunsupported contention

and consistent with the SSR-2p guidelines, theALJ actually examined the
“longitudinal record . .because the symptoms of [fiboromyalgia] can wax and wane
so that a person may have ‘good days and bad'tdayeeR.19 More specifically,

the ALJpointed out that in August 2014 Dr. Joshua Cockrell noted that Smith denied
back pain, muscle weakness, cramps, tingling, and numbness. R. 23 (citing R. 254).
A year later, during a psychological evaluation, Dr. Sharon Waltz recorded an entry
that Smith had “no obwus physical problemsand that Smith did not report
fibromyalgia with restless leg syndrome as part of her medical history. R. 24 (citing
R. 369). Two months later, Dr. William MacLeé#sted duringa cardiovascular
appointment that Smith had no musculoskeletal complaidtgciting R. 317319).
Notably, the ALJremarkedthat four months after Dr. MacLean’s appointment,
Smith visited OrthoSports andomplaired aboutexperiencingfjoint pain in both
knees, her left shoulder, and both hips [and hdvingthese symptoms for several
years’ but that a physical examination revealed normal musculoskeletal functioning
and full muscle strengthSmith had “no effusions of the knees, elbows, or ankles,

. .. [and] muscle strength [rated five out of fivdfl’ (citing R. 299-302 Dr. Gwen
Williams’ OrthoSports office reports Finally, sx months after the OrthoSports

visit, Dr. Alterman noted that despite joint pain, Smith denied gait abnormality and

13



the physical exam indicated no clubbing, cyanosis, or edema of the extremities as
well as normal motor strength and normal reflexies. (citing R. 356358). Put
simply, based on this entire record, the ALJ propamniglyzedSmith's fibromyalgia
diagnosigan light of the findings in the medical record.
2. SubpctiveComplaints

Moreover, he ALJ did not solely rely on the lack of objective findingde¢ay
Smith’s disability based on fibromyalgidespite Smith’s complairof joint pain
spanning several years, the ALJ noted that Smith maintained-tanfalljob and
regularly exercised, gardened, and worked in the yard. R B&aking a credibility
determination, the ALJ highlighted the inconsistencies in Smith’s testimony and
concluded that such “reports [of daily activities] are inconsistent with samneon
simultaneous alleges constant disabling pduh.” Contrary toSmith's contention
that theEleventh Circuit’s decision iMoore that “fiboromyalgia is a subjective
impairment” means that the ALdnust accept Smith subjective complairs
sufficient evidence of a disabling impairmegseedoc. 11 at 6, the coulso
“recogniz¢d] that credibility determinations are the province of the ALJ” and that
an ALJ may “relyon the inconsistencies between [the claimartd&sgcriptions of
her diverse daily activities and her claims of infirniityMoore, 405 F.3dat 1212
When as herethe “ALJ providds] a detailed factual basis fdner] credibility

determinationwhich did not turn on the lack of objective evidenceutoenting
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fiboromyalgid and includes references to the plaintiféibility “to drive, provide
childcare, bathe and care for herself, exercise, and perform housetherk,is “no
reversible error.’ld.
3. Residual Functional Capacity

After determining that Smith failed to offer “medical evidence that the effects
of [Smith’s] fibromyalgia medically equal any other listing . . . when considered
singly and in combination with [Smith’s] additional impairmenteg ALJ assessed
Smith’s RFC and determined #t she can perform light work with limitations. R.
21. The ALJ noted thatlthoughSmith “alleged that she suffers from knee, hip,
neck, ankle, and other joint pain with some relief from medicAt®mith reported
no difficulty with personal care and noted that shaperform household chores
including preparing frozen meals, laundry, washing dishes, vacuuming, and
sweeping Id. at 2222 (citing R. 198 Smith’self-reportof daily activities included
“cleaning, laundry, mowing, wash[ing] dishes, vaccum[ing], and sweep[ing]” and
shopping for food, clothes, reading books, watching television, #idgaon the
phone). In making an RFC determination, the Addcounted foSmiths alleged

work limitations caused bfibromyalgiaand concluded that Smithka “perform

3 Pursuant to SSR 12p, “[i]f objective medical evidence does not substantiate the person
statements about the intensity, persistence, and functionally limiting effesignptoms, we
consider all of the evidence in the case record, including the peidaity activities, medications

or other treatments the person uses, or has used, to alleviate symptoms; thancbaleguency

of the persots attempts to obtain medical treatment for symptoms; and statements by other people
about the person’s symptoms.”
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light work” with limits on reaching, climbing, balancing, crawling, social
interactions, exposure to hazardous machinery, working at unprotected heights, and
changes in the workplace settinB. 2126, 44-46. The record supports the ALJ’s
RFCfinding.

VI.  Conclusion

It is evident from the record that tA&J properly cited to substantial evidence
to discreditSmith's subjective complaints about the severity of her fioromyalgia and
her other symptoms. Tl®urt concludeshereforethat the ALJ’s determination is
supported by substantial evidence, and that the ALJ applied proper legal standards
in reaching Br decision. Accordingly, the Commissioner’s final decision is
AFFIRMED . A separate order in accordance with the memorandude@sion
will be entered.

DONE the 23rdday ofJuly, 2019

-—Aiaﬁu-p Jvd-llw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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