Marbury v. Social Security Administration, Commissioner Doc. 25
FILED

2019 Sep-10 PM 02:46
U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

CALVIN JAMES MARBURY,
Plaintiff,
V. Case No0.:4:18-cv-970-LCB

ANDREW SAUL, Commissionenf
Social Security

Defendant

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

On June 25, 201 plaintiff filed a complaintseekingjudicial review of an
adverse final decision of the Commissioner of the Social Security Administration
(“the Commissioner”pursuant to 42 U.S.C. § 405(@oc. 1). Defendant filed an
answer onOctober 15, 2018Doc. 8). On November 30, 201®laintiff filed a
brief in supportof disability and a motion to reman@ocs. 11 & 13). The case
was stayed on December 27, 2018 due a lapse of government appropriations (Doc.
16). OnJanuary 28, 2019 the Commissioner filed a Memorandum in Sugiport
Commissioner’s Decisioand response to plaintiff's motion to remajizbcs. 18
& 19). Therefore, this matter is ripe for revieWwor the reasons stated below, the
final decision of the Commissionesversed and remanded
l. BACKGROUND

OnJune 11, 201%plaintiff filed application forbenefits under Titl&XVI for
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supplemental security income (SSI) under the Social Security Act allbtanch

1, 2015 as s onset of disability.On April 25, 2017the administrative law judge

(“ALJ"), Bruce W. MacKenzigconducted asideo hearing The ALJ presided in

Birmingham, Alabamand the plaintiff appeared BadsdenAlabama (Tr. 26-

38). Plaintiff, his attorney,and a vocational expert (“VE”) were present at the

hearing. (d.) OnOctober 3, 201The ALJissued Is decision.(Id.) In doing so,

the ALJengaged in the fivstep sequential evaluation process promulgated by the

Commissiorrto determine whether andividual is disabled.ld.) The ALJ made

the following findings:

1.

The claimant engaged in substantial gainful activity during the following
periods: July 2016 through September 2016 (20 CFR 416.920(b) and
416.971et seq) (Id. at 28).

However, therdnas been a continuous-tinth peiod during which the
claimant did not engage in substantial gainful activity. The remaining
findings address the period(s) the claimant did not engage in substantial
gainful activity. (Id. at 29).

The claimant has the following severe impairments: status posbfion
elevation myocardial infarction; coronary artery disease; tgpsion;
history of mild degenerative joint disease of the right shoulder; and,
borderline intellectual functioning (20 CFR 416.920(@).)

The claimant does not have an impairment or combination of
impairments that meets or medically equals the severity of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR
416.920(d), 416.925 and 416.92@)l.)

After careful consideration of the entire record, the undersigned finds that
the claimant has had the residual functional capacity, generally, to
perform light exertional work as defined in 20 CFR 416.967(b). The
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undersigned further finds, however, thas fall range of light work that
could be performed by the claimant is reduced by the following
functional limitations: the claimant could frequently use right dominant
hand controls. He can frequently reach overhead with the right dominant
hand as well asrequently reach in all other directions with the right
dominant hand. He can frequently climb ramps and stairs, but never
climb ladders or scaffolds. He can frequently balance, stoop, crouch,
kneel and crawl. He would be limited to hearing and understgndi
simple oral instructions and communicating simple information and he
would be unable to provide written reports or analyze written materials.
He is unable to make simple arithmetic calculations including
transactions involving currency. The claimantiddaever be exposed to
unprotected heights, dangerous machinery, dangerous tools, hazardous
processes or operate commercial motor vehicles. The undersigned further
finds that the claimant would be limited to simple tasks and simple-work
related decisiondde would be unable to perform at production rate pace,
but could do goal oriented work. In addition to normal workday breaks,
he would be oftask 5% of an $our workday (nofconsecutive
minutes). (Id. at 33).

6. The claimant is unable to perform any paskevant work (20 CFR
416.965)(Id. at 39.

7. The claimant was born on April 17, 1967 and was 48 years old, which is
defined as a younger individual age-48 on the date the application
was filed (20 CFR 416.963{id.)

8. The claimant has a limited eduicat and is able to communicate Iin
English (20 CFR 416.964(ld.).

9. Transferability of job skills is not matal to the determination of
disability because using the Medidabcational Rules as a framework
supports a finding that the claimant is "not disabled," whether or not the
claimant has transferable job skills (See SSRB2and 20 CFR Part 404,
Subpart PAppendix 2).(1d.)

10. Considering the claimant's age, education, work experience, and
residual functional capacity, there are jobs that exist in significant
numbers in the national economy that the claimant can perform (20 CFR
416.969 and 416.969(a)jld. at 37).
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11. The claimant has not beendera disability, as dafied in the Social
Security Act, since June 11, 2015, the date the application was filed (20
CFR 416.920(g))d. at 38).

Plaintiff requestedreview by the Appeals Counciénd submitted e
evidence along with the requesthe new evidence submitted is listed as a brief by
counsel for plaintificontainingsummaries of mental health treatment records for
the period (8/13/1510/19/17) and a medical source statement of Dr. Huma Khusro
datedOctober 19, 2017 (Tr. 4)The Appeals Council noted that plaintiff submitted
a medical source statement by Dr. Khusro dated October 19, 2017, but did not
consider and exhibit the statement finding that it did not “. . . show a reasonable
probability that it would change the outcome of the decision.” (Tr. 2)he
Appeals Councitenied theequest for review oApril 27, 2018 (Tr.1). At that
point, the ALJ’s decision became the fidaicision of the CommissioneHenry v.
Comm’r of Soc. Sec802 F.3d 1264, 1267 (11th Ci015).

Il. DISCUSSION

The Social Security Acauthorizes payment of disability unance benefits
and supplemental social security income to persons with disabilities. 42 88S.C
423,1381 (2012).The law defines disability as the “inability to day substantial
gainful activity by reason of any medically determinable physical or mental
impairment which can be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than 12 niorg@<C.F.R. §
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404.1505(a), 416.905(4).

A.  Standard of Review

The Court must determine whether th€ommissiones decision is
supported by substantial evidenced amhether thecorrect legal standards were
applied Winschel v. Comm’r of Social Se631 F.3d 1176, 1178 1{th Cir. 2011).
“Substantial evidence is more than a scintilla and is such relevant evidence as a
reasonable person would accept asgahte to support a conclusiond. (internal
citation and quotation marks omitted). “This limited review precluesding the
facts anew, making credibility determinations, orwaghing the evidence.
Moore v. Barnhart405 F.3d 1208, 1211 (11th Cir. 2005)hus, while the Court
must scrutinize the record as a whole, the Court must affirm if the decision is
suppated by substantial evidence, even if the evidence preponderates against the
Commissioner’s findingsHenry v. Comm’r of Soc. Se802 F.3d 1264 (11th Cir.
2015) Bloodsworth v. Heckle703 F.2d 1233, 1239 (11th Cir. 1983)

B. Five-Step Sequential Evaluabn

The Social Security Administration has promulgated regulattbas set

forth a fivestep sequential evaluation process that an ALJ must follow in

! On January 18, 2017, the Social Security Administration significaavisedits regulations
regarding the evaluation of medical evidence to determine a disakbilitye new regulations
became effective on March 27, 2017. The ALJ’s decision in this case was on October 3, 2017,
and this Courtnustapplythe newregulations. SeeAshkey v. Comm'r, Soc. Sec. Admir07 F.

App'x 939, 944 n.6 (11th Cir. 2017) (“We apply the regulations in effect at the time of the ALJ’s
decision.”).



evaluating a disability claim. 20 C.F.R. 88 404.1520, 416.920. In summary, the
evaluation proceeds &sllows:

1. Is the claimant engaged in substantial gainful activity? If the answer is
“yes,” the claimant is not disabled. If the answer is “no,” proceed to the
next step.ld.

2. Does the claimant have a medically determinable impairment or
combination ofimpairments that satisfies the duration requirement and
significant limits his or her ability to perform basic work activities? If
the answer is “no,” the claimant is not disabled. If the answer is “yes,”
proceed to the next stelgl.

3. Does the claimarttave an impairment that meets or medically equals the
criteria of a listed impairment within 20 C.F.R. Part 404, Subpart P,
Appendix 1? If the answer is “yes,” the claimant is disabled. If the
answer is “no,” proceed to the next stdgp.

4. Does the @dimant have the RFC to return to his or her past relevant
work? If the answer is “yes,” then the claimant is not disabled. If the
answer is “no,” proceed to the next stdg.

5. Even if the claimant cannot perform past relevant work, does the
claimant'sRFC, age, education, and past work experience allow him or
her to perform a significant number of jobs in the national economy? If

the answer is “yes,” the claimant is not disabled. If the answer is “no,”
the claimant is disabledd.

The claimant bears the burden of proof with respect to the first four steps.
Washingtorv. Comm'r of Soc. Se®@06 F.3d 1353, 1359 (11th Cir. 2018)he
burden then shifts to the Commissioner at the fifth step to prove the existence of
jobs in the national economy that the claimant is capable of perfgrhmmgever,

the burden of proving lack of RFC always remains with the claimdnt
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C. Plaintiff's Allegations

Plaintiff alleges in Is briefthat theALJ’s finding of nd disabled is
erroneous for the following reasons:

1. The Appeals Council failed to review new, material, and

chronologically relevant, postearing submissions solely because the

records were dated after the date of the ALJ Decision, without

considering if the submissions were chronologically relevant.

Claimant had “good cause” for not submitting the submission to the

ALJ becase the submission did not exist;

2. The ALJ failed to accord proper weight to Dr. Prime, the treating
physician, and faile to sate good cause therefore;

3. The ALJ failed to state with at least “some measure of clarity”
grounds for decision in repudiating the opmiof an examining
psychologist;

4. Claimant meets Listing 12.05(B);

5. ALJ MacKenzie failed to obtain CEMental Health treatment
records;

6. Claimant meets Grid Rule 201.17; and

7. The denial was not based on substantial evidence.
(Doc. 11).

This is a mental impairment case. The plaintiff is a 51 year old male who
filed this claim at age& The filing was precipitated by a motorcycle accident and
heart attack which he alleges causdch severe mental health issues (Tr. 249).
One medical source statement provided by the plaintiff shows a full scale 1Q of 65,

placing him in the intellectually disabled range (Tr.-34b). Plaintiff argues that
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due to his mental health issues he can no longer work at the RFC (light with
restrictions) as opined by the ALJ. Further, plaintiff argues that he meets the
mental health Listing for 12.05(B) accandi to 20 C.F.R. Part 404, Subpart P,
Appendixl 20 C.F.R. § 416.920(d) providesat “[wlhen your impairment(s)
meets or equals a listed impairment in appendix 1. If you have an impairment(s)
which meets the duration requirement and is listed in appdndr is equal to a
listed impairment(s), we will find you disabled without considering your age,
education, and work experiencerhus, if the plaintiff meets or equals a Listing at
step three (3) he is disabled and the-B%&p evaluation ends.

D. Analysis

Uponexamination of the ALS opinionin this casethe Court finds that the
opinion is ambiguous and incomplete regarding the analyss¢epfthree J) as
found in paragraph four (4df the ALJ’s opinionconcerning listed impairments.
First, there is an incomplete sentence at Eagd€6) of the opinion Secondthe
pronouns on this pagdentify the claimant as a female rather thia®m proper male
gender leading the Court to question whether the faotssoning andationale
actually pertain to this claiman(Tr. 30). In this section thLJ is analyzing
whether the claimant meets or medically equals the mental impairnmirigs of
12.02 and 12.05, as found 20 C.F.R. Part 404, Subpart P, Appeddand the

ALJ’s conclusion was that he did notin order tomeet or equal &isting there



must be a diagnosis consistent with the Listing and medical evidence must meet
specific conditions; the claimant has a high bar to hur8lellivan v. Zebley433
U.S. 521, 532 (1990) The opinion is also incorrect as to the wages earned by the
claimant in the year 2016. The ALJ states in the opinion that the claimant earned
$4,563.00 in wages, however the wage information from Exhibit 6D as cited by the
ALJ shows wages of $1,116.00 for the third quarter of 2016 (Tr. 18Bjs error
will most definitely effect the ALJ’s substantial gainful activity determination i
paragraphs 1 and 2 of his opinion (Tr:238).

In order for this Courtto review an ALJ decision it must be clear and
unambiguous with regard to the analysis of the fantthe law Our Circuit has
held that an “. . . ALJ must state the grounds for his decision with clarity to enable
us to conduct meaningful revieWwHanna v. Astrue395F. App'x 634, 636 (11th
Cir. 2010) Further, an ALJ opinion must provide this Court with “. . . sufficient
reasoning for determining that the proper legal analysis has been condutted. .
Cornelius v. Sullivan936 F.2d 1143, 11486 (11th Cir. 1991)dting Martin v.
Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990) This Court is not allowed to
decide the facts anew, speculate, reweigh the eviderméstitute our opinion in
place of the CommissionerPhillips v. Barnhart 357 F.3d 1232, 1240 n.8 (bl

Cir. 2004) citing Bloodsworth v. Heckler703 F.2d 1233, 1239 (11th Cir.1983).



One misstatement of fact is harmless efrdwut numerous misstatemenasd
errorscoupled with an incomplete thought prevent review by this CoDe to
the fact that the opinion is ambiguous and incomplete, the Court finds that it is not
supported by substantial evidence.
[l.  CONCLUSION

Based upon the foregoing, plaintiff's request to reverse and remhend
decision of the Commissioné&s GRANTED. This case is herelogversed and
remanded to the€Commissionerof the Social Security Administratiofor the
Administrative Law Judge to correct and clarify his opiniduring the pendency
of this remangdthe plaintiff will have the opportuty request reconsideration and
present any new evidence at the administrative levelfiinal judgment will be
entered separately.

DONE this September 10, 2019

LILES C. BURKE
UNITED STATES DISTRICT JUDGE

2 Diorio v. Heckler 721 F.2d 726, 728 (11th Cir. 1998Jisstatement of fact about claimant’s age wasiess
error).
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