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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION
LORETTA MARRIE,
Plaintiff
V. Case No. 4:19-CV-00065-K OB

TYSON CHICKEN, INC.,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

This age-dscriminationcasecomes before the court on a motion for summary judgment
filed by Defendant Tyson Chicken, Inc. (Doc. ZBécause Plaintiff Loretta Marrie has failed to
present prima faciecaseof age discriminatiomnd alternatively pecause the evidence
demonstates that Tyson fired Ms. Marrie foman-discriminatory reasorthe court will
GRANT Tyson’s motion.

Background

Tyson, a internationapurveyor of poultry products based in Arkangmed Ms. Marrie
on Septembel7, 2018. Tyson avers it did so becatligson policy requires that employees
“who receive two (2) written warnings with suspension . . . within the last tweRar{onths
shall be terminated,” and Ms. Marrie received two such warnings within th@psel2 months.
SeeDoc. 26-1 at 62At thetime, Ms. Marriewas 59 years old and had worked for Tyson for 39
yearsin various positions such as a draw hand, box-room attendant, supply clerk, and, at the time
of her termination, a padA®om attendanat Tyson’s chicketprocessing facility irAlbertville,

Alabama Ms. Marrie’s responsibilities as paitsom attendant included receiving shipped
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mechanical parts apdshen her co-worker was on bredistributing the partas needed tthe
mechanics on the processing floor. (Doc. 26-1 at 14-15, 30.)

Ms. Marrie filed athreepage complaint il\labamaState court on December 10, 2018
andassertedingle count of age discrimination under Ala. Code § 22-1Doc. 1-1.) Tyson
removed the suib this courton diversity grounds on January 11, 2019. (Dodvik.)Marrie
amended her complaint on March 26, 2019 to correctly identify “Tyson Chicken, Inc.” as the
correct Defendant (Doc. 8), and Tyson filed the instant motion for summary judgment on
December 20, 2019. (Docs. Z=~) After filing a pair of motions requesting an extension of time
(Doc. 29) and leave to file excess pages (Doc—2th ofwhich the court grantedMs.

Marrie filed a response briebn January 21, 2020. (Doc. 33.) Tyson filed a reply brief on
February 5, 2020. (Doc. 38.

Ms. Marrie does not contest the fact that she received the two written warningise bu
alleges that when Tyson fired her, she “was fully able at all times to fufigrpeher job
duties”; that one of her supervisors “several times had statiements to her throwing off on

her older age”; and that Tyson replaced her with ggifold employee. (Doc. 35 at 5-8.)

! The court notes that Ms. Marrie’s jumbized brief opposing Tyson’s motion for summary
judgmentfailed tofollow the court’s order regarding the organization and formatting of response
briefs, including the requirements that the bfésituredistinct setions for disputed and

undisputed factual assertions as well as separately numbered paragraphs in respethseto t
supporting the dispositive motion. (Doc. 2 at 19} The court reminds Ms. Marrie’s counsel

that “[tlhe court reserves the righila spontéo STRIKE any statements of fact or responsive
statements that fail to comply with these requiremeids &t 19. Beyond failing to follow the
court’s order regarding structure and organization, Ms. Marrie’s brief alsd faimport with
basic sandards of English grammar and composition. The brief is rife with spelling and
grammatical errorsas well as ruson and incomplete sentencesughly halfthe text is

underlined for no apparent reasand the entire analysis sectietotaling 15 pages—contains

two paragraphs. To put the matter bluntly, Ms. Marrie’s brief opposing Tyson’s motion for
summary judgment ian almostincomprehensible mess, and the court admonishes Ms. Marrie’s
counsel to put more effort into future filings before the court.



Tyson’s motion for summary judgmemtesentswo primary argumentg.First, Tyson
contends that Ms. Marrie has not presentedesdd ofa prima faciecase of age discrimination
under theMcDonnell Douglagramework.SeeMcDonnell Douglas Corp. v. GregAll U.S.

792 (1973) see alsdsoldstein v. Manhattan Indus., In@58 F.2d 1435, 1442 (11th Cir. 1985)
(holding that grimafaciecase of age discrimination requiresnong other things, that the

plaintiff prove that she was replaced by someone under 40 yearsyddh argues that Ms.

Marrie has failed testablisha prima faciecase because she misconstrues the evidence regarding
her replacement; in fact, Tysshowsthat itreplaced Ms. Marrie with a 5@earold person, not

a 27yearold personAlternatively, even if Ms. Marrie could provide@ima faciecase of
discrimination the evidence shows that Tyson fired her for non-discriminatory reasons.

The court agrees with Tyson regarding both arguments. As explained below, theeevidenc
demonstrates that although ay¥arold employee did, in fact, work at Ms. Marrie’s former
position for athree to six-month span starting about six months after Tyson fired Ms. Marrie,

Ms. Marrie’s actual replacement, who worked at Ms. Marrie’s former position bfutretsnd

after the 2#4/earold came and went, was 50 years old when Tysod fits. Marrie.

Furthermore, Ms. Marrie has presented no evidence to the coumhthdecisionmaker at
Tysondemonstratedvena hint of animus toward her or anyone else because of age. Instead, the

evidence shows thdison firedMs. Marriebecause Tyson policy required it to do so.

2 The motion also presents additiomakillary arguments, such as the fact that the deeision

makers who fired Ms. Marrie were also part of her protected (ass 27 at 21), and ths.

Marrie has shown no evidence that Tyson treated younger employees more favorably than older
employees.Ifl. at 19.) But because the court finds Tyson’s two main arguments sufficiently
persuasive, the court need not address Tyson’s additional arguments.
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Standard

Summary judgment allows a trial court to decide cases when no genuine issues of
material fact are present and the moving party is entitled to judgment as a fatteiSeeFed.
R. Civ. P. 56. The moving party “always bears the initial responsibility of informing thieedist
court of the basis for its motion, and identifying those portions of ‘the pleadings, demmsiti
answers to interrogatories, and admissions on file, together with the affjdaany,” which it
believes demonstrate the absence of a genuine issue of materialé&atex Corp. v. Catrett
477 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56).

Once the moving party meets its burden of showing the district court that no genuine
issues of material fact exist, the burden then shifts to thenowing party “to demonstrate that
there is indeed a material issue of fact that precludes summary judg@ianit.V. Coats &
Clark, Inc, 929 F.2d 604, 608 (11th Cir. 1991). In response, the non-moving party “must do
more than simply show that there is some metaphysical doubt as to the metetiMdtsushita
Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 586 (1986). The non-moving party must
“go beyond the pleadings and by [its] own affidavits, or by the ‘depositions, answers to
interrogatories, and admissions on file,” designate ‘specific facts shoveinthére is @enuine
issue for trial” Celotex 477 U.S. at 324 (quoting Fed. R. Civ. P. 56(e)) (emphasis added).

The court must “view the evidence presented through the prism of the substantive
evidentiary burden” to determine whether the nonmoving party presented sutidence on
which a jury could reasonably find for the nonmoving party to defeat the m8genAndeon
v. Liberty Lobby, In¢.477 U.S. 242, 254 (1986). The court must refrain from weighing the
evidence and making credibility determinations, because these decisionshalptovince of

the jury.ld. at 255.



In the context of agdiscrimination clams,

the plaintiff must prove by a preponderance of the evidence that age was-the but

for cause of the employeradverse decisioifthe defendant is entitled to summary

judgment if the plaintiff does not proffer sufficieetidence to create a genuine
issue of material fact as to each of the deferidaarticulated reasons. A plaintiff

must meet each proffered reason head on and rebut it, and he cannot succeed by

simply disputing the wisdom of the employeproffered reast.

Cobb v. City of Roswelb33 F. App’x 888, 894 (11th Cir. 201@)ting Gross v. FBL Fin.
Servs., Ing 557 U.S. 167, 180 (2009) afithapman v. Al Transpqr229 F.3d 1012, 1024-25
(11th Cir. 2000)).

Furthermore, all evidence and inferences drawn from the underlying facts must be
viewed in the light most favorable to the non-moving pé&ge Graham v. State Farm Mut. Ins.
193 F.3d 1274, 1282 (11th Cir. 1999). After both parties have addressed the motion for summary
judgment, the court must grant the motion only if no genuine issues of material $hetrekif
the moving party is entitled to judgment as a matter of &eeFed. R. Civ. P. 56.

Analysis

AlabamaCode § 25-1-2provides that fn]Jo employer, employment agency, or labor
organization shall discriminate in employment against a worker 40 years of age aimd over
hiring, job retention, compensation, or other telwn conditions of employmentAla. Code §
25-1-21. Although MsMarrie’s single cause of action is a State of Alabalaian, the Parties
agree thatlaimsunder 8§ 25-1-22 directly parallgie Federal Age Discrimination Employment
Act, 29 U.S.C. § 621, commonly known as the ADEA. (Doc. 27 at 6; Doc. 35 &&&lso
Robinson v. Ala. Cent. Credit Unio®64 So. 2d 1225, 1228 (Ala. 200@p6pting theADEA

analysis for use iState agealiscrimination claims)Perry v. Batesville Casket C&51 F. App’x

987, 989 (11th Cir. 2014holding that the two statutes “use[] the same analytical frameiyork



Within the ADEA analytical framework, glaintiff cansupport heclaim using either
direct or indirect evidenc&/an Voorhis v. Hillsborough Cty. Bd. 6ty. Comrirs, 512 F.3d
1296, 1300 (11th Cir. 2008But “[o]nly the most blatant remarks, whose intent could be nothing
other than to discriminate on the basis of egestitute direct evidence of discriminatioid’
(citation and ellipses omitted). Inishcase, Ms. Marrie has produced no direct evidence of
discrimination.

Although Ms. Marrie’s brief presents multiple assertions and legal comcjshe only
evidenceshe presents that even vaguely supports an inference of discrimination comes from her
deposition (Doc. 26-1) and interrogatory responses (Doc. 34-3). Theeaexedthe
deposition and interrogatory responsefilhandlocatedonly the following even potentially
relevantevidence to support her discrimination claim:

e In 2013 a maintenance manadeed a disciplinary writeup about Ms. Marriéollowing

an audithatrevealeddiscrepanesin her workas partgoom attendantVis. Marrie

expressly testified thahe maintenance managever said a word about her age but that

she “just felt like he was kind of prejud[d¢ and he figured me as an old lady.” Doc. 26-

1 at 17. She also testified that she had no information to suppdeeliagthat

discrimination was involved, and that the auditor who found discrepancies in her work

did not even know her agiel. at 18.See alsdoc. 26-1 at 73 (featuring the manager’'s

explanation of the@ost-auditwrite-up.)

e Some of the “maintenance men” at fi@cessing plant perpetuated rumors that Tyson
was getting rid of old people, bimts. Marriedoes nbremember who told her the

rumors,id. at 20, 21, and to Ms. Marrie’s knowledge, Tyson has fired no one else



because of their aghl. at 27-28 Some of these same maintenance men also “sa]id]

joking things”about her agdd. at 37, 38.

e Two or three times, one of Ms. Marrie’s supervisors “joke[d]” that Tyson “can get
somebody in here twice as fast as you and run circles around gbaf' 20 or made
statements “all about me being 8l(Doc. 343 at 10.)Ms. Matrrie testified that she
“didn’t pay [thesupervisor'gokes any] attention[;] we just laugh and | would continue
[my job.]” (Doc. 264 at 20.) She also testified that, as far as she knew, this particular
supervisor had no role in Tyson’s decision to fire lekrat 36-37.

e Ms. Marrie heard a rumor that the plant manager wanted to fire her because, despite the
fact that the plant manager apparently never said a word about her age, “the way he look
at folks and just his whole action [suggests that he] . . . probably just ddldgisat her
and say $ic] she’s old;] you need to get her out of herdd: at 27.

In sum, Ms. Marrie bolsters her discrimination claim with nothing but unsubseahtiat
rumors from her peers, jokes from one of fmamdecision-making) bosses, anerfeelings.

Even under the most generous of interpretatibtss,Marrie’s evidence is circumstantial at best
SeeStandard v. A.B.E.L. Sery461 F.3d 1318, 1330 (11th Cir. 1998)marks by non-
decisionmakers or remarks unrelated to the decisionmakougss itself are not direct evidence
of discrimination’)

When aplaintiff in an ADEAaction submit®nly circumstantial evidende support her
claim, courtsin the EleventtCircuit employ the wellestablishedrameworkfrom McDonnell
Douglas Corpyv. Green411 U.S. 792 (1973Chapman v. Al Transp229 F.3d 1012, 1024
(11th Cir. 2000). Under thlcDonnell Douglagest—imported into the ADEA realm from its

original Title VII context—the plaintiff bearsthe initial burden of establishiregprimafaciecase



of age discrimination. Once tlpdaintiff demonstrates prima faciecase theburden then shifts

to the employer tarticulate a legitimate, nondiscriminatory reason foeitgployment decision.
Kragor v. Takeda Pharm. Am., In@02 F.3d 1304, 1308 (11th Cir. 2012). If the employer can
articulate a legitimate reason, the burden shifts bathetplaintiffto show that the employey’
alleged reason was a pretext for unlawful discriminatg@eCrawford v. City of Fairburn482
F.3d 1305, 1308 (11th Cir. 2007).

To establish @rima facieADEA claim under theMicDonnell Douglagest aplaintiff
generally must show that she (1) was a member of the protected group of persons between the
ages o#40 and 70 years of ag@) was subject tanadverseemployment action(3) was
replacedoy someone 39 years old or younger; and (4) was qualified to do théejdivaeken v.
Westinghouse Elec. Cor@81 F.2d 1041, 1045 (11th Cir. 1989ameson v. Arrow Cp75 F.3d
1528, 1531 (11th Cir. 1996).

But theEleventh Circuit has &peatedly cautioned against an overly strict application of
theMcDonnell Douglastest inage discrimination cases becatisége discrimination is
gualitatively different from race or sex discrimination in employnfiend]the bas of the
discrimination is not a discreet and immutable characteristic of an empl@@dstein v.
Manhattan Indus., In¢758 F.2d 1435, 1442 (11th Cir. 1985). To account for the additional
nuance®f agediscrimination caseshe Eleventh Circuibhas approved an alternatineans of
demonstrating ththird element of @rima facieagediscrimination claimspecifically, a
plaintiff can satisfy the third elementshe was replaced by someone “substantially younger”
and provides“evidence adequate treate an inference that an employment decision was based
on an illegal discriminatory criterichSuarez v. Sch. Bdb38 F. App’x 897, 901 n.1 (11th Cir.

2016).See alsdragor, 702 F.3d at 130&JItimately, under either alternative, “[tvther a



prima facie case of discrimination has been shown in any given situation [turubethpr an
ordinary person could reasonably infer discrimination from the facts shown if tlibsedianain
unrebutted. Goldstein 758 F.2d at 1443.

Here, Tyson does not contest the first, second or fourth elemevits Marrie’sprima
faciecase (Doc. 27 at 10.)nstead, Tysomargueghat Ms. Marrie fails to establishpgima facie
case of discrimination because Ms. Marrie’s replacemenbuiisover the age of 40 and was
not “substantially younger” than Ms. Marri&ee idThe court agrees with Tyson.

Although Ms. Marrie argues that Tyson replaced her with geaFfold employee named
Shelby Young (Doc. 34-3Ms. Marrie bases this contention an apparent misunderstanding of
the evidenceAs of September 17, 2018hke date of Ms. Marrie’s terminatienboth Ms.

Marrie and 56yearold Shelia Jackson worked in the parts room during the first shift at Tyson’s
Albertville plant. At the time, Ms. Jackson had worked for Tyson for about 10 years. (Doc. 26-3
at 2.) Although the two women worked together in the parts room, they mestedtroles Ms.
Marrie testified that she received parts and that Ms. Jackson ordered the parts gasditbe

parts to the mechanicahen one of the women was on a break or on vacation, the other would
cover her responsibilities. (Doc. 46at 30.) Ms. Jackson also testified that the women held
distinct positions but covered for one another’s breaks or vacations. (Doc. 26-3 at 2.)

Tyson fired Ms. Marie from her job as parts-room attendant on September 17, 2018.
More than nine months later, in July of 2019, Tyson answered an integratory from Ms. Marr
regardingwho “currently” worked in Ms. Marrie’s former position. Tyson responded that 27-
yearold Shelby Youngurrently—as of July 2019-keld the position, bufyson subsequently
provided an affidavit from then-5gearold Shelia Jacksoto supplement the response. (Doc.

26-3.) Ms. Jackson testified thefter Tyson fired Ms. Marridyson asked/s. Jacksorto take



over Ms. Marrie’s responsibilities in the parts roddh.at 3. Ms. Jacksothen worked as the

only parts-room attendant on the first shift for almost six months, between Sepiambei8

and March 11, 2019; on March 11, “Shelby Young trained with [Ms. Jackson] to become a Parts
Room Attendant.d. at 3. After training with Ms. Jackson, Ms. Young worked ongdkeond

shift and then, after six months at Tyson, appardetljthe companyld. As of December 2019,

Ms. Jackson remained Tyson'’s offilgt-shift partsroom attendantd.

Beyondpointing to Ms. Young'drief training periodn the parts roomalongside Ms.
Jacksorthat did not begin until six months after Tyson fired Ms. Malig, Marrie has
provided no evidence that Tyson replaced her with someone under the ag8exdAla. Code
§ 25-1-21;Jameson75 F.3dat 1531.Ultimately, the evidencelainly demonstratethatMs.
Jacksonwho was50yearsold at the timeassumedMs. Marrie's responsibilitiesas partsoom
attendant(Doc. 26-3 at 3).

Alternatively,Ms. Marriehas als@resentecho evidence to show thits. Jacksonvas
“substantially younger” than sh8eeKragor, 702 F.3cat 1308. The Eleventh Circuit has
repeatedhjheldtha anage difference between a fired employee and her replacestemding
alone, fails to satisfy the “substantially younger” alternativel elemenbf an ADEA prima
faciecasebecause the mere replacement of one employee with a younger employee creates no
necessary inference of discriminati@oldstein 758 F.2dat 1443;Suarez 638 F. App’xat 901.

As the Circuit Court recently explained,

We recognize that we hayweviously heldin cases where plaintiffs presented

substantial evidence of discriminatory animus beyond mere age diffetbata

smaller age difference was sufficient to meet“thabstantially youngérelement

of the ADEA prima faciecase. Se®amonv. Fleming Supermarkets of Fla., Inc

196 F.3d 1354, 1360 (11th Cir. 1999) (holding that-g&arold was‘substantially

younger’than a 42yearold plaintiff); Carter v. DecisionOne Corpl22 F.3d 997,

1003 (11th Cir. 1997) (holding that a-§8arold was* substantially youngérthan
a 42yearold). But we agree with the district court that, in this case, [the plaintiff]
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failed to create an inference of discrimination because-gesix age difference,

without more, does not establish thtte plaintiff's] age was the btfor cause of

the School Board failure to hire him. Se®’Connor v. Consolidated Coin

Caterers Corp 517 U.S. 308, 312 (1996)The prima facie case requires evidence

adequate to create an inference that an employment decision was basecdkgalan ill

discriminatory criteriori.). See als@teele v. United States V2011 U.S. Dist.

LEXIS 58200(M.D. Fla. June 1, 201X¥roncluding that a 8ear age difference,

without more, is insufficient to meet this standatdgtthews v. City of Dothan

2006 U.S. Dist. LEXIS 91711 (M.D. Fla. Dec. 18, 2006)ing that a sixyear age

difference was insufficient to create an inference of age discrimination, when no

other evidence of discriminatory animus was present).
Suarez 638 F. App’xat 901 (emphasis addedis described above, Ms. Marrie has provided no
evidence of discriminatory animuand, in fact, bases her claim entirely on irrelevant remarks
and unsubstantiated rumors from non-decisionmakeryson’s Albertville plantFor this
reason, the court finds that the niyear age difference between Ms. Marrie and Ms. Jackson,
without more does not satisfy the third element of ghiena faciecase.

Furthermore, even if Ms. Marrimould clear thgprima faciehurdle,her claimwould fail
because she has presented no evidence that Tyson’s reason for firing her was piételdual.
theMcDonnell Douglaurdenshifting framework, after the plaintiff presentpi@ma faciecase
and the employer articulates a legitimate, nondiscriminatory reason formlsyenent decision,
the burden shifts back to the plaintiff to show that the employer’s alleged reasopresesxa
for unlawful discriminationKragor v. Takeda Pharm. Am., In@02 F.3d 1304, 1308 (11th Cir.
2012).

In this caseTyson has provided completely unrebutésitiencethat it firedMs. Marrie
for non-discriminatory reasons. Ms. Marrie understood Tyson’s policy that employees “w
receive two (2) written warnirsgwith suspension . within the last twelve (12) montlshall be

terminated.”SeeDoc. 264 at 62 (featuring Ms. Marrie’s signature underneath Tyson’s waitten

warning policy). Although Ms. Marriebjects toTyson’s reasons for her written warniniyts.
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Marrie does not contest the fact that she received written warnings with suspensioag 28, M
2018 (Doc. 26-1 at 145) and then again on September 11, 2018 (Doc. 26-1 4T 46 fired
Ms. Marrie on September 17, 20&8cause, as stated on her disgadorm, she hatteceiv[ed]
2 written warnings with suspension within a 12 month period.” (Doc. 26-1 at 177.)

Ms. Marrie disputes Tyson’s wisdom in writing her up for failing to perform her job in
satisfactory fashion. But under long-standing Eleventh Circuit precedent, an “emplyére
an employee for a good reason, a bad reason, a reason based on erroneous facts, or for no reason
at all, as long as its action is not for a discriminatory reasdin.v. WLCY Radio/Rahall
Commans, 738 F.2d 1181, 1187 (11th Cir. 1984). And whether Ms. Marrie deserved the write-
ups or not, helack of relevant evidenc demonstrate even a hint of discriminatsimply fails
to raise a genuine issue of material fact that Tyson fired her for discriminaasgneeunder the
ADEA. SeeSuarez638 F. App’xat 901, Chapman v. Al Transp229 F.3d 1012, 1030 (11th
Cir. 2000).

Ultimately, becausedn ordinary persooould [not] reasonably infer discrimination from
the facts shown if those facts remain unrebiittbts. Marrie hasothfailed to present prima

faciecase of age discriminatiandfailedto meet her burden of showing that Tyson’s reason for

3 Ms. Marrie avers in hentegratory answers and in her deposition that she did nothing to
deserve the writepsand that her performance deficiencies were mi8ee, e.gDoc. 34-3 at

5; Doc. 261 atl7. But Ms. Marrie also admitted that her co-workers frequently complained
about her performance. Doc. 26-1 at 37. Tyatso provides affidavits from several of Ms.

Marrie’s coworkers and supervisors who explain ttreg behavior that led to Ms. Marrie’s
write-ups caused multiple problems for Tyson, such as aggravating the mechanics on the plant
floor, “skew[ing] our inventory and budget,” and “affect[ing] our ability to . . . keep the plant
running smoothly.” (Docs. 26-2, 26-3, and 26-The final writeup occurred after Ms. Marrie

failed to locate a needed part for one of the machines on the processingaflioistake that
contributed to a four-hour downtime in the plant’s productivity.
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firing herwas pretextualSeeGoldstein 758 F.2d at 1443For this reasonlyson is entitled to
summary judgment as a matter of law.
Conclusion

Because Ms. Matrrie has failed to preseptima faciecase of age discrimination under
Ala. Code 8§ 25-1-2and hadailed to show that Tyson’s reason for firing her was a pretext for
discrimination the courWILL GRANT Tyson’s motion for summary judgment (Doc. 25) and
enter a separate order accompanying this memorandum opinion.

DONE and ORDERED thisthday ofAugust, 2020.

S P |
Jl” e & Ly die
KARON OWEN BOWDRE
UNITED STATES DISTRICT JUDGE
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