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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION

JACQUELINE SMITH
WASHINGTON,

Plaintiff,

Case No.:4:19-cv-00462MHH
V.

ANDREW SAUL,
Commissioner of the
Social Security Administration,*

e e e e ) ) ) e o ) )

Defendant.

MEMORANDUM OPINION

Pursuant to 42 U.S.C. 8§ 405(qg), plaindécqueline Smith Washingteeeks
judicial review of a final adverse decision of the Commissioner of Social Security.
The Commissioner deniedehclaims for a period of disability and disability
insurance benefits and supplemental security income. After careful review, the

Court affirms the Commissioner’s decision.

1 The Court asks the Clerk to please substitute Andrew Saul for Nancy AhBexs the defendant
pursuant to Rule 25(d) of the Federal Rules of Civil Proced@eeFed. R. Civ. P. 25(d) (When a
public officer ceases holding office, that “officer’'s successor is automgtstddstituted as a party.”);

see alsa12 U.S.C. § 405(g) (“Any action instituted in accordance with this subsesitall survive
notwithstanding any change in the person occupying the office of Commissioner of Social Security or
any vaancy in such office.”).
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. PROCEDURAL HISTORY

Ms. Washingtonapplied for a period of disability andisablity insurance
benefitsand supplemental securitycome (Doc. 43, p. 16). She alleges that her
disability began o®ctober 6, 208. (Doc. 43, p. 16). The Commissioner initially
denied MsWashingtors claims. (Doc. 43, p. 16).

Ms. Washingtonrequested a hearing before an Administrative Law Judge
(“ALJ"). (Doc. 43, p. 16). After the hearing, the ALJ issued an unfavorable
decision. (Doc. 43, pp. B-26). The Appeals Council declined Mé@/ashingtors
request for review, making the Commissioner’s decision final for this Court’'s
judicial review. (Doc. 43, p.2). Seed42 U.S.C. § 405(g).

. STANDARD OF REVIEW

The scope of review in this matter is limitedVHen, as in this case, tAd¢.J
denies benefits and the Appeals Council denies review,” the Court “review[s] the
ALJ’'s ‘factual findings with deference’ and hikegal conclusionswith close
scrutiny.” Riggs v. Comm’r of Soc. Seb22 Fed. Appx. 509, 5101 (11th Cir.

2013) (quotingdoughty v. Apfel245 F.3d 1274, 1278 (11th Cir. 20D1)

The Court must determine whether there is substantial evidence in the record
to support the ALJ’s findings‘Substantial evidence is more than a scintilla and is
such relevant evidence as a reasonable person would accept as adequate to support

a conclusion.” Crawford v. Comm’r of Soc. Se863 F.3d 1155, 1158 (11th Cir.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001259222&ReferencePosition=1278
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001259222&ReferencePosition=1278

2004). In making thisevaluation, the Court may not “decide the facts anew, reweigh
the evidencg or substitute its judgment for that of the ALIVinschel v. Comm’r

of Soc. Sec. Admin631 F.3d 1176, 1178 (11th Cir. 2011) (internal quotations and
citation omitted). If te ALJ’s decision is supported by substantial evidetia

the Court “must affirm even if the evidence prepengtes against the
Commissiones findings. Costigan v. Comm, Soc. Sec. Admii603 Fed. Appx.
783 786(11th Cir. 2015)citing Crawford, 363 F.3d at 1158).

With respect to the ALJ's legal conclusions, the Court must determine
whether the ALJ applied the correct legal standards. If the Court finds an error in
the ALJ’s application of the law, or if the Court finds that the ALJ failed to provide
sufficient reasoning to demonstrate that the ALJ conducted a proper legal analysis,
then the Court must reverse the ALJ’s decisi@ornelius v. Sullivan936 F2d
1143, 114546 (11th Cir. 1991).

.  SUMMARY OF THE ALJ'S DECISION

To determine whether a claimant has proven shatis disabled, an ALJ
follows a fivestep sequentiavaluation process. The ALJ considers:

(1) whether the claimant is currently engaged in substantial gainful

activity; (2) whether the claimant has a severe impairment or

combination of impairments; (3) whether the impairment meets or
equals the severity of the specified impairments in the Listing of

Impairments; (4) based on a residual functional capacity (“RFC”)

assessment, whether the claimant can perform any of his or her past

relevant work despite the impairment; and (5) whether there are
significant iumbers of jobs in the national economy that the claimant



can perform given the claimant's RFC, age, education, and work
experience.

Winschel 631 F.3d at 1178.

In this casethe ALJ found that MdWWashingtorhas not engaged in substantial
gainful activity sinceOctober 6 2015, the alleged onset date(Doc. 4-3, p. B).
The ALJ determined that M3Nashingtonsuffers from the following severe
impairments: degenerative disc diseasé left shoulder bursitisDoc.4-3, p. B).
The ALJ determined that M&ashingtonsuffers from the following nosevere
impairments: hypertensiorand affective disorder (Doc.4-3, p. ©). Based on a
review of the medical evidence, the ALJ concluded thatWishingtondoes not
have an impairmdror a combination of impairments that meets or medically equals
the severity of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1.
(Doc.4-3, p. 19).

In light of Ms. Washingtors impairments, the ALJ evaluateis.
Washington’s residwal functional capacity. The ALJ determined that Ms.
Washingtorhad the RFC to perform:

sedentary work as defined in 20 CFR 404.1567(a) and 416.967(a)

except she could occasionally climb ramps and stairs, stoop and crouch,

but never ladders, ropes or scaffolds; nor should she kneel or crawl; she
could only occasionally reach overhead with her bilateral upper
extremities; she could frequently use Heft upper extremity for
handling and fingering; she can have only occasional exposure to
vibration as well a extremes of cold; no exposure to hazards such as

unprotected heights and dangerous machinery; and would be capable
of performing simple, routine tasks.



(Doc. 4-3, p. 2). “Sedentary work involves lifting no more than ten pounds at a
time and occasionally lifting or carrying articles like docket files, ledgers, and small
tools.” 20 C.F.R. 88 404.1567(a), 416.967(a). “Although a sedentary job is defined
as one which involvesitting, a certain amount of walking and standing is often
necessary in carrying out job duties.” 20 C.F.R. 88 404.1567(a), 416.967(a). “Jobs
are sedentary if walking and standing are required occasionally and other sedentary
criteria are met.” 20 C.F.R8 404.1567(a), 416.967(a).

Based on this RFC, the ALJ concluded that Ms. Washington could not
perform her past relevant work aplaarmacy teamcianor material handler(Doc.
4-3, p. 4). Ms. Washington as 46 years oldwhen she applied for disabylit
benefits. A person who is that agedefined as gounger individual age 489, on
the alleged disability onset d4#0 CFR 404.156a@nd 416.968" (Doc.4-3, p. ).
Relying on testimony from a vocational expert, the ALJ found that gihsexited
in the national economy that Ms. Washington could have performed, including
bench and table worker, assembler, and surveillance system monitor.4{®qzx.
25). Accordingly, the AlLJdetermined that MsWashingtonwas not under a
disability within the meaning of the Social Security Act at any time from Octoper 5
2015, the alleged onset date, through Mdy 2018, the date of the ALJ’s decision.

(Doc.4-3, p. 5).



IV. ANALYSIS

Ms. Washington contends that she is entitled to relief from the Alegsion
because the ALdsedanimproperpain standar@ndfailed to consider all oher
severe impairments, and Ms. Washington also argues that the denial is not supported
by substantial evidencé€Doc.6, p. 7). The Court begins its analysis of thessues
with a review of the ALJ’s application of the pain standdienthe Court considers
whether the ALEvaluatedall severe impairments and whether there is substantial

evidence to support the denddlbenefits

A. Pain Standard

The Eleventh Circuit pain standard “applies when a disability claimant
attempts to establish disability through his own testimony of pain or other subjective
symptoms.” Holt v. Sullivan 921 F.2d 1221, 1223 (11th Cir. 1994¢e alscColey
v. Comm’r, Soc. Sec. Admi.71 Fed. Appx. 913, 918 (11th Cir. 2019\Vhen
relying upon subjective symptoms to establish disability, “the claimant must satisfy
two parts of a threpart test showing: (1) evidence of an underlying medical
condition; and (2) either (a) objective nieal evidence confirming the severity of
the alleged [symptoms]; or (b) that the objectively determined medical condition can
reasonably be expected to give rise to the claimed [symptoislson v. Barnhart
284 F.3d 1219, 1225 (11th Cir. 2002) (citiHgIt, 921 F.2d at 1223Chatham v.

Comm’r, Soc. Sec. Admji746 Fed. Appx. 864, 868 (11th Cir. 2019) (citiidson).



If the ALJ does not apply the thrpart standard properly, then reversal is
appropriateMcLain v. Comm’r, Soc. Sec. Admif76 Fed. Appx. 935, 937 (11th
Cir. 2017) (citingHolt).

A claimant’'s credible testimony coupled with medical evidence of an
impairing condition “is itself sufficient to support a finding of digdy.” Holt, 921
F.2d at 1223see Gombash v. Comm’r, Soc. Sec. AdrBb6 Fed. Appx. 857, 859
(11th Cir. 2014) (“A claimant may establish that he has a disability ‘through his own
testimony of pain or other subjective symptoms.™) (quofyer v. Barnhart 395
F.3d 1206, 1210 (11th Cir. 2005)If an ALJ rejects a clanant’'s subjective
testimony, then the ALJ “must articulate explicit and adequate reasons for doing so.”
Wilson, 284 F.3d at 1225Coley, 771 Fed. Appx. at 918As a matter of law, the
Secretary must accept a claimant’s testimony if the ALJ inadequatehpmperly
discredits the testimonyCannon v. BowerB58 F.2d 1541, 1545 (11th Cir. 1988);
Kalishek v. Comm’r, Soc. Sec. Admuh70 Fed. Appx. 868, 871 (11th Cir. 2012)
(citing Cannor); see Hale v. Bower831 F.2d 1007, 1012 (11th Cir. 1987) (“It is
edablished in this circuit if the Secretary fails to articulate reasons for refusing to
credit a claimant’s subjective pain testimony, then the Secretary, as a rhkter o

has accepted that testimony as true.”)



When credibility is at issue, the provie®of Social Security Regulation-16
3p apply. SSR 163p provides:

[W]e recognize that some individuals may experience symptoms
differently and may be limited by symptoms to a greater or lesser
extent than other individuals with the same medical impaitsnen
the same objective medical evidence, and the samanedical
evidence. In considering the intensity, persistence, and limiting
effects of an individual's symptoms, we examine the entire case
record, including the objective medical evidence; an indaigd
statements about the intensity, persistence, and limiting effects of
symptoms; statements and other information provided by medical
sources and other persons; and any other relevant evidence in the
individual's case record.

SSR 163p, 2016 WL 1119029, at *4An ALJ must explain the basis for findings
relating to a claimant’s description of symptoms:

[I]t is not sufficient . . . to make a single, conclusory statement that
“the individual's statements about his or her symptoms have been
consideed” or that “the statements about the individual's symptoms
are (or are not) supported or consistent.” It is also not enough . . .
simply to recite the factors described in the regulations for evaluating
symptoms. The determination or decision must consgacific
reasons for the weight given to the individual’s symptoms, be
consistent with and supported by the evidence, and be clearly
articulated so the individual and any subsequent reviewer can assess
how the adjudicator evaluated the individual’'s sympo

SSR 163p, 2016 WL 1119029, at *10. In evaluating a claimant’s reported
symptoms, an ALJ must consider:

(i) [the claimant’s] daily activities; (i) [tlhe location, duration,

frequency, and intensity of [the claimant’s] pain or other symptoms;
(i) [p]recipitating and aggravating factors; (iv) [tlhe type, dosage,
effectiveness, and side effects of any medication [the claimant]
take[s] or ha[s] taken to alleviate . . . pain or other symptoms; (v)



[tireatment, other than medication, [the claimant] receive[s] ol ha[s

received for relief of . . . pain or other symptoms; (vi) [a]Jny measures

[the claimant] use[s] or ha[s] used to relieve . . . pain or other

symptoms (e.qg., lying flat on your back, standing for 15 to 20 minutes

every hour, sleeping on a board, etc.); and (vii) [o]ther factors

concerning [the claimant’s] functional limitations and restrictions due

to pain or other symptoms.
20 C.F.R. 88 404.1529(c)(3), 416.929(c)(Bgiter v. Comm’r, Soc. Sec. Admin.
377 Fed. Appx. 944, 947 (11th Cir. 2I)1

Ms. Washington argues that the ALJ improperly applied the pain staogard
failing to consider whether her impairments are so severe that the very nature of the
impairment could be expected to leachtr reportegain undethethird prong of
the painstandard. (Doc. 6, pp. 48)). She argues that the ALJ did not fully consider
whether Ms. Washington’s diagnoses of degenerative disc disease and shoulder
bursitis themselves could be expected to cause Ms. Washingtoamhinstead
only determined thahe objective medical evidence does not confirm the severity
of Ms. Washington’s pain under prong two of the pain standard. (Doc. 6, pp. 18
20).

Ms. Washingtoms correct; arALJ shouldconsider all three prongs of the pain
standard to determine whethaeclaimant’s pain is disablindyut anALJ alsomust
consider “whether the intensity and persistence of the symptoms limit the

individual’s ability to perform workelated activities.”” SeeHargress v. Soc. Sec.

Admin., Comm;r883 F.3d 1302, 1308.1th Cir. 2018)(quoting Social Security



Ruling 163). The ALIJmust evaluatevhether thestatements regarding the limiting
effects of pain are substantiated by objective medical evidence, and if they are not,
the ALJ must consider other evidence in the record to determine how the symptoms
limit the claimant’'s workrelated activities. See20 C.F.R. 88 404.1529(c)(3),
416.929(c)(3).

An incomplete analysis of the pain standard by the A&de would be
harmless error because the evidence in the record does not support a finding that
pain wouldprevent Ms. Washington from performing sedentary waikd Ms.
Washington does not cite evidence to suggest that the ALJ's determination would
have beenitferent if the ALJ had considered the thpdong of the pain standard
Ms. Washington’s medical records indicate that she experienced pain in her
shoulders and she complained mostly about left shoulgin Her physicians
provided fairly conservativeeeatment for her shoulder pain, prescribing some pain
medication in 2016 and 2017. Ms. Washington also received a few injections for
pain management. A few of Ms. Washington’'s medical records mention
fibromyalgia, and one medical record from 2017 states, under “social history,”
“Disabled due to fioromyalgia (Doc. 411, p. 34). But that record from Southern
Cardiovascular Associates, P.C. concerns a visit for treatment of hypertension. In
the record, the treating certified nurse practitiosiatedthat Ms. Washington’s

chest paiimight be caused by hypertension or fibromyalgrajthe CNP noted that

10



Ms. Washington saw a physician for treatment ofrfeek pain. (Doc.41, pp. 33

36). While Ms. Washington’'s medical records indicate that, dungdievant time
period, she suffered from chronic left shoulder pain, the substantial evidence in the
record supports the conclusion that that pain would not prevent Ms. Washington,
who is righthandedDoc. 410, p. 74), from performing sedentary work.

The ALJproperly considered angdiscreditedMs. Washington’s subjective
complaints of pain.The ALJdetermined that while Ms. Washington’s “medically
determinable impairments could reasonably be expected to cause the alleged
symptoms,” the medical record and other evidence were not consistent with Ms.
Washington’s statements regarding the intensity, persistence, and limigots eff
her pain (Doc. 43, pp. 2-24). Substantial evidencGéom Ms. Washington'’s
testimony and the medical recostipports the ALJ's determination that Ms.
Washington was not as limited by heain as she sserts and he ALJ properly
explained her reass for rejecting statements by Ms. Washington and discussed
which evidence contradietlMs. Washington’s paitestimony

1. Ms. Washington’s Medical Records

Ms. Washington’s medical records confirm that she has suffered drom
history of musculoskeletal impairments throughout the disability peridoin
September 18, 2015, Ms. Washington was diagnosed with significant degenerative

disk diseaseaafter undergoinga magnetic resonance imaging (MRljocedure

11



(Doc. 49, p.50). Following this diagnosis, Ms. Washington had surgery to replace
her G5-C6 disk on October 30, 2018Doc. 49, p.75). Though initially thought

to be a successful procedure, Ms. Washington’s pain in her neck worsened after this
procedure. (Doc. 410, p.6). In January of 2016, Ms. Washington underwent a
second procedure to correct hardware failure from the first surgeéoc. 410, p.

34). Ms. Washington reported to Dr. James Smith after the procedure that her neck
was improvingandthatsheno longer ha@rm pain.(Doc. 410, . 43, 46, 49). Dr.

Smith remarked that he believed it would be unlikely that she would return to a
laborintensive job,andshe “would be best suited for a sedentary job,” including
teaching.(Doc. 410, p.41).

In May of 2016,Ms. Washington reported having constant shoulder. pain
(Doc. 410, pp.61-62). She had difficulty putting on clothes or holding items
without dropping them (Doc. 410, p. 61-62). Ms. Washington had full range of
movement of various jointgvascapable of walkingand could sit on the exam table
without assistares butMs. Washington halimited range of movemeniith her left
shoulder. (Doc. 40, pp. 61-63). Dr. Celtin Robertson determined that Ms.
Washington had no limitatioim sitting, standing, or manipulative activities except
Ms. Washingtoncould not “reach overhead or reach forward the left upper

extremity.” (Doc. 410, p.65). Dr. Smith recommended physical therapy for Ms.

12



Washington’s shoulder pain, but it did not improve her candit(Doc. 410, .
76, 83-84).

The medical records also indicate tht. Washingtomad ahistory ofbenign
hypertensive heart disease since November .20{Bocs. 4-8—4-11). Ms.
Washington’s medical records indicate that she has not suffered fainting or any other
significant limitation resulting from her hypertensionDoc. 48, p. 11). A
transthoracic echocardiogram taken in October 2015 was nofbad. 411, p.4).

2. Ms.Washington’s Testimony

In January 2016, Ms. Washington completed a disability report and a
functional report. (Doc. 47, pp. 2-5, 26-33). On the disabilityreport, Ms.
Washington noted that she suffered from disc deterioration, cervical disc
replacement and infusion, muscle spasms, high blood pressure, heart issues, and
fibrocystic disease(Doc. 47, p.14). Ms. Washington reported on her functional
repot that shewas experiencingconstant pain in the neck, back and shoulders.”
(Doc. 47, p.26). She reported that shewd brush her hair, shave her legs, and
prepare meals every dagDoc. 47, pp.27-28). Ms. Washington@uld manage her
own finances (Doc. 47, p. 29).She reported that her illnesses akeltter memory
and ability towalk suchthat “walking a certain distance cause [her] to become
dizzy.” (Doc. 47, p.31). She also reportethumbness in her hands(Doc. 47,

p.31).

13



In the hearing before the ALJ on January 23, 2018, Ms. Washidgsanibed
her surgeriem October 2015 and January 2016 as treatment for disc degeneration.
(Doc. 43, p. 6). Ms. Washington testified that despite these surgeries, her pain
continued, and she developed shoulder pain and had “plenty [of] injections” in her
left shoulder tchelp alleviate pain. (Doc. 43, p. 6). Ms. Washington rateher
pain without medication at “about an eight” out of ten and a “about a six” after taking
medication. (Doc. 43, p. 50). Ms. Washingtonwas unable to seek pain
management because she bt have insurancgDoc. 43, pp. 52-54).

Ms. Washingtoralsotestified to the limiting effects that her symptonasih
on her daily lie. Shestated that she woulattenpt to do household chores, but it
hurt her, and she had to have her grandson help her do laybtg. 43, p. D).
For “most of the day,” Ms. Washingtevould sleegfor approximately two to three
hours at a time, and she suéddrowsiness because loér medications(Doc. 43,
pp.46, 51). Ms. Washingtorcould prepar@ meal in the microwavegDoc. 43, p.
46). Occasionally, shevould attend church, grocery shop, drive less than a mile to
her doctor’'s appointments, or ride with her daughter back to home in Mississippi.

(Doc. 43, pp. 47-48 52).

14



3. The ALJ’s determination

The ALJ discounted Ms. Washington'’s testimony concerning thealiioits
she experienced because her impairments, citing specific evidence in Ms.
Washington’s medical records discount her statement¢Doc. 43, pp. 2-24).
Pointing to Dr. Smith’s long treatment history of Ms. Washington’s degewnerati
disc diseasera shoulder pain, the ALJ noted that Ms. Washington seemed to
experience less pain following her two surgeriestaather shoulder pain resulted
in limited range of motion but did not otherwise prevent Ms. Washington from
engaging in daily activities.(Doc. 43, p. B). The ALJ also discussed Dr.
Robertson’s physical examination of Ms. Washington and gave some weight to
doctor’s finding that Ms. Washington had full range of motion except limitaion
her left shoulder movemeftecausethat finding was “generally consistent with
medical records and the claimant’s daily activitig®oc. 43, pp.23-24. The ALJ
explained that the-rays of Ms. Washington’s left shoulder “showed no radiographic
abnormality.” (Doc. 43, p. 24). These determinans are consistent with Ms.
Washington’stestimonythat she coulddo some activity like walking for a short
distance going grocery shoppingyr tending to her personal hygiene without
assistance.

Ultimately, on this record, substantial evidescgportsthe ALJ’s decision

to partially discredit Ms. Washington’s statements regardintirnti@tionsthat she

15



attributes to pain.See Markuske v. Comm’r of Soc. $6¢2 Fed. Appx. 762, 76
(11th Cir. 2014) (“The objective medical evidence cited by the AloViged
‘adequate reasons’ for her decision to partially discredit Markuske’s subjective
complaints [of back, neck, elbow, and carpal tunnel syndrome paifihg) ALJ did
not ignore MsWashingtors complaints of pain; the ALJ weighed that information
in arriving at Ms.Washingtors RFC. Therefore, the ALJ did not commit error in
applying the pain standard
B. The ALJ’s Consideration of All Severe Impairments

The ALJ properly considered all severe impairmewntsthe second stage of
thesequential evaltion,the ALJ musbnly determine whether the claimant suffers
from “any severe impairment . . . whether or not it results from a single severe
impairment or a combination of impairments that together qualify as severe.”
Jamison v. BowerB814 F.2d 585, 588 (11th Cit987) *“A severe impairment is
one that significantly limits the claimaatability to do basic work activiti€'s.
Heatly v.Comm’r of Soc. Sec2010 WL 2331416at *1 (11th Cir.June 11, 2010

Here, the ALJ determined that Ms. Washington suffers ftegenerative disc
disease and left shoulder bursitis. (Do@&, 4. B). As discussed in the summary
above, there is substantial evidence to support this finditsg Washingtoralleges
that theALJ failed to consideher impairment ofheumatoid arthritisnd the effect

rheumatoid arthrition her ability to function (Doc. 6, pp. 20-22).

16



Under the Social Security Amendments Act of 1954, claimants have the
burden of showing that they have medicondition that constitutes a severe
impairment.42 U.S.CA. 8§ 423 (“An individual shall not be considered to be under
a disability unless he furnishes such medical and other evidence of the existence
thereof as the Commissioner of Social Security regyire”). Claimants may show
such an impairment throudimedical evidence consisting of signs, symptoms, and
laboratory findings 20 C.F.R. § 404.1508

In support of her argumen]s. Washington cites several records from the
Etowah Free Community @lic that summarily state that Ms. Washington has
rheumatoid arthritis.(Doc. 43, pp. 3, 37-38. These records contain no details
concerning thediagnosis and the records indicatenly that Ms. Washington
generally suffers from paifi.The records doat indicate that arthritisignificantly

limits Ms. Washington’s ability to perform worlelated activitiesMs. Washington

2 Several medical records suggest that Ms. Washington’s chronic pain is a resulbmf/fibgia
instead of rheumatoid arthritigDoc. 410, p.83; Doc. 411, pp.10, 13,20). The ALJ discussd
her findings that Ms. Washington'alleged fibromyalgia was not “a medically determinable
impairment.” (Doc. 43, p.20). Using Social Security Ruling 12p section Il (A) based on the
1990 American College of Rheumatology Criteria for the Classification obifjalgia, the ALJ
determinedthat Ms. Washington’s medical recsrdid not have enough evidence supporting a
diagnosis of fiboromyalgia. (Doc.-&, p. 2). The ALJ noted that Ms. Washington’s medical
records demonstrate a history of chronic pain, but there was no evidémpaen in all quadrants
of the body or at least 11 positive tender points, as required by the diagnosing criteriad-3Doc
p. 21). Therefore, the ALdletermined thas. Washington’dibromyalgia wasot severe under
Social Security guidelines, aridere is no evidence before the Court to contradict that finding.

17



hasthereforenot carriedher burdernof proving that her diagnosis of rheumatoid
arthritis should have been considered a severairmpnt.

Regardless of how the ALJ weighed Ms. Washington’s rheumatoid arthritis
at Step Two of the framework, the ALJ properly considatkaf Ms. Washington’s
conditions irrespective of severityhen determining her RFC(Doc. 43, pp. 17-

18). The ALJ specifically said thahe had “considered all symptoms and the extent
to which these symptoms can be reasonably accepted as consistent with theeobjec
medical evidence and other evidence” as part of her RFC determin@doa. 4 3,
p. 2). The Court is satisfied that the ALJ considered the symptoms consistent with
Ms. Washington’s rheumatoid arthritis in coming to her conclusion that Ms.
Washington can perfornedentarywork.

C. Substantial Evidence

Ms. Washington argues that the Appeals Council erred in failing to consider
additional evidence she had submitt¢Doc. 6, p. 22) In addition Ms. Washington
argues that ALJ erred in relying on the Vocational Expert's (“VE”) testimony
becausehe testimonyvas “not based on a correct or full statement of the claimant’s
limitations or impairments. (Doc. 6, pp. 2325). The Court is not persuaded by

either argument.
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1. The Appeals Council Was Not Required to Consider New Evidence

At each stagef the administrative processclaimant frequentlys allowed
to introduce new evidence to suppoetclaim. See20 C.F.R. § 404.900(bhgram
v. Comm’r of Soc. Seel96 F.3d 1253, 12q11th Cir.2007). The Appeals Council
“must considernew, mateal, and chronologically relevant evidence and must
review the case itthe administrative law judge action, findings, or conclusion is
contrary to the weight of the evidence currently of re¢brshgram 496 F. 3d at
1261 (quoting 20 C.F.R. § 404.97Q]blf the Appeals Council erroneously fails to
consider newevidence a district court must remand.Washington v. Soc. Sec.
Admin., Comm;r806 F.3d 1317, 1321 (11th Cir. 2015)

Evidence must bboth material and timely to be considered by the Appeals
Council. “Evidence is chronologically relevant if it ‘relates to the period on or before
the date’ of the ALJ's decisionBanks v. Comm'r, Soc. Sec. Adn%86 Fed Appx.

706, 709 (11th Cir. 2017) (quoting 20 C.F.R. 8 416.1476(b)(1ENen records that
postdate the AL decision may be chronologically relevant when the records assess
conditions existing prior to the decision, the physician evaluated medical records
from before the ALl decisionand there is no evidence of deterioratioBlackwell

v. Sau) 2020 WL 5203992*5 (N.D. Ala. Sept. 1, 2020xiting Washington 806

F.3d at 132} see alsdRing v. Soc. Sec. AdmjiiComm'r 728 Fed Appx. 966, 968

(11th Cir. 2018) Additionally, evidence is “material, and thus warrants a remand,
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if there is a reasonable possibility that the new evidence would change the
administrative outcome.Flowers v. Comm'r of Soc. Se441 Fed.Appx. 735, 745
(11th Cir. 2011) If additional evidence is either immaterial or untimely, the Appeals
Council may deny review and is not required to explain its decision to Netohell
v. Comm'r, Soc. Sec. Admiid71 F.3d 780, 784 (11th Cir. 2014)

Ms. Washington submitteb the Appeals Councsgix medical records from
the Etowah Free Community Cliniegarding office visits from February 2018
through August 2018 (Doc. 43, pp.33-38. These recordindicate thatMs.
Washington experienced “fatigue” and “lots of pain,” including “neck pain, sleoul
pain,[and] pain in knees.”(Doc. 43, pp. 3-38. Therecords reflect diagnoses of
rheumatoidarthritis and fioromyalgia.(Doc. 43, pp. 3-38. After accepting this
new evidencethe Appeals Council denied reviebecausehat “evidence does not
show a reasonable probability that it would change the outcome ofi¢kesion”
(Doc. 43, p.3).

The records relating ttMs. Washington'sthree office visits in February,
March, and May of 2018 are timely because they predate the ALJ’s deciSior.
4-3, pp. B, 36-38. The remaining records from office visits in June, July, and
August postdate the ALJ’s decision, but the records do appear to suggest that the

physician assessed the same conditions discussed in the earlier.records

20



Still, these recals are not materiabecause there is not a reasonable
probability that this evidence would change the ALJ’s determinaifibese records
indicate that Ms. Washington experiedgain, whichalreadywas established by
other evidence in the record considered by the Aloc. 47, p. &; Doc. 410,
p.6). Other medical recordsalready considered by the ALJeflected Ms.
Washington’dibromyalgiadiagnosis (Doc. 410, p.83; Doc. 411, pp.10, 13, 20).

The new evidencsubmittedoy Ms. Washington is new only to the extent that there
is an assessment of rheumatoid arthri(Boc. 43, pp. 3-38. As discussed in the
previous section,the ALJ considexd this assessment in determining Ms.
Washington’s RFC. This new evidence would not reasonably alter Al&’s
decision because the evidence is mostly duplicativeother medical records
submitted to the ALJThe Appeals Councdid not err in denyingeview and was
thereforenot required to explain its rationale for denying revieyond explaining
that the evidence would not have otherwise reversed the ALJ’s determination

2. Hypothetical Questioning to Vocational Expert

At the fifth stage of the disability framework, the ALJ bears the burden of
demonstrating that sufficient jobs exist in the national escgnthat a plaintiff can
perform, given her residual functional capaciignes v. Apfell90 F.3d 1224, 1229
30 (11th Cir. 1999). The ALJ can satisfy this burden by posing hypothetical

qguestions that include the claimant’s severe impairments to a amoglagxpert
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(“VE”). See Pendley v. Hecklet67 F.2dL561,1563(11th Cir. 1985) (holding that
an ALJ may omit notsevere impairments in her hypothetical questions to the VE).
The ALJ need not include in the hypothetical questionedesnents or limitations
that are not supported by the claimant’'s recosde Crawford.. Comm'r of Soc.
Sec, 363 F.3d 1155, 1161 (11th Cir. 2004) (“[T]he ALJ was not required to include
findings in the hypothetical that the ALJ had properly rejectechaspported).
During the hearing, the ALJ asked the vocational expert to consider:
a hypothetical individual of the Claimant’'s age, education, and past
work history who would be capable of work at the sedentary exertional
level with the following limitdions. She could occasionally climb
ramps and stairs, stoop and crouch. Never ladders, ropes, or scaffolds.
Nor could she kneel or crawl. She can only occasionally reach overhead
with her bilateral upper extremities. . . She could frequently use her left
upper extremity for handling and fingering. She can only have
occasional exposure to vibration as well as extremes of cold. No
exposure to hazards such as unprotected heights and dangerous
machinery. Can that individual perform any of the past jobs you've
described?
(Doc. 43, p. ®).
The VE determined that the individual wouldt be able to return tavork as
a pharmacy technician or material handidis. Washington'’s tw@revious jobs—

but would be capable of performing sedentary, unskilled workaseh andable

worker,assembler, osurveillancesystemmonitor. (Doc. 43, pp. ®-60).
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The ALJ followed up, asking:

With respect to the reaching requirements that | indicated of only

occasionally reaching overhead with the bilateral upper extremities,

does the DOT specifically delineate between overhead reaching,
reaching in front, reaching behind . . .?
(Doc. 43, p.60). The VE responded that the “DOT does deal with reaching,
but not that specific in terms of directions.” (Doe34p.60). Finally,the ALJ
asked:
If | were to add another provision to the hypothetical that the individual
would miss work more than two days per month on a regular basis would
there be work in the national economy for that hypothetical individual?
(Doc. 43, p. 6). To which the VE responded, “[n]o, Your Honor.” (Doc34
p. 61).

Ms. Washington argues that the ALJ did not meet the burden of showing
sufficient numbers of jobs available becatiseAL Jfailed to poséo the vocational
expertquestions that encompass th#é fange of Ms. Washington’s impairments.
Specifically, Ms. Washington contends that the ALJ failed to include that the
hypothetical individual could never “reach overheadboward with her left upper
extremity” (Doc. 6, pp. 245) (emphasis added)Additionally, Ms. Washington
argues that the ALJ should has@nclusivelydetermined that Ms. Washington was
incapable of performing any work because the VE respat@ednindividualwho

“would miss more than two days per month on a regular basiald be unable to

work. (Doc. 6, pp. 245).
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The ALJ did not err in failing to include the specific condition that the
hypothetical individual could not reach forward with her upper left extrentibe
ALJ did ask the VE here whether there was employment for an individuahadho
difficulty reaching overhead with upper bilateral extremities, and the VE explained
that the DOT does not delineate between reaching overhead or foria.4 3,

p. 61). The VE's aswersuggests that the DOT guidelines consider difficulty in
reaching in all directiongs opposed to just reachimyerhead Even so, Ms.
Washington does not provide evidence supporting her contention that if the ALJ had
specifically asked about reachiforward, the VE would have changed his answer
regarding available employmenhdeed, theact that the DOT guidelines do not
differentiatemovement to that level of specificity indicates that the VE's answer to
the ALJ’s hypothetical question regarding reaching with the upper extrehkiélkys

would be the same.

As to the second limitation, there is no evidence in the record that Ms.
Washington necessarilyould need to miss work more than two days a month.
While she testified that she does sleep otiad that her medications make her
drowsy, Ms. Washington did not testify that she is incapable of work more than two
days a month, anker medical recoslido notsupport that conclusion(Doc. 43,
pp. 46, 51). The ALJtherefore couldlisregard that limation in her determination.

See Crawford 363 F.3dat 1161. Accordingly, the ALJ includedsufficient
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information regarding Ms. Washington’s severe impairments in her hypothetical

guestioningo the VE.

V. CONCLUSION

For the reasons discussed above, the Court affirms the Commissioner’s

decision.
DONE andORDERED this September 23, 2020

Wadit S Hodod

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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