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MEMORANDUM OPINION
I. INTRODUCTION

On October 13, 2015, the claimant, Steven Staton, filed an application for disability and
disability insurance benefits under Titles Il and XVI of the Social Segcaat. (R. 10).The
claimant initially alleged disability beginning on March 1, 2082@use opins and plates in his
right hand, neck pain, back pain, bursitis of his left elbow, left arm and hand pain, aratiylite
(R. 10, 366). The Commissioner denitb@ claimant’s applicatioon January 21, 2016, and the
claimant filed a request for a hearingfore an Administrative Law Judge on April 11, 20F8.
181, 188).TheALJ held a video hearing on November 29, 2017. (R. 199).

In a decision datedune 27, 2018, the ALJ found that the claimant was not disabled under
the Social Security Act anthereforeineligible for social security benefitéR. 10).The
Appeals Council denied the claimant’s request for review on May 16, gR19).
Consequently, the ALJ’s decision became the final decision ofdadher@ssioner of the Social

Security Administration(R. 1). The claimant has exhausteld administrative remedies, and this
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court has jurisdiction pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3). For the reasons stated
below, this courREVERSES and REMAND$he decision of the Commissioner.
Il. ISSUE PRESENTED!?

Whetherthe ALJ’s finding that the claimant does not haveeatically determinable
impairment orsevere impairmerdt step two lacks substantial evidence

[ll. STANDARD OF REVIEW

The standard for reviewing the Commissioner’s decision is limited. This cogtt m
affirm the ALJ’s decision if he applied the correct legal standards andsifesuial evidence
supports his factual conclusiorgee42 U.S.C. § 405(g)Graham v. Apfell2 F.3d 1420, 1422
(11th Cir. 1997)Walker v. Bowen826 F.2d 996, 999 (11th Cir.1987).

“No . . . presumption of validity attaches to the [ALJ’s] legal conclusions, including
determination of the proper standards to be applied in evaluating ¢lsakker, 826 F.2d at
999. This court does not review the ALJ’s factual determinatiensovo The court will affirm
those factual determinations that are supported by substantial evidence.ritalbsialence” is
“more than a mere scintilla. It means such relevant evidence as a reasonable nirzt ceipt
as adequate to support a conclusiétichardson v. Peraleg02 U.S. 389, 402 (1971).

The court must keep in mind that opinions such as whether a claimant is disabled, the
nature and extent of a claimant&sidual functional capacity, and the application of vocational
factors “are not medical opinions, . . . but are, instead, opinions on issues reserved to the
Commissioner because they are administrative findings that are dispot#ivase; i.e., that
would direct the determination or decision of disability.” 20 C.F.R. 88 404.1527(d), 416.927(d).

Whether the claimant meets a Listing and is qualified for Social Security digaleihefits is a

I The claimant raises three other issues regarding whether the ALJlpagpeied the pain standard; whether he
failed to fully develop the record; and whether the Appeals Council ergtlming to review the ALJ’s decision.
However, because the cowrill reverse on this issue, the court will not address these remagsines.



guestion reserved for the ALJ, and the court “may not déaats anew, reweigh the evidence,

or substitute [its] judgment for that of the CommissionBy&r v. Barnhart 395 F.3d 1206,

1210 (11th Cir. 2005). Thus, even if the court were to disagree with the ALJ about the
significance of certain facts, the cobes no power to reverse that finding as long as substantial
evidence in the record supports it.

The court must “scrutinize the record in its entirety to determine the rddsoess of the
[ALJ]'s factual findings."Walker, 826 F.2d at 999. A reviewing court must not only look to those
parts of the record that support the decision of the ALJ, but also must view the reterd in i
entirety and take account of evidence that detracts from the evidence reliethenihy.

Hillsman v. Bowen804 F.2d 1179, 1180 (11th Cir. 1986).
IV.LEGAL STANDARD

Under 42 U.S.C. 8§ 423(d)(1)(A), a person is entitled to disability benefits when the
person is unable to “engage in any substantial gainful activity by reason wieagally
determinable physical or mental inipaent which can be expected to result in death or which
has lasted or can be expected to last for a continuous period of not less than 12 months . . ..” 42
U.S.C. § 423(d)(1)(A). To make this determination, the Commissioner employs aefiye-st
sequentibevaluation process:

(1) Is the person presently employed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meet or equal one of the

specific impairments set forth in 20 C.F.R. Pt. 404, Subpt. P, App.
?

(14) Is the person unable to perform his or her former occupation?

(5) Is the person unable to perform any other work within the
economy?



McDaniel v. Bowen800 F.2d 1026, 1030 (11th Cir. 1986)0 C.F.R. §§ 404.1520, 416.920
see alsaraylor v. Acting Comm'r of Soc. Sec. Admiel F. App'x 966, 967 (11th Cir. 2019).

After the claimant shows a lack of substantial gainful actitity,second stegquires
the claimanto show he suffers from a seversedically determinablenpairment20 C.F.R. §
404.1521a)(4)(ii). Finding a severe impairmentt step two is a “threshold question” and
“allows only claims based on the most trivial impairments to be rejectechink v. Comm’r of
Soc. Se¢935 F.3d 1245, 1265 (11th Cir. 2019) (internal quotations and citations omitted). An
“impairment is not seere only if the abnormality is so slight and its effect so minimal that it
would clearly not be expected to interfere with the individual’s ability to waksprective of
age, education or work experien€eSchink 935 F.3d at 1265 (quotirgcDaniel v. Bowen
800 F.2d 1026, 1031 (11th Cir. 1986)A claimant’s burden to establish a severe impairment at
step two is only ‘mild.”” Schink 935 F.3d at 1265.

V. FACTS

The claimant was fortyine years old a@ime of the ALJ’s final decisionThe claimaih
was in special education classesuld not read or write, and left high school to work before
completing tenth grade. He last worked in 2012, asgb&st work was as a material hauler,
carrying and handling plastic pipes on a production line. He alidigabilitybecausef back

and neck pain, pins and plates in his right hand, left elbow bursitis, left arm and hand pain, and

illiteracy. (R. 127, 363, 366).

2 McDaniel v. Bowen800 F.2d 1026 (f1Cir. 1986) was a supplemental security income case (SSl). The same
sequence applies to disability insurance benefits. Cases arisiagTitie |l are appropriately cited as authority in
Title XVI casesSee, e.gWare v. Schweike651 F.2d 408 {h Cir. 1981) (Unit A).



Physical Impairments

On August 29, 2006, the claimant visited AL Orthopedic and Spamer after suffering
an injury to his right hand. Dr. P. Lauren Savagedidgnosed the claimant with a fractured
metacarpal shaft. The claimant underwent hand susyetgrews and a specialty plate were
surgicallyinserted irthe claimant’shand to treat his fracture. (R. 436, 444).

The claimant returned to AL Orthopedic and Spine Center several timestapeoation
follow-up visits. Dr. Savage’s notes fraitme December, 2006 follow-ugndicate that the
claimants handwas steadilymproving. Dr. Savage reported that the swelling thecreased,
and that claimant felt ready to transitioretb2-hour shift at work. Dr. Savage also mentioned
that the claimantvould betransferredo a new role in his job that would put less stress on his
injured hand. By the time the claimant reached his follow-up apportionment on September 4,
2007, about 13 months after the claimant’s hand surgex\claimant reported “little bit of
pulling sensation between his ring and small fingers in the web space arda;” Savage
otherwisereporedin his notes no evidence of any problems with the screws in his ring finger or
the position of his small finger am impairment(R. 433-444).

The claimant sought treatment for neck pain at St. Vire@&wunt CountyEmergency
Departmenbn March 8, 2008. The claimant rated his pain as an 8 out drl0Jario Bart
Papagngave the claimant Stadol for pain and orderecyimaging otis cervical ad thoracic
spine that showed no signs of a fracture but showedereright foraminal narrowing at G3
and moderate narrowing on the left at this level”; “degenerative changesiat &®1 “no
obvious fracture, subluxation, or deformity of the thoracic spifle€’ claimant’s pain level at

dischargdrom the ER was a 7 out of 10. (R. 580).



On September 25, 2008, the claimant visited Baptealth CentelOneonta complaining
that he had “pulled something” in his back while he lifisg and squatting atvork. During
his physical examination of the claimant, Dr. Toumah Saledawroted muscle spasms,
decreased range of motion, and vertebral tenderness in the claimant’s baSkhddvnels
clinical impression was an acute thoracic-@pme sprainand he prescrdd Toridal forthe
claimant’spain. (R. 398-399).
The claimant returned to Dr. Sahawneh on October 23, November 20 and December 2,
2008, each time complaining of pain in his upper and lower back that he described as a “burning
and pulling sensation.” DBahawnk noted muscle spasms and vertebrate tenderness during the
physical examination. His clinical impression was that the claimant had acutgcqtam and
myofascial pain in his cervical and lumbar spine, anceferred the claimarib orthopedic
surgeon Dr. John Songer for BRI and a consultation. (R. 392-397).
TheJanuary 14, 200RIRI ordered by Dr. Songef the claimant’s cervical spine
without contrast showed “degenerative disc disease through the cervical r@giopraminent
at C56 ard C6-7" with no abnormal cord signal; “severe right and mild left foraminal nargow
due to osteophytes”; “broad based disc bulge without significant canal stesasishild right
foraminal narrowing” at C%; and “broad based disc bulge asymmetritéoright” and
“moderate right foraminal narrowing” with no obvious cord compression at C6-7. (R. 584).
During 2009, the claimant returned to Dr. Sahawnelhoteénoccasions complaining
of pain in his neck and back: January 22, February 6, March 3, March 25, April 24, May 23, June
22, July 4, August 14, September 11, October 15, November 13 and December 11. During these
visits, Dr. Sahawneh noted muscle spasms and tenderness in the claimantBreakekbruary

6 notes indicate that D&ahawnhk discusedwith the claimant the possibility &r. Songer



performing surgery on the claimant’s badkie claimanteported that hiback pain was getting
worse at the June 2&sit, and Dr. Sahawneh prescribed Toradoltf@ claimant’s painDr.
Sahawnh's clinical impression in his September and November notes indicated degenerative
disc disease and chronic paiR. 376-391, 420-429).

After sufferingan accidentagjunshot to his upper left arwhile cleaninghis gun on
March 13, 2009, the claimant soughtatreent at St. Vincent’s Blou@@ounty. Dr. Robert
Michael Martin’s reports indicate the wound was extremely painful, but he found narér.aot.
Martin noted possiblenetallic fragments lodged in the claimant’s arm.3B4-389.

The claimant returned to Dr. Sahawngne times in 2010 continuing to complain about
pain in his neck, baclgndshoulders.Dr. Sahawnk's notes indicated tenderness and muscle
spasms during the physical examination; worse pain at night; and diagnoses ofalegetisc
disease, degenerative joint disease, and chronic pain. The October 28, 2010 notes iefilicate “r
Lortab, Valium,” but the record is unclear as to when those prescriptions began. (R. 402-419).

The record is sparse from 2011 until August 22, 2012, wieglaimant sought
treatment at the Emergency Departmemiflatshall Medical Center North for back and neck
painafter avehicle accident. He rated his paina 7 out of 10 on the pain scale. ra&+imaging
of his cervical spine showed “no evidence of fracture, dislocation or soft tissue abtyfrand
Dr. James McAllistecharacterized thienagingas “unremarkable.(R. 682-686.

The record reflects that the claimant stopped working in 2012 and he no longer had
health insurance. (R.2y.70n August 17, 2015, the claimant sought treatmergHarp neck
pain at St. Vincent’s Blount CounBmergency Departmeritheclamant stated that he had

carried his fiftypound niece on his shoulders the previous day and woke up with shatpgpain



he rated a 7 out of 10 and limited movement in this neck. He also recounted his history of “bone
spurs” in his neck bunhdicatedhe “*has not had surgery.”

Dr. Kathleen Bowen examined the claimant and noted in the review of systeitiethat
claimant “has neck pain. Has upper back pain.” Her examination revealed that the cheashant
“tender to palpation over lowergpine” and “tendein paraspinous musculature left greater than
right.” X-ray imaging of the claimant’s spisdowed'minimal spondylosis;no “fracture or
soft tissue swelling”’and “degenerative disease with no fracture.” Dr. Bowen'’s primary
diagnosis for the claimant was “neck pain,” and she discharged the claimanown4tfillable
prescriptions for several pain medications, including Percocet, Medrol, and orphe ritdaie.

(R. 95, 616, 617, 633).

On November 30, 2015, the claimant’s wife completed a “Function Report-Adult” for the
claimant because he is unable to read or write anything other than his harmegh his wife,
the claimant reported thhts neck and spine pain disrupt his sleep about 4 to 5 days out of the
week; his hand and back “will not cooperate to put socks & shoes on at times”; and his back and
neck hurt more the more he uses them or stands on his feet too long. He stated thaft he can li
about 20 pounds or less depending on his pain level; can bend and squat but “it's hard to get up
due to my back and neck” pain; can walk and stand about 15 to 20 minutes at a time without a
breakand then would need to rest about 20 minutes; can sit about 30 minutes before he would
have b stand because of his pain; and has a hard time concentrating on tasks because of his pain.
The claimant said that he worked in his garden sometimes but had to take many breaks and he
occasionalf went fishing. (R. 320-327).

The claimant saw Dr. John Taylor Jof@sa consultative examinatiat therequest of

the Social Security Administratioon January 9, 2016T'he claimant told DrJones about his



history of pain and difficulty in his right hand and chronic pain in his cervical and luipipa. s

The claimanteported tdDr. Jones that his neck and lower back constantly throb; cause difficulty
sleeping; and cause occasional numbness down his left arm and hand. He reported difficult
lifting things, bending, stooping, and standing because of his Gdie claimant stated that he

can “walk very short distances on level ground”; “was told he needs to have surgery but he
doesn’t have insurance”; but he can feed and dress himself, climb stairs withouttgifdnd

can turn a doorknob without difficulty. (R. 449-450).

Dr. Jones noted that the claimant could get up and out of a chair without difficulty; could
get on and off the examination table without difficulty; walked without difficatid with no
assistive device; had a normal gait; had no spasims back; had normal straight leg raising
without pain; could walk on his toes and perform tandem heel walking; could bend over and
touch his toes; had normal grip strength of 5/5 in both hamid)ad normal fine and gross
manipulative skills in bothands. (R. 450-452).

But Dr. Joneslid note that the claimant’s “[r]lange of motion was not full in all
extremities.” Specifically, he found that the claimant’s cerviaage of motion flexion was 40
degrees; extension was 50 degrees; lateral flexie@alegrees on both sides; and rotation was
60 degrees on both sideBr. Jones also found that the claimant’s lumbar range of motion
forward flexion was 80 degrees and extension, lateral flexion on both sides, and rotation on both
sides were each 20 degrees.

Dr. Jones concludetthat the claimant “has no limitations on [his] ability tarsl,sit,
walk, bend or stoop, reach, handle, lift, carry, see, hear, or with memory or understa(i®ing

449-453.



On June 21, 2016, the claimant begantivigiQuality of Life Health Services Infor his
neck and back pain. The claimant reported hieapain started about five years prior; ttegt
pain in his neck radiates to his back; that his pain is a 6 out of 10 constantliyaghis pain is
aggravatedby lifting, sitting, walking, and standingDr. Christopher Cole noted the “Review
of Symptoms” section that the claimavas positive for “Back pain, Decreased mobility, Joint
tenderness, Neck painX-ray images of the claimant’s cervical spinewad “mild disc
disease at C6/7,” but no “acute findings.” Dr. Cole’s diagnoses included ckewwicalgia and
chronic back pain and hgescribed the claima800 mg Ibuprofen for pain. (R. 533-538, 553).

The claimant returned tor. Cole on July 13, 2016 for a follow-up visithe claimant
reported that the pain in his neck is intermittent and described it as “aching guid thiad he
rated his pain a 6 out of 10; that bending and moaggyavate his pain; and that rest relieves his
pain. During the physical examination, @ole noted that the claimant’s cervical spine was
“tender Range of motionand that the claimant experiencedild painw/ motion.” Dr. Cole’s
diagnoses includeckrvicalgia and dorsalgia, and he instructed the claimant towaertaking
800 mg Ibuprofen. (R.540, 543, 545).

At follow-up appointments with Dr. Cole on October 5 and Dr. Jonathan Hood on
December 30, 2016 at Quality of Life, the claimant reported his neck pain as a 7 out of 10 on the
pain scaleand aggravated by bending, lifting, standing, and walking. Dr. Hood noted in the
“Review of Systems” section of hidecembeB0 notes that the claimant was positive for back
pain, joint pain, and neck pain. Both Dr. Cole and Dr. Hood diagnosed theuctainth acute
dorsalgia. In addition to the 800 mg Ibuprofen prescribed by Dr. Cole, the notes from the
December 30 visit indicat®at the claimant had also been taking 5 mg Norco as needed for pain,

but therecordis unclear when that prescription started. Dr. Hood prescribed 50 mg Tramadol

10



for pain and methocarbamol and tizanidine, both muscle relaxers at the Decemisér IR vi
547-565).

At a follow-up visit with Dr. Hood on January 20, 2017, the claimant reported
improvement on the prescription pain medication, although he still reogesistent ache in
his upper back that he rated as a 7 out of 10 on the pain scale. Dr. Hood again diagnosed the
claimant with acute dorsalgia and continued him on the prescription pain medieaiibns
muscle elaxers. (R. 566-572).

On August 6, 2017, the claimant sought treatment at St. Vincent Bfouetgency
Departmentor elbow pain after falling off a ladder a week earlier. Dr. Michael StepheraBum
ordered imaging of the claimant’s elbow, which reveéasedt tissue swelling over the
olecranon.” Dr. Dumas diagnosed the claimant with elbow bursitis, and dischaegzditmant
with prescriptions for Bactrim, Keflex, Medrol, orphenadrine citratapiadol, and Percocet
(R. 638-653.

Lastly, after the haring, Dr. June Nichols performed a psychological examination of the
claimanton November 6, 2018t the request dfis attorney. Dr. Nicholadministered the
portion of the Weschler Individual Achievement Test that measures reading. dliétclaimant
scored a 40 on the Basic Reading component and a 49 on the Reading Comprehension
component. Based on the claimant’s performance, Dr. Nichols concluded that thatisima
functionally illiterate.She diagnosed the claimant with a Specific Learning Dispondtr
impairment in reading, accuracy, and comprehension. (R. 368).

The ALJ Hearing
After the Commissioner denied the claimant’s request for disability insitzerefits and

supplemental security income, the claimant requested and received a videg befoie an

11



ALJ on November, 29, 2017. The claimant testified that he left school before competimg t
grade to work odd job3.he claimanthiswife, and his attorney attested to the fact that the
claimant cannot read or write, beyond signing his name. (R. 116, 153, 199).

The claimant has not worked since 2012. His last job involved lifting, laying, and cutting
plastic pipes on a production line. According to the claimant, these pipes weigh about 250
poundsHe stated that his eworkers helped him on the job by helping him understand what he
was supposed to do because he could not read or write and that “if it wasn’t for them | couldn’t
have done it.” (R. 125-127)

The claimant asserted that he left his job because his back and nepkepaimed him
from meeting the physical demands of the work. The claimant complained of spursinéis s
thatconstantly hurtHe testified that wouldeekmore treatment for his back pain but “I just
haven't got insurance to go” and he goes to the doctor “when | have the money to go.”

He further stated that he has not been actively looking for work because of paense
his right hand, which has pins and plates in it, and because of pain in his left elbow, back, and
neck. (R.116, 122, 125-28).

The claimant lives in a mobile home with his wife, who is disabled and receivels socia
security disability benefits. He and his wife work together to complet@shand he tries to
help as much as possiblhe claimant’s wifdestifiedthat her husbanid capable of making the
bed vacuuming walking up the three steps to enter the mobile home, mowing the grass with a
riding lawnmower, and sometimes picking up sticks in the yAatording to the claimant’s
wife, she does mosi the cooking, but the aimant can prepare simple meals for himself and
can open and cook a can of be&ise also indicated that the claimaahmentallycompute

change Additionally, the claimant’s wife said that her husband does most of the driving in their

12



relationship. Thelaimant sometimes drives about 30 minutes away to see his ch(idrdri8,
120, 138, 140, 154

The claimant’s wife stated that her husband had a good attitude toward work and that he
would be working if he were capable of doing so. When asked why she thought her husband did
not work, the claimant’s wife cited the fact that the claimant is illiterate and that many job
require computer and technology skills. She also said he could not work because of his back
pain The claimant’s wife did, however, taher belief thatif he’s able to do a job, | believe he
could—he would.(R. 141-144, 148).

When asked why the claimant does not go to the doctor more, his wife said he does not
have insurance, and “he was supposed to have an MRI done, but we couldn’t come up with the
money to put up front for that.” (R. 146-147).

A vocational expert, Ms. Martha Daniels, testified concerning the type andlalgilof
jobs that individuals similarly situated to the claimant could perform. Ms. Dastaglsd that the
claimant’s previous work should be classified as “material hdwidich consists of very heavy
exertion and qualifies as unskilled work. (R. 155,)156

The ALJ posed several hypothetical questions to Ms. Daniels.Hérasked Ms. Daniels
to assume a hypothetical individual with the same age, education, work history,r@ngd aa
the claimant. The ALJ further stipulated the hypothetical individual could @t lift and/or
pull 50 pounds, sometimes for one-third of an eight-hour workday; frequently lift or pull 25
pounds; sit six hours in an eight-hour workday with customary breaks; and stand or walk six
hours in an eight-hour workday. Lastly, the ALJ posited that the hypothetical individsal w

illiterate. The ALJ then asked Ms. Daniels wietthis hypothetical individual would be able to

13



return to the claimant’s previous work. Ms. Daniels responded that the individual could not
return to such work. (R. 156).

The ALJ then asked Ms. Daniels whether any “medium unskilled vexiktedthat he
hypothetical individual could perform. Ms. Daniels answered that the individual could wark as
dishwasher, with 250,000 dishwasher jobs available in the national economy; laundry worker,
with 30,000 jobs available in the national economy; or industieainey with 105,000 jobs
available in the national economy. (R. 156-57).

The ALJ posed another hypothetical with the same assumptions, except thistiggdothe
individual was limited to light, unskilled work anmbuld occasionally lift or pull only 20 pounds
and frequently lift or pull only 10 pounds. Ms. Daniels responded that the individual in question
could be a garment sorter, with 25,000 jobs available in the national economy; housekigeper,
90,000 jobs available in the national econoonhard packerwith 37,000 jobs available in the
national economy.

Lastly, the claimant’s attorney posed questions to Ms. Daniels. First, ltevals&ther
all the jobs that MsDaniels identified would require the use of two hands. She replied that they
would. Lastly, the claimant’s attorney asked what absentee rate wouldvedoa the jobs she
had identified. Ms. Daniels replied that the jobs in question would permit approxingately t
absences a yedR. 160).

The ALJ Decision

On June 27, 2018, the ALJ issued a decision that the claimant was not disabled under the

Social Security Act. First, the ALJ determined that the claimant met the insunesl sta

requirements of the Social Security Act through June 30, 2016. The ALJ atebtfai claimant

14



had not engaged in substantial gainful activity during the claimed disabilibdpeeginning on
March 1, 2012. (R. 10, 12).

Next, the ALJ found that the claimant did not have a severe impairment or combination
of impairmentghat significantly limited 8 ability to work The ALJ stated that the claimant’s
allegations of neck and back pawere not medically determinable impairmebézause they
“are not supported by formal diagnoses in the record” and “are just subjective compigiais
and not formally diagnosed conditionsThe ALJcited X-rayimaging of the claimant’servical
spine in August 2012 that wasnremarkable.” (R. 14)

In contrast, the ALJ found that the pins and plates in the claimant’s righfrioamd
surgery in 2006 constitutedmedically determinable impairment; however, the ALJ determined
that this impairment was not severe. The ALJ asserted that the claimant’s hanthenpdid
not cause more than minimal limitations to his ability to do basic\nedgiedactivities. In
support of this conclusion, the ALJ cited medical examinations from 2015 and Dr. Jones’
consultative opiniothatdemonstrated relatively normal findings, including normal range of
motion, grip strength, and gross and fine manipulation in the claimant’s right hai®-(R).

The ALJ therefore concluded that the claimant did not present a severe and medically
determinable impairment or combination of impairmehé& significantly limited his ability to
perform basic work activitied'he ALJ found this conclusion consistent with other evidence in
the record. He placed substantial weight on the opinion of Dr. Jones, théatoresexaminer,
who statedthatthe claimant “had no restrictions to standing, sitting, walking, bending, stooping,
reaching, handling, fiing, or carrying”(R. 13-14).

The ALJ also accorded very limited weight to the testimony of the claimant’shigfe.

cited the portions of the claimant’s wife’s testimony stating that the claimant stifensic
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pain, but sometimes helps with a wide variety of household chores. The ALJ sggcifited
that the claimant is able to drive, garden, make a bed, mow grass with a riding meoveeset
the steps at his home, and occasionally fish. In light of the preceding consideragdhs] t
found thatthe claimant did not have a disability as defined by the Social Security Act doeing
claimed period. (R.14-15).

VI. DISCUSSION

The claimant argues that the ALJ erred in finding that he did not have a severeniempai
or combination of impairments at step two. This court agrees.

In the present case, the ALJ asserted that the claimant’s allegations of didelclaipain
“are notsupported by formal diagnoses in the record.” (R. 14). The ALJ, therefore, cahclude
that claimant’s neck and back pain were merely subjective complaints ratherdtaally
determinable impairments. However, substantial evidenttee recorddoes not support this
finding.

Contrary to the ALJ’s findings, the record contains formal diagnosesigective medical
evidence to support the claimant’s allegations of neck and back pain sinceAzZ0B&ay from
March 2008 showed that the claimant feevee right foraminal narrowing at G8 and
moderate narrowing on the left at this level.” The only MRI of his cervical and hspbe of
record from January 2009 shows “severe right foraminal narrowing due to ostadginyiene
spursat C34; broad basidisc bulge without significant canal stenosis at6CBroad based disc
bulge and moderate foraminal narrowing on the right at ;Géd degenerative disc disease
throughout the cervical spine.

Although these objective MRI findings may not support tha claimant automatically

meets a Listing for disability, they show that the claimant rdiagnosednedical impairmenin
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his neck and badhkat could cause the degree of pam limitationshe has alleged for many
years. The claimant’s severe rigbtaminal narrowing in his spine because of bone spurs and
disc bulges support his claim that his pain is worse with activity and improvesesithAnd
these MRI findings led to his doctor discussing the possibility of surgery on his gubéhe
ALJ failed to even mention the 2009 MRI findings, much less discuss in any detail any of the
medical evidence that would support the claimant’s subjective allegationsr&dkisind back
pain.

And contrary to the ALJ’s finding, the record contains numefaunsal medical diagnose
by different doctors of degenerative disc disease, bone spurs in the spine, andydsbastd
on objective MRI findings, and those findings can constitute a severe impairmis avs.
See Lavinskey v. Astrudo. C.A. 07-0700-C, 2008 WL 895722 (S.OaAMarch 28, 2008)
(finding that ALJ erred at step two by finding that degenerative disc digeasBot a severe
impairment);cf Ashburn v. Saul:19€v-82-AKK, 2020 WL 4428742 *1 (N.D. Ala. July 31,
2020) (ALJ found degenerative disc disease to beersémpairment at step twdafolclough v.
Saul 3:19€v-70-WC, 2020 WL 4429580 *1 (M.D. Ala. July 31, 2020) (ALJ found degenerative
disc disease to be a severe impairmesayyls v. Berryhill1:17€v-624-GMB, 2018 WL
6313007 (M.D. Ala. Dec. 3, 2018) (The ALJ found degenerative disc disease and bone spur
formation in the lumbar and cervical spine to be severe impairments at stejdadigr v.
Astrue 8:06€v-2336-T-TGW, 2008 WL 516563, *1 (M.D. Fla. Feb. 22, 2008) (ALJ found
degenerative disc disease to be a severe impairment at steftevens v. Astru8:06-cv-
2006-T-30EAJ, 2008 WL 435177, *2 (M.D. Fla. Feb. 14, 2008) (ALJ found mild degenerative
disc disease to be a severe impairment at step ®ud)the ALJin this case failetb even

mentionthe claimant’s degenerative disc disease diagmosisy of the2009 MRI findings.
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The court acknowledges thafter the2009 MR, the claimant continued to work lifting,
laying, and cutting 250-pound plastic pipes on a production line until 2012, when the claimant
stated he physically could no longer work because of his neck and baclphiough he
continued to work at a job that required repetitive and weight bearing movementsptie re
showsthat the chimantcontinually sought treatment throughout 2009 and 2010 for his chronic
neck and back pain, with accompanying objecatheslicalfindings of limited range of motion,
muscle spasms, and tenderne&gain, the ALJ did not mention any of these recor@smev
though the objective findings from the claimant’s 2009 MRI and the objective méddiabs
of limited range of motion, muscle spasms, and tenderness during medical treat2€® and
2010 could support the claimant’s allegations of his chronic neck and back pain while working.

After the claimant stopped working in 2012, the record shows that he continued to report
back and neck pain, but not as frequently as when he worked. But as the claimeet, tersif
more he moves the more pain he has in his neck and bactheSact that the claimant did not
seek medical treatment as much after he stopped working in 2012 makes sense bathhbecaus
was not moving as much arak he and his wife testifiede had no medical insurance.

Butin 2015 when the claimant exerted effort by putting his 50-pound niece on his
shoulders, he had to seek medical treatment and Dr. Bowen found that the claimaehders “t
to palpation over lower c-spine” and “tender in paraspinous musculature leérgheat right.”
X-ray imaging of the claimant’s spirgainshowedhis degenerative disc diseas®&nd his neck
and back pain seemed to worsen in 2016 and was aggravated by lifting, sitting, walking,
bending, and standing, but relieved by resting. @ateand Dr. Hood noted joint tenderness and
decreased range of motion in the claimant’s spine in June and October 2016, and Dr. Hood

prescribed narcotipain medicationsand muscle relaxets help control the claimant’s pain.
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Nonetheless, the ALJ concludttit the claimarg neck and back painerenot even
medicallydeterminablempairmens based on a single &y of the claimant’s spineom 2012
that was inremarkable.” That 2012 ¥y was taken after a vehicle accident ahdwedhat
the claimant hado spinal fracture. That X-ray finding in no way contradicts the 2009 MRI
findings that showed the claimant’s bone spurs, disc bulges, and degenerative disc Arisea
although the 2008RI was before the claimant’s alleged onset date in 2012, thesre$ahat
MRI would not have improved without surgery, which the claimant has not undergone. So, that
2009 MRI would be relevant to the claimant’s condition in 2012 and after. But because the ALJ
never mentioned the 2009 MRI findings, the court is unsure whether he even considered it in hi
decisionthat the claimant had no severe impairments

The ALJgave “substantial weight” to Dr. Jones’s opinion that the claimant had absolutely
no restrictions standing, sitting, walking, bending, stooping, reaching, handlimg, ldt
carrying. But the court is unclear the records regarding the 2009 MRI findings were in the
records that the DDS gave to Dr. Jones to review before the examination. Brddeseot
reference the 2009 MRI findingsywhere irhis opinion or acknowledge the claimant’s
degenerative disc disease, bone spurs, or bulging disks. Without knowing if Dr. Jones had the
2009 MRI findings before him, the court is unsure if Dr. Jones had a complete picture of the
claimant and his limitadins.

And the facts that the claimatuld get up and out of a chair without difficuleguld get
on and off the examination table without difficulty, amdlked a few stepsvithout difficulty
during that one appointment with Dr. Jones do not contradict the lifting, standing, and walking
limitations espoused by the claimant. The claimant admits that he can lift2zdbpatinds

depending on his pain level; can stand and walk but only for about 15 to 20 minutes before he
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has to take a ba& because of his pain; and can sit for about 30 minutes before he has to get up
because of his painThe claimant never alleged that he could not walk, stand, or lift at all, but
that his neck and back pain limit his ability to do these functions for longer periods of time
without pain. The lack of muscles spasms on that one visit with Dr. Jones, espedugellthe
claimant had not been working or moving vigorously, does not negate the clailimaitesons
caused by his neck and back pain. And Dne3adid acknowledge the claimant’s decrdase

range of motion in both his cervical and lumbar spine. But because the court is utisure_if

or Dr. Jones reviewedr consideredhe 2009 MRI findings, it cannot determine if the substantial
evidence supports the ALJ’s unfettered reliance on Dr. Jones’ opinion.

The ALJalso gave the testimony of the claimant’s wife little weight because the claimant
could help with household chores, drive, garden, make a bed, mow grass with a riding mower,
and traverse the steps at his horBet the ALJ failed to explaihowthese activities are
inconsistent with the claimant’s allegations regarding his walking, standingjftard
limitations. None of these activities of daily living the ALJ cited are inconsistenthdgth
claimant’s allegationtghat his neck and back pain limit him to lifting about 20 pounds or less
depending on his pain level; bending and squatting but having a hard time getting back up
because of his pain; walking and standing only about 15 to 2ltesiat a time without a break
and then would need to rest about 20 minutes; sitting about 30 minutes before he would have to
stand because of his pain; and having a hard time concentrating on tasks becauserof his p
The claimant’s admission that henado simple household chores occasionally, garden
sometimes with numerous breaks, or climb three steps into his memetanconsistent with his

subjective allegations of pain and limitations.
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The claimant does not have to be an invalid who does absolutely nothing and neverigeaves h
home to be disabled and unable to work fule. See Parker v. Boweid93 F.2d 1177, 1180
(11th Cir. 1986) (substantial evidence did not support the ALJ’s finding that the clgimant
ability to do simple household chonesgated her claims that she had to lie down every two
hours because of her impairmentge als&mith v. Califanp637 F.2d 968, 971-72 (3d Cir.
1981) (“[S]tatutory disability does not mean that a claimant must be a quadriptegic
amputee. . . . Dability does not mean that a claimant must vegetate in a dark room excluded
from all forms of human and social activity. . . . It is well settled that sporadiiarssitory
activity does not disprove disability.”) (citations and quotations omitted.) Wibtie claimant’s
daily activities as he reported them are inconsistent wittekisnony about the severity of his
pain.

Because the ALJ fails to mention or discuss the claimant’s 2009 MRI findmdythese
MRI findings contradict the ALJ’s conclusion that the claimant’s allegatof neck and back
pain “are not supported by formal diagnoses in the record,” thefomlstthat substantial
evidence does not support the ALJIsmatedetermination that the claimant’s neck and back
pain do not congiite severe impairment step two

The court notes that the ALJ was not required to consider the claimant’acVitatr step
two because it is not in and of itself considered a nonexeriimpairment. See Wolfe v.
Chater, 86 F.3d 1072, 107@ 1" Cir. 1996) And the record contains no evidence of the
claimant’s IQ score showing whether the claimant has an intellectual dis#imalityould
constitute a nonexertional impairmer@ee Wolfe86 F.3d at 1078. The claimant was in special
educatiorclasses as a chijlevorked only unskilled jobs; and needed help from his co-workers to

understand what had to do on the jgbidencefrom Dr. June Nichols provided by the claimant
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after the ALJ’s decision showed that the claimartinctionally illiterat and suffers from a
“Specific Learning Disorder with impairment in reading, accuracy antbcehension.” (R.
369). On remand, if the ALJ proceeds past the findireys®vere impairments at step two, he
will have to assess the claimant’s illiteracy aseaational factor under the medisadcational
guidelines and should consider developing the record regarding the claimasteré®ee
§404.1564(b)(1).
VIl. CONCLUSION

For the reasons above, this court concludes that the decision of the commission should be
REVERSED AND REMANDED.

The court will enter a separate order in accordance with the MemorandurorOpini

DONE andORDEREDthis 28" day of September, 2020.
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