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U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION
DONNIE LEE ABERNATRHY,
Plaintiff,

)
)
)
)
V. ) Case N0.4:19cv-01156KOB-HNJ
)
RANDY COLE, et al, )

)

)

Defendants

MEMORANDUM OPINION
The magistrate judge filed a report Getober 6, 2020cecommending this

action be dismissed without prejudice failing to state a claim upon which relief
can be grantednd for seeking monetary relief from defendants who are immune
from such relief, pursuant to 28 U.S.C. § 1915A({ipoc. 11). The plaintiff has
filed objections to the report and recommendati@doc. 12).

The plaintiff argues thaludge Mobley ancktired Judge Cole are not entitled
to immunity because they acted outside of their jurisdiciuith respect tathe
plaintiff's case. (Doc. 12 at-5). The magistrate judgeecognized that dlbugh
the plaintiff namd Judge Mobley as defendantn his case the plaintiff made
absolutely no factual allegations abdun in his amended complaint. (Dakl at
6—7). Accordingly, the plaintiff’'s objectiomas to Judge Mobleig without merit.

With respect to Judge Cole, the magistrate jidgad
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A judge acts in the clear absence of all jurisdiction when the matter on

which he acts is clearly outside the subject matter jurisdiction of the

court over which he preside&ee Dykes v. Hosemann, 776 F.2d 942,

94748 (11th Cir. 1985). Absolute immunigpplies even when a

judge’s acts are erroneous or malicious and protects judges from suits

for money damagesBolin, 225 F.3d at 12392.
(Doc. 11 at 12). The magistrate judge went on to find that the plaintiff hadnoade
allegations that Judge Coéeted “in the clear absence of all jurisdiction,” which
would warrant an exception to the judicial immunity doctrinel. gt 12-13). The
court agrees.

The plaintiff argues that Judge Cole did not have jurisdiction bigstase
because the indictment was invalid. (Doc. 12 aflB). However, the plaintiff fails
to support his argument with any evidence as tarthalidity of the indictments
The plaintiff's assertiorthat the signatureon the indictments not the grand jury
foremans signatures simply unsupported and concluso(poc. 12 atl5; SeeDoc.
11 at5, 10). Moreover, the plaintiff has attached an order entered by the Circuit
Court of Cherokee County in which the court took “judicial knowledge of the fact
that it charged the grand jury that returned the indictments in these cases that the
concurrence of aehst twelve grand jurors is necessary to find an indictment and

that when twelve so conguhe indictment is endorse[d] a ‘true bill' and signed by

the foreman.” (Doc. 12 at 17). The circuit court found that the indictments were



endorsed a “true billand signed by the foremanld{.! The plaintiff's objection
that “no record exist[s] that indictment was ever properly returned” is without merit.
At the conclusion of thelaintiff’'s objections, he states that he wants “to
proceed against Judge Randy Cole and Bob Johnson in their individual, official
capacity and dismiss all defendants.” (Doc. 125t IThe plaintiff has failed to
assert any objections the magistrate judge’s recommendation that Deputy District
Attorney Bob Johnsoibe dismissed based on immunity. (Doc. 11 -&, 715).
Accordingly, the plaintiff's objection I©VERRULED.
Having carefully reviewed and considerdel novo all the materials in the
court file, including the report and recommetigl® and the objection® it, the
court ADOPTS themagistrate judges reportand ACCEPTSthe recommendation
Therefore, in accordance with 28 U.S.C. § 1915A(b), this adsaiue to be
dismissed without prejudice for failing to state a claim upon which reliebean
grantedand for seeking monetary relief from defendants who are immune from such
suit.

The court will enter a separdteal Order.

! The plaintiff also attached éhetter from his attorney stating “[t]he reason the Judge denied our
motion([for the district attorney to make known the numerical vote of the grand jury withrre¢ere

to the indictmentjwvas that he had personal knowledge that at least twelve (12) peodpdeto
indict you on capital murder.” (Doc. 12 at 19).
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DONE and ORDERED this 3tday ofNovember, D20.
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KARON OWEN BOWDRE
UNITED STATES DISTRICT JUDGE



