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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

TIMOTHY BROWN, )
Plaintiff ))

VS. )) Case N04:19-CV-1236AKK
COMMISSIONER, SOCIAL SECURITY ;
ADMINISTRATION, )
Defendant ))

MEMORANDUM OPINION

Timothy Brownbrings this action pursuant to 42 U.S.C. 8§ 405(g), seeking
review of the final adverse decision of the Commissioner of the Social Security
Administration (“SSA”).For the reasons explained below, the tduds that the
Administrative Law Judge (“ALJ"”) applied the correct legal standards and that the
ALJ’s decision, which has become the final decision by the Commissioner, is
supported by substantial evidendéerefore,the courtwill affirm the decision

denying benefits.

l.
Brown worked for more than thirty years befofdéng applications for
disability insurance benefits and supplemental security income, alleging that he

suffered from a disability beginning October 5, 20t6ie to severe diabetes,
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peripheral neuropathy, ararthritis R. 21, 37, 153 The SSA deniedBrown's
applications,andhe requested a formal hearifiy 21, 90. After the hearingn ALJ
issueda decision finding thaBrown was not disabledR. 21-30. The Appeals
Council deniedBrown's request for revievandsummarily affirmed rendering the
ALJ’s decisiorthe final decision of the CommissionBr. 1-6. Havingexhausted his
administrative remedieBrownfiled this action pursuant to 42 U.S.C. 8383(c)(3)
and 405(g).
.

The only issues before this court are whether the record contains substantial
evidence to sustain the ALJ’s decisieagd2 U.S.C. 8§ 405(g)Valden v. Schweiker
672 F.2d 835, 838 (11th Cir. 1982), and whether the ALJ applied the correct legal
standardssee Lamb v. Bower847 F.2d 698, 701 (11th Cir. 198&hester v.
Bowen 792 F.2d 129, 131 (11th Cir. 1988)tle 42 U.S.C. §§ 405(g) and 1383(c)
mandate that the Commissioner’s “factual findings are conclusive if supported by
‘substantial evidence.’Martin v. Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990).
The district court may not reconsider the facts, reevaluate the evidesabstitute
its judgment for that of the Commissioner; instead, it must review the final decision
as a whole and determinethie decision is “reasonable and supported by substantial
evidence.” ld. (quoting Bloodsworth v. Heckler703 F.2d 1233, 1239 (11th Cir.

1983)).



Substantial evidence falls somewhere between a scintilla and a preponderance

of evidence; “J[i]t is such relevant evidence as a reasonable person would accept as
adequate to support a conclusiomMartin, 894 F.2d at 1529 (quotirgjoodsworth

703 F.2d at 1239)f supported by substantial evidence, the court must affirm the
Commissioner’s factual findings even if the evidepoeponderateagainst those
findings. See idWhile judicial review of the ALJ’s findings is limited in scope, it
“does not yield automatiaffirmance.”Lamb 847 F.2d at 701.

In contrast to the deferential review accorded the Commissioner’s factual
findings, “conclusions of law, including applicable review standards, are not
presumed valid” and are subject to de novo revidartin, 894 F.2dat 1529.The
Commissioner’s failure to “apply the correct legal standards or to provide the
reviewing court with sufficient basis for a determination that proper legal principles
have been followed” requires reverddl.

1.

To qualify for disability benefits, a claimant must show the “inability to
engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which has
lasted or can be expected to last fozomtinuous period of not less than twelve

months.”42 U.S.C. § 423(d)(1)(A); 42 U.S.C. § 416(i)(B).physical or mental

impairment is “an impairment that results from anatomical, physiological, or



psychological abnormalities which are demonstrated byicakyl acceptable
clinical and laboratory diagnostic techniquet2’U.S.C. § 423(d)(3).
Determination of disability under the Social Security Act requires astiep
analysis20 C.F.R. § 404.1520(eéBpecifically, the ALJ must determine in sequence:
(1) whether the claimant is currently unemployed;
(2) whether the claimant has a severe impairment;
(3) whether the impairment meets or equals one listed by the Secretary;
(4) whether the claimant is unable to perform his or her past work; and

(5) whethker the claimant is unable to perform any work in the national
economy.

See McDaniel v. BoweB00 F.2d 1026, 1030 (11th Cir. 1986An affirmative

answer to any of the above questions leads either to the next question, or, on steps
three and five, to a finding of disabilith negative answer to any question, other
than step three, leads to a determination of ‘not disablit.(citing 20 C.F.R. 8
416.920(a)f)). “Once [a] finding is made that a claimant cannot return to prior work

the burden of proof shifts to the Secretary to show other work the claimant can do.”
Foote v. Chater67 F.3d 1553, 1559 (11th Cir. 199%Jowever, the claimant
ultimately bears the burden of proving that he is disabled, and, “consequently he is
responsible for producing evidence in support isfdiaim.” See, e.g.Ellison v.

Barnhart 355 F.3d 1272, 1276 (11th Cir. 2003) (citing 20 C.F.R. § 416.945(a), (c)).



V.

In performing the fivestep analysis, the ALJ first determined tBabwn had
“not engaged in substantial gainful activity sif@etober 5, 2016he alleged onset
date . . ..” R23.Accordingly, the ALJ proceeded to Step Two, finding Biadwn
had the following severe impairments: diabetes mellitus and peripheral neuropathy
R. 23. At Step Thregthe ALJfound that none dBrown's impairments, considered
singly or in combination, met or “medically equal[ed] the severity of one of the listed
impairments i20 CFR Part 404, Subpart P, Appendix 1 . R..25. The ALJthen
determined Brown'’s residual functional capacity (“RFC"), finding,thased on all
of Brown’s impairmentsBrown could

perform light work as defined in 20 CFR 4040.1567(b) exf@mwn]

can frequently, handle, finger and fe@rown] can frequently climb

ramp and stairs, but never climb ladders, ropes dfosds. [Brown]

must avoid even concentrated exposure to hazards such as machinery
and unprotected heights.

R. 26. Proceeding to Stepour, and with the aid of a Vocational Expert (VE), the
ALJ determined that Brown could not return to his past relevant work8R. 2
However, the ALJ concluded that Brown has transferable skills from his past work
R. 29. Andat Step Fivethe ALJfoundthat based on Brown’s age, education, work
experience, transferable skills, and the VE’s testimony, otheejasisin significant

numbers in the national economy tlgabwn can performR. 29. Thus, the ALJ



concluded that Brown was not disabled from the alleged onset date through the date
of herdecision. R30.
V.

On appealBrown argues thafl) the ALJ faikedto properly apply the pain
standargd (2) the Appeals Councilfailed to consider new, material, and
chronologically relevanevidence, and3) the ALJ’'s decision is not based on
substantial evidenc®oc.9.! Thecourt addresses each of these contentions in turn.

A.
Brown contends that the ALJ erred by failing to propeajyply the pain

standardwhen discounting Brown’s subjective complaints of p&loc. 9 at 2-6.

When as here, the plaintiff alleges disability base of pain, he must present
“(1) evidence of an underlying medical condition and either (2) objective medical
evidence that confirms the severity of the alleged pain arising from that condition or
(3) that the objectively determined medical conditioofisuch a severity that it can

be reasonably expected to give rise to the alleged paiS€e
42U.S.C.§423(d)(5)(A); 20 C.F.R. § 404.152Bolt v. Sullivan 921 F.2d 1221,
1223 (11th Cir. 1991) (citation omitted)hus, a plaintiff's“subjective testimony
supported by medical evidence that satisfies the standard is itself sufficient to

support a finding of disability.ld. (citations omitted).However,an ALJ may

! Initially, Brown also argued that the ALJ should have found Brown disabled pursuant to
Grid Rule 201.14, doc. 7 at 1, 12, but Brown withdrew that argument, doc. 9 at 8.
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properlydiscredit a claimant’s subjective testimony if the ALJ cleartficalatesher

reason for doing so and substantial evidence supports the ALJ’s fildilsgn v.

Barnhart 284 F.3d 1219, 1225 (i1 Cir. 2002);Foote v. Chater67 F.3d 1553,
156162 (11th Cir. 1995)

At the administrative hearing, Brown testified thatan no longer work due
primarily to pain in his feet from peripheral neuropatBgeR. 41-43. In particular,
Brown testified that he had pain in his feet, hands, and backuldno longer wear
steeltoed bootshecould not stand fomorethanten to fifteenminutesat a time or
sit for morethanthirty minutes without needing to startte could not climb up and
down a ladder due to numbness in his ;féethad difficulty with basic tasks,
including walking up or dwn three steps to his porciindhe could not lift more
than ten pounds due to paR. 42-43, 46, 4850, 6Q Brown also testified that he
suffers from fatigue andt times requires naps due to issues withdiabetes and
blood sugar. R. 445, 63 Brown alsoreportedthat he had trouble sleeping due to
pain in his legs. R193 After consideing thesesubjectiveclaims of painthe ALJ
foundthat whileBrown’s“medically determinable impairments could reasonably be
expected to causthe alleged symptomg, [Brown’s] statements concerning the
intensity, persistence and limiting effects of these symptoms are not entirely

consistent with the medical evidence..” R. 27.



Brown disagrees andcontendsthat the ALJimproperly applied the pain
standardn reachingherfinding. But, Brown fails to explain how the ALJ erredr
point to ay record that the ALJ miselacterizedr did not considelSeedoc. 7 at
10-12. Thus,Brown “gives neither the Commissioner nor the court any guidance
about [his] argument aside from the fact that [he] asserts the existence of an error.”
Morgan v. Soc. Sec. Admin., ComnNp.4:17-cv-01148ACA, 2019 WL 1466259,
at *3 (N.D. Ala. Apr. 3, 2019)Therefore becausé|i] ssues raised in a perfunctory
manner, without supporting arguments and citation to authorities, are generally
deemed to be waivegdN.L.R.B. v. McClain of Georgia, Incl38 F.3d 1418,422
(11th Cir. 1998), Brown has failed to establish reversible error.

Moreover substantial evidence supports the ALJ's decision to discount
Brown’s subjective testimonyAs the ALJ notedBrown’s medical records from the
relevant time periodonsistedy show thaBrown hadnormalgait, motor function
range of motion, and strength. &7, 347,385-86, 390, 425 The records include a
report fromDr. BiswaBattacharyyaaprimary care physicigiwho referred Brown
for a lumba spine AP test, or-ray, in June 2016and which showednormal
alignment with no significant degenerative changes and minimal anterolisthesis
anotherwise normal study. R. 373. Similarly, in 2017, ammyx of Brown’s hands

and lower extremities revealed normal alignment and-prelterved joints. R. 387.

In addition, at several visit®1i2017 Brown reported to DriMohammadZaman a



primary care physiciarithat he had some swelling in his extremitiesthat he had
no muscle achespint pain back panm, difficulty walking, or exercise intolerance
R. 38586, 389, 424¢5. As the ALJ noted, these medical records are inconsistent
with Brown’s testimony that he suffered from disabling pain, and they provide
substantial evidence to support the ALJ’s decision to discount Brown'’s testimony.

B.

Brown argues next that the Appeals Council ddito review evidence he
submitted orappeal Doc. 9 at6. In general, a claimant may present new evidence
in support of his application at each stage of the administrative prdogssn v.
Comm’r of Soc. Sec. Admi96 F.3d 1253, 1261 (11th Cir. 2007) (citing 20 C.F.R.
8404.900(b)).Thus, a claimant magresent new evidence to the Appeals Council,
and the Council will review the claimant’'s case if it “receives additional evidence
that is new, material, and relates to the period on or before the date of the [ALJ’S]
decision. . ..” 20 C.F.R. $104.970(a)."Evidence is material if a reasonable
possibility exists that the evidence would change the administrative result.”
Hargress v. Soc. Sec. Admin, Comr883 F.3d 1302, 1309 (11th Cir. 2018) (citing
Washington v. Soc. Sec. AdmB06 F.3d 1317, 1320 (11@ir. 2015)). “[W]hen a
claimant properly presents new evidence to the Appeals Council, a reviewing court
must consider whether that new evidence renders the denial of benefits erroneous.”

Ingram, 496 F.3d at 1262.



At issue here argeatment records froi@tringfellow Memorial Hospital. R.
8-11. Thesenewrecordsare datedanuary 1, 2018ndshow a diagnosis of Diabetic
Ketoacidosisbuttheydo not indicatehatBrown hadthat condition prior to date of
the ALJ’s decisionor that thecondition caged anylimitationsprior tothat dateR.
8-11.1n other words, the recordgscribeBrown's condition at the time of treatment,
l.e., after the ALJ’s decision, and are not chronologically rele\zed Hargress
883 F.3d at 13090. Thus,the Appealouncil properlyfound that theecordsdo
not relate to the period at issue and, therefwoeild not affect theALJ’s decision.

R. 2.Simply put, the recordBrown submitteddo not show that the ALJ’s decision
Is contrary to the weight of the evidence, andAlppealsCouncil did not err by
denying reviewSeeMitchell v. Comm’r, Soc. Sec. Admiid71 F.3d 780, A(11th
Cir. 2014).

C.

Finally, Brown contends that the ALJ’s decision related to his RFC and ability
to perform light workis not based on substantial eviderfeedocs. 7 at 14,9 at7.

To find that the claimant is not disabled, the ALJ must show that juibe exist in
significant numbers in the national economy that ¢laémant can performSee
Wilson v. Barnhart 284 F.3d 1219, 1227 (11th Cir. 2002); 20 C.F.R.
§404.1512(b)(3)The ALJ may satisfy that burden by relying on the testimony of a

VE. Wilson 284 F.3d at 1227 (citing/olfe v. Chater86 F.3d 1072, 10778 (11th
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Cir. 1996)) But, “[ijn order for a [VE]'s testimony to constitute substantial evidence,
the ALJ must pose a hypothetical question which comprises all of the claimant’s
impairments.d. (citing Jones v. Apfell90 F.3d 1224, 1229 (11th Cir. 1999)).

Here, he ALJ askedthe VE whetherjobs existthat an individual with
Brown’sage, education, work histggndRFCcould performand the VEdentified
numerougobs includingassemblerselectronics workers, and mail clerks. R. 75.
Brown contendghat he ALJ erred by finding hieas the RFC tperforma modified
range of light workSeedocs. 7; 9. However Brown does not specify whahe ALJ
failed toconsider, or identify what evidence is contrary to the ALJ’s determination
of Brown's RFC. Seeid. Thus, “[b]y failing to specify which aspect of the ALJ’s
decision was incorrect or unsupported by substantial evideBrewf]| has
abandoned any challenge to the factual accuracy of the ALJ’s conclulackson
v. Soc. Sec. Admin., Comm779 F. App’x 681, 684 (11th Cir. 2019) (citing
Sapuppo v. Allstate Floridian Ins. C@.39 F.3d 678, 680 (11th Cir. 2014)).

Moreover, substantial evidence supports the ALJ’'s determinatiBroafn’s
RFC. First, in December 2016Dr. Thomas G. Amasgnan agency medical
consultantppinedthat based on a review of Brown’s medical records, Brown had
an RFC to perform a range of medium wdrk 8586. The ALJ gave Dr. Amason’s
opinion only partial weight because she found that evidence at the hearing indicated

that Brown was more limited. R. 28. In addition, as discussed above, Brown’s
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medical records show that he consistently had normal gait, motor function, and
strength during the relevant time, and that Brown denied joint pain, back pain, and
difficulty walking. Seepp. 8-9, supra. Contrary to Brown’s contentions, this
evidence supports the ALJ's RFC determination.

VI.

It is evident that Brown believes the evidence supports a contrary finding and
that he disagrees with the ALJ’s ruling on the meHwever, the ALJ’s decision
reveals that[s]he did consider all of the evidence and found that it did not support
the level of disability Brown] claimed’ Freeman v. Barnhay220 Fed. Appx. 957,
960 (11th Cir. 2007)Thereforethe court concludes th#éte ALJ’'s determination
thatBrownis not disabled is supported by substantial evidence, and the ALJ applied
proper legal standards in reachimgy decision.The Commissioner’s final decision
is due to beaffirmed. A separate order will be entered.

DONE the 25thday of August, 2020

-—M::iu-p Jvd-l!w-—__.

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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