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MEMORANDUM OPINION

Defendant Cyclone Aviation Products, Ltd (“Cyclone”) moves, pursuant to 28 U.S.C. §
1404(a),to transfer venue to the United States District Court for the Southern Digtievo
York. (Doc. 7)! Plaintiff Guest Associates, Inc.&Al"”) responded in opposition, (doc. 12),
and, after seeking and being granted leave to file a reply, Cyclone did so, (doc.eténddnt
subsequently filed a notice of supplemental authority, attaching a copylasftic Marine
ConstructionCo. v. U.S. Distct Court for the Westerristrict of Texas-- U.S.--, 134 S. Ct.
568, 187 L. Ed. 2d 487 (2013). (Doc. 19). Plaintiff responded, arguing the inapplicability of that
case. (Doc. 20). Finally, Defendant filed a second notice of supplemental autlitaadying a
copy of an EleventihCircuit case applyinditlantic Marine. (Doc. 21). The issues have been
fully briefed, and the motion igherefore,ripe for review. Based on the following, the

undersigned finds Defendant’s motion to transfer venue, (das. d)e to be GRANTED.

1 All citationsto the record refer to document and page numbers as assigned by the
Court’s electronic filing system.

2 Cyclone also moves to dismiss Counts lIl, IV, and V of the complaint under Rule
12(b)(6), FED. R.Civ. P, however, the undersigned addresses the motion to transfer venue first
and, because the undersigned finds it is appropriate to transfer the aetimotitriito-dismiss
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I. Procedural and Factual Background

This action arises from a representative agreement between Cyclor@Adndnder
which GAI assistedCyclonein promotng and seling its products to customers with{BAl’s
defined territory. (Doc. -2 at 617). The agreement contains a mandaforym-selection
clause, stating:

This Agreement shalbe governed by and construed in accordance with the laws

of the State of New York, and any dispute arising under or in connection herewith

shall be presented in and determined by the courts of the Federal Court of the

Southern District of New York to whesexclusive jurisdiction the parties hereto

consent.
(Doc. 3-2 at 11}. Cyclone is an Israeli company with its principal plateusiness in Isragind
no offices or resident employees in the United States. (DétaB3). GAIl is an Alabama
corporation, headquartered Huntsville, Alabama, but provigsservices throughd the United
States and abroad. (Docl3at 45). Alabama is wher&Al maintains its records and where its
potential withesses reside. (Doc. 12-1 at 3).

After years of working togethethe relationshipetween the partiesouredfor reasons
not relevant to the current motion, af@Al sued Cyclone in the Circuit Court of Madison
County, Alabama, asserting claims under the Alabama Sales Represe@ativaisson

Contracts Act (“the Act”), breach of contract, unjust enrichment, quantum tmeud

declaratory judgment. (Doc-Bat #11). Cyclone removed the case to tlisurt, (docs. 1 &

portion of Cyclone’s motiois reserved for ruling by the United States District Court for the
Southern District of New YorkSeeC.M.B. Foods, Inc. v. Corral of Middle G&96 F Supp. 2d
1283, 1285 (M.D. Ala. 2005) (considering thetion to transfer venue first because a transfer of
venue “would obviate the need to reach the merits of the [defenjdaotson to dismiss’).

3 «“A permissive clause authorizes jurisdiction in a designated forum but does not prohibit
litigation elsewhere A mandatory clause, by contrast, dictates an exclusive forum for litigation
under the contractGDG Acquisitions, LLC v. Gawvof Belize 749 F.3d 1024, 1029 (11th Cir.
2014) The language of this clause very clearly “dictates an exclusive forditigation under
the contract,’'Snapper, Inc. v. Redah71 F.3d 1249, 1263 (11th Cir. 1999), &Wl does not
contend otherwise.



3), and moved to transfer the case to the Southern District of New Waldr 28 U.S.C. §
1404(a),(docs. 7 & 8). GAIl has opposed the transfer on the grounds it would violate Alabama’s
strongpublic policy, New York is an inconvenient forum, and the transfer may deprive it of its
claim under the Act. (Docs. 12 & 13).
1. Analysis

The U.S. Supreme Court recently addressed the process by which district toudas a
address forunselection clauses iAtlantic Marine ConstructiorCo. v. U.S. DistrictCourt for
the Western Districdof Texas-- U.S.--, 134 S. Ct. 568, 187 L. Ed. 287 (2013) In that case,
the Courtaffirmedthatthe only vehicle for enforcing a foruselection clause in federal court is
a motion to transfer venue under 28 U.S.C. § 1404&8el34 S. Ct. at 579.Moreover,the
Court affirmed“a proper applicatio of § 1404(a) requires that a fortgalection clause be
‘given controlling weight in all but the most exceptional casdd.”{quotingStewart 487 U.S.
22,33, 108 S.Ct. 2239, 224, 101 L.Ed.2d 22 (198ENNEDY, J., concurring) Although the
Atlantic Marine Court was addressing a foruselection clause pointing to a nonfederal forum
and held, under such circumstancesmotion to transfer foforum non convenienwas the
proper vehicle instead of a 8§ 1404(a) motion, @oairt noted the standard wastbame for
evaluating a forunselection clause under both standards. 134 S. Ct. atA8$.reviewing the
considerations for evaluating the typical cas¢involving a forumselection clause, th€ourt
held: “The calculus chages, however, when theamies’ contract contains &alid forum-
selection clause, which ‘represents the partagreemat as to the most proper forum.” 134 S.
Ct. at 581(emphasis added)

A. Validity of the Forum Selection Clause

GAI arguedAtlantic Marineis inapplicable to thessue before this Court becauséantic



Marine is explicitly predicated on the existence of a “valid” forsglection clausand, asGAl
asserts, Alabama law rendertb@ forumselection clause itself vaid(Doc. 20 at 1) (citinghtl.
Marine, 134 S. Ct. at 581). The question then is whetheGAlsargues, the issue of a forum
selection clause’s validity can, in a forum state where a state law or pobdy mvalidates
forum-selection clausegqrevent the ultimate application of tA¢lantic Marineanalysis at all.
The problem withGAI's argument is it extends the word, “valid,” beyonduse in the forum
selection clause context

The question is easily reconciled if “validity”fisadas it is inM/S Bremen v. Zapata Off-
Shore Cq.407 U.S. 1, 95. Ct. 1907, 32 L. Ed. 2d 513 (1972), in which @wurt distinguished
between the contractual provision itself being “invalid for such reasons as fraud or
overreaching,” as opposed to unenforceable because it is “unreasonable and uohjat15,
92 S. Ct. at 1916.The Eleventh Circuit has similarly stated H¢ validity of a forum selection
clause is determined under the usual rules governing the enforcement attsontgeneral.”P
& S Bus. Machines, Inc. v. Canon USA, Ir831 F.3d 804, 807 (11th Cir. 200@jting In re
Ricoh Corp.,870 F.2d at 5734 (considering whether the clause was “freely and fairly
negotiated by experienced business professionals” and whether there waauahyddiress,
misrepresentation, or other misconduct in catina with the agreement to the forum selection
clause). A state law or public policy specifically preventing the transfea case is not “general
contract law” but is instead addressed to the subsequent question of whetbase may be
transferredunder a “enforceable’forum-selection clauseCf. Stewart Org., Inc. v. Ricoh Corp.
487 U.S. 22, 31, 108 S. Ct. 2239, 2281 101 L. Ed. 2d 22 (1988) (referring to the state’s
policy prohibiting the enforcement of foruselection clauses as a “pglifocusing on a single

concern or a subset of the factatentified in 1404(a)[the federal transfer statute]”)See also



KM Processing Solutions, LLC v. Bunting Magnetics, ®n. 13cv-0366-CG-N, 2013 WL
6228734, at *5 and n.4 (S.D. Ala. Dec. 2, 2013) (applying this distinction). When this
distinction between valid” under general contractaw and “enforceable” under a law
specifically preventing the transfer of a case is considerede#s®n why the latter would be
preempted by the federal trans&atute and the former would not becomes cléacordingly,
the validity of a forurrselection clause mustst be determined under general contract law, and
second where a contractually valid foruselection clause exists, the extremely high bar of
Atlantic Marineappliesto the question of whether that clause is enforceable.

This conclusion is also supported by tleenarkably similarcase,Stewart Org., Inc. v.
Ricoh Corp, 487 U.S. 22, 108 S. Ct. 2239, 101 L. Ed. 2d 22 (19B8%tewart the distrct court
denied the defendant’'s motion to transfer venue uatgeoubound forumsselection clause,
reasoning the clauseolatedthe forum state’sstrong public policyagainst the enforcement of
such clauseslid. at 24, 108 S. Ct. at 2241. Thenlted Sates Supreme Court, however, held
that, when a party moved to transfer venue, the federal venue transfer statute, 288U.S.C
1404(a), applied, and, thereépthe forum state’s categorical policy disfavoring forgelection
clauseds preempted byhe considerations prescribed by Congress in the statitat 30, 108
S. Ct. at 2244 L ike Atlantic Maring, theStewartcase alsalepended on a “valid forwselection
clause,’id. at 33, 108 S. Ct. at 2245-46 (KENNEDY, J. concurriagijthe Court’s holdingthat
a state law preventing enforcement of forsebection clauses gives way to the dictates of §
1404(a) plainlyindicates such a law or policy targeted at transfer and fselacttion clauses
does not bear on the “validity” analysis.

Neither GAl's complaint nor its response in opposition to the motion to transfer centain

any allegations of fraud, duress, misrepresentation, or other misconduct onobebgtione



regardingthe forumselection clause. Sgedocs. 31, 12 & 13). Furthermorethe complaih
describesGAI as an Alabama company, “provid[ing] services throughUhéed States and
abroad,” whowas providing services to “an Israeli business concern, with its principal giace
business in Israel.” (Doc-Bat 4). These undisputed facts tend to shotihhcompanies were
“experienced business professionatgeP & S Bus. Mchines, InG.331 F.3d aB07, andGAl
does not contend otherwisésAl explicitly acknowledges its prior awareness of the Alabama
statute invalidating enforcement of chowmklaw clauses and its relianan that statute to
invalidate the clause in this contrdc{Doc. 13 at 18).

GAI's only argument against the “validity” of the foruselection clause is its reliance on
a state circuit court case extending the state statptohibition of choicef-law clauses to a
forum-selection clause, the court felt, would lead to enforcement of the ebiiae clause
(Doc. 13 at 1517) (extensively discussingep, Inc. v. Stmicroelectronics, Inblo. 47-CV-03-
2794JPS 2009 WL 7215384 (Ala. Cir. Ctluly 21, 2004)). As shown above, such a statute or
public policy does not prevent a finding of validity under general contract Begause there is
no indication in the parties’ argumsrdr the undisputed facts that the forselection clause is

invalid under general contract law, the forgelection clause analysis as set ouftfantic

* GAI intends this as a showing of its reliance and the consequent unfairness of enforcing
the forumselection clause to deype it of itsclaim under the Act; however, what it showshat
GAIl was aware of all of the factors at the time it entered into the coatrddhat it apparently
also believes it is “fair” to enter a contract it knows is unenforceable ahdepiiive the other
party of some of the benefit of its bargain.

There is nothing unfair about holdi@Al to the bargainnto whichit entered. GAI
agreed to a New York forum potentially applying New York law: if the New Yortktc
determines the choieaf-law dause is not applicable under New York law apglies Alabama
law, GAI will have its claimunder the Act; if that court determines the chaééaw clause
(agreed to bysAl) applies to prever®Al from bringing its claim under the Act, then, because
GAlI agreed to that forum and that lawe#sentially agreeflom the start thaany claim would
be under the New York, and not the Alabareasion of the sales representative commission
contract statuteGAl is not, as it asserts, deprived of a remedy.
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Marine appliesto the forumselection clausm this case.
B. Enforceability of the Forum-Selection Clause

As noted inAtlantic Maring when addressinthe typical case of a motion to transfer
venue under 8§ 1404(a), “a district court . . . must evaluate both the convenience of thaparties
various publieinterest considerationsOrdinarily, the districtcourt would weigh the relevant
factors and decide whether, on balanc&aasfer would serve ‘the convenience of parties and
witnesses’ and otherwise promotkée interest of justicB. 134 S. Ct. at 581 (quoting 28 U.S.C.
8 1404(a)). The private factors generally relate to the “practical problems that makeftia
case easy, expeditious and inexpensiud."at 581 n.6. Publicinterest factors may includbe
administrative difficulties flowing from court congestion; the local interest in lgalcalized
controversies decided at home; dhd interest in having the trial of a diversity case in a forum
that is at home with the lawT'he Court must also gdvsome weight to the plaintiffghoice of
forum.” Id.

However, a valid forumselection clause, as in this case, changes those rules in three
ways: (1) “the plaintiff's choice of forum merits no weight” because the plaiatiéady
exercised its “venue privilege” at the time of contracting, €2¢d8urt evaluating a defendamg
1404(a) motion to transfer based on a fosetection clause should not consider arguments
about the partiesprivate interests because the parties “waive the right to challenge the
preselected forum as inconvenient or less conveniang”(3) the transfer of venue ‘wnot
carry with it the original venue’s choied-law rules under Van Dusen v. Barragk376 U.S.
612, 84 S. Ct. 80%1964),because that case’s rationale (protecting the-Eateadvantages of
the venue privilege) does not apphAtlantic Maring 134 S. Ct. at 5883. Furthermore,

“[b]Jecause [the publimterest] factors will rarely defeat a transfer motion, the practical result is



that forumselection clauses should control except in unusual ¢asgsat 582 “In all but the
most unusual cases, ‘the interest of justice’ is served by holding parties tbatggm.” Id. at
583.

GAI has challenged the enforceability of the instant fes@hection clause on two
grounds: (1) Alabama has a strong public policy, as expressed in the Alabdesa Sa
Repesentative’s Commission Contracts Act, in favor of applying its laws to isgdessentative
agreements, (doc. 13 at-19, 25-26); and (2) the privateand publieinterests militate against
venue in the Southern District of New Yorlkgd.(at 1925). To support its argument$GAI
primarily cites tostate cases antbniransferfederal cases, all of which were applying different
standards than the ones applicable to this case.

First, federal law, not state lgvappliesto the enforceability of forurselecton clauses
on a motion to transfer under § 1404(&).& S Bus. Maching331 F.3d at 807 (citin§tewart
487 U.S.at 28-29. Therefore,GAIl's contrary assertion is meritless.Séedoc. 13 at 1112).
Second, wher&Al cites federal law, it cites eithéo the balancing test generally applicable to
motions to transfer under § 1404(a), (doc. 13 a2@p or to cases applying tlBremenfactors

to motions to dismiss under § 1406 d&mb. R. Civ. P.12(b)(3), (doc. 13 at 25).As previously

®> GAI also cites tdStewartfor the proposition a forurselection clause is only one factor
of many in the 8§ 1404(a) analysis, (doc. 13 at 20); however, the language citedas from
discussion of hypothetical conflicts between the usual 8§ 1404(a) factossasmthw, $eedoc.
13 at 20) (citingStewart 487 U.S. at 30-31, 108 S. Ct. at 2244), which the court ultimately used
to support its decision to enforce federal law over stateSéewart 487 U.S. at 31, 108 S. Ct. at
2244-45 (“But this potential conflict in fact frames an additional argument for thersapy of
federal law. Congress has directed that multiple considerations govern transfer witlfiéalénal
court system, and a state policy focusing on a single concern or a subset obtisadantified
in 8 1404(a) would defeat that command.”). This language does not support the conclusion a
forum-selection clause is just one of many factors that are all on the same footiicg)aréy in
light of Justice Kennedy’s concurrenda,at33, 108 S. Ctat 2246(*[A] valid forumselection
clause is given controlling weight in all but the most exceptional ¢asasd theAtlantic
Marine court’s subsequent adoption of it, 134 S. Ct. &ag8&/9.
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noted, undeAtlantic Marinés balancing test, the generally applicable rules are changed to give
the forumselection clause near controlling weight. As for the cases applyigye¢ngenfactors

to motions to dismiss, they were not directly applicable to motionatsferbetween federal
forumseven before thatlantic Marinecourt held motions to dismiss were not the proper means
for enforcing a forunselection clause selecting a nonfederal foru®eeP & S Business
Machines 331 F.3d at 807 (applying the § 14@@factors and not th&remenfactors to a
motion to transfer)Atl. Marine 134 S. Ct. at 579 (“[A] forurselection clause does not render
venue in a court ‘wrong’ or ‘improper’ within the meaning of 8 1406(a) or Rule 12(b)(3)).
Although the Bremen analysis may be “instructive,” theniled Sates Supreme Court has
explicitly held it is not the proper analysis on a motion to transfer venue under 8§ 1404(a).
Stewarf 487 U.S. at 28-29, 108 S. Ct. at 2243.

The proper analysis, as set out above, is to balance the near controlling weight of th
forum-selection clause, representing a finding that all of the prinédeest factors fall in favor
of the selected forum, against the puldtiterest factors, which, in almost all cases, will not
outweigh the forunselection clause.

Regarding the publimterest factorsiGAl argues “[flederal courts sitting in Alabama are
more familiar with claims brought under tAet than those sitting in New York,” “the Southern
District of New York, unlike the Northern Digit of Alabama, has no interest at all in
adjudicating the dispute between these parties,” and “the people of the Southech distkew
York have absolutely no interest in this case.” (Doc. 13 at 23-24).

First, while the federal courts sitting in Alabama would be more familiar with the Act
than those in New York, the claim under the Act is just one of five claims. (Bbc. Bnder

the Act, a choicef-law clause is only invalidated to the extent it would waive the Act's



provisions,seeAla. Code§ 824-5; therefore, no matter which court hears this suit, there is a
high likelihood the court will apply the contract’s cheimelaw provision (choosing New York
law) to at least four of the five claimsAs for the remaining claim that may or may not
ultimately fall under Alabama law, this factor has less importance “[w]lhere no &ompl
guestions of foreign law are presentetHdlmes v. Freightliner, LLC237 F. Supp. 2d 690, 696
(M.D. Ala. 2002). As Cyclone notesAl has not argued th&ct is particulaly complex. (Doc.
16 at 12).0n balancetis factor falls infavor of the New York courts.

Second, the purpose of diversity jurisdiction, such as that exercised in this case, is to
protect the interests of cof-state defendants from stateurt bias See Holston Investments,
Inc. B.V.l. v. LanLogistics Corp677 F.3d 1068, 1070 (11th Cir. 2012pn this basis, the New
York court has as much right and interest in hearing an Alabama plaintifffa elgainst an
Israeli defendant as an Alabama court, especially when the parties themsebecthahtorum.

Lastly, the people of New York have very little interest in this case generally
“[jJury duty is a burden that ought not to be imposed upon the people of a community which has
no relation to thditigation,” Lary v. Doctors Answer, LLONo. C\-12-S-3510NE, 2013 WL
987879 (N.D. Ala. Mar. 8, 2013). However, the representatives of the people of New York have
sought “to promote and preserve New York’s status as a commercial deyteating its law
apply to large commercial transactiasen where they have no reasonable relation to the forum
See IRB-Brasil Resseguros, S.A. v. Inepar Investments, 988. N.E.2d 609, 612\(Y. 2012)
(applying N.Y. GEN. OBLIG. LAW 8§ 51401 (McKinney). It follows they would likelynot be
averse to having disputes between-tamal parties, who chogdew York law heard in a New
York courtroom, even if they may be called on for jury duty.

To the extent any of these factors weigh against the valid fealection clause, they

10



certainlydo not overcome it. There is no indication this is one of the “unusual cases” in which
the public factors outweigh a valid foruselection clause.SeeAtlantic Maring 134 S. Ct. at
582.
I11. Conclusion

Cyclone has satisfied its burden under 8§ 1404(a) of demonstrating this action should be
transferred to the United States District Court for the Southern DistrickwfYork. A separate
order will be entered and will be effectuated fourteen (14) days from theotighis opinion.
See28 U.S.C. 8 636(b).

DONE this 30thday ofJune 2014.

Ve

JOHN H. ENGLAND, Il
UNITED STATES MAGISTRATE JUDGE
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