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MEMORANDUM OPINION?

Plaintiff Ali A. Jamous(“Jamous”or “Plaintiff”) initiatedthis action againgtis former
employer, DefendargaintGobain Ceramics & Plastics, Inc. (“Sai@bbain” or “Defendant”),
for allegedretaliation, discriminationandhostilework environment in violatiomf Title VII of
the Civil Rights Act of 184,as amended}2 U.S.C. § 2000et seq(“Title VII"), and Section
1981 of the Civil Rights Act of 1866, 42 U.S.C. § 1981 (“§ 1981 Doq; ). The case is how
before the courbn the parties’ cross-motions for summary judgment. (Docs. 41 & 41). T
motions are fully briged and ripe for review. (Docs. 41, 42, 43, 44, 45, 46 & 48). For the
reasons set forth hereitine court finds Jamous’s motion for summary judgment is due to be
denied SaintGobain’s motion for summary judgment is due to be graiatedithis action is due

to be dismissed with prejudice.

! The defendant is correctly identified as Sddutbain Ceramics & Plastics, InGde
Doc. 42 at 1).

?In accordance with the provisions of 28 U.S.C. § 636(c)ratdral Rule of Civil

Procedure 73, the parties have voluntarily consented to have a Utaitesl Magistrate Judge
conduct any and all proceedings, including trial and the entry of final judgment. (Doc. 17).
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|. STANDARD OF REVIEW

Under Rule 56(a) of thEeceral Rules of Civil Procedure, summary judgment is
appropriate “if the movant shows there is no genuine dispute as to any mateaabféioe
movant is entitled to judgment as a matter of law.” “Rule 56(c) mandates the fesuirgroary
judgment, after adequate time for discovery and upon motion, against a party who fiagke a
showing sufficient to establish the existence of an element essential tartiyet pase, and on
which that party will bear the burden of prootrl.” Celotex Corp. v. Catretd77 U.S. 317,

322, 106 S. Ct. 2548 (1986). The party moving for summary judgment always bears the initial
burden of informing the court of basis of his motion and proving the absence of a genuine issue
of material fact.ld. at323. The underlying substantive law determines which facts are material
and which are irrelevantAnderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106 S. Ct. 2512
(1986).

If the moving party does noneet hignitial burden, the Court must deny the motion for
summary judgmentFitzpatrick v. City of Atlanta2 F.3d 1112, 1116 (11th Cir. 1993) (citing
Clark v. Coats & Clark, In¢.929 F.2d 604, 608 (11th Cir. 1991)). Once the moving party has
met hisburden, then the non-moving party must “go beyond the pleadings” and point to specific
facts in the record to show there is a genuine issue for @elbtex 477 U.S. at 324 (citation
omitted). A dispute is genuine “if the evidence is such that a reasonable juryetauhdar
verdict for the nonmoving party.Anderson477 U.S. at 248.

“[A] ‘judge’s function’ at summary judgment is not ‘to weigh the evidence andrdate
the truth of the matter but to determine whether there is a genuine issue for Troddin v.

Cotton 134 S.Ct. 1861, 1866 (2014) (per curium) (quoAmglerson477 U.S. at 249)The

court must “examine the evidence in the light most favorable to the non-moving paatyiigir



all inferences in favor of such part§arl v. Mervyns, Inc207 F.3d 1361, 1365 (11th Cir.
2000). Any factual disputes will be resolved in the non-moving party’s favor when euffici
competent evidence supports that party’s version of the disputed $setPace v. Capobianco
283 F.3d 1275, 1276-78 (11th Cir. 2002) (a court is not required to resolve disputes in the non-
moving party’s favor when that party’s version of the events is supported by ¢resffi
evidence.).However, “mere conclusions and unsupported factual allegations are legally
insufficient to defeat a summary judgment motiokllis v. England 432 F.3d 1321, 1326 (11th
Cir. 2005) (per curiam) (citation omitted). Moreovdg]‘mere’scintilla of evidence

supporting the opposing party’s position will not suffice; there must be enough of aaghbat
the jury could reasonably find for that partyWalker v. Daby, 911 F.2d 1573, 1577 (11th Cir.
1990) (citingAnderson477 U.S. at 252). Finally, “[tlhe court need consider only the cited
materials, but it may consider other materials in the rec&etl’R. Civ. P. 56(c)(3).

II. RELEVANT FACTUAL BACKGROUND

A. Jamous'dackground andmployment at SairGobain

Jamous is originally from Nablus, a city in the West Bank, which was in Jordan at the
time Jamousvas born thereand he is a practicing Muslim{Doc.1 at3; Doc. 41-2 at 45.
Jamousmmigrated to the United States to attend graduate school, and he obtainedrs mast
degree in physics from the University of Alabama at HuntswlE986. (Doc. 41-2t 56).
SaintGobain hired Jamous 1995as a utility workerand he worked in itsluntsville
facility until July 31, 2013, when Sai@ebain terminated his employmentd.(at 8;Doc. 44-1
at 2. In 1996, Jamous was promoted to a floor man position at the plant. (Doc. 41-2 at 8).

SaintGobain then promoted Jamous to a furnace operator position in 1698t &9). The

3 All citations to the record refer to document and page numbers as assigned by the
Court’s electronic filing system.



operator position was the highest hourly, nonsupervisory position at Saint-Gobain’s Hantsuvill
plant. (d.). Jamous did not want to be a supervisor and did not apply to become a supkrvisor a
SaintGobain. [d. at 9). Jamous applied for a position in a lab at Saint-Gobain during the

1990s, but did not receive the positiotd.), Janous alsaequested transfers w@arious

departments within Sak@obain’sHuntsville facility in 2011 and 2012, and he received the
requested transfersid(at 910).

During his time working at Saitbobain, Jamous received sevevakten disciplinary
notices. $eeDoc. 443). First, on April 29, 2005, Jamous received a pemnamwritten warning
for an incident in which he hit another employee while operatifogklift. (Id. at 2). Jamous
received a second written warning on August 6, 26itZailing to follow a mix card, or written
instructions for feed cycles, while operating a furnade. a 3). Finally, on February 5, 2013,
Jamous received another written warning for not following a mix caddat(4). Jamous
disputes that he signed the written notices and that the notices were proper. (Patl2]114
& 16-18; Doc. 444 at 89). Jamous’s February 2013 warning did not result in a suspenrsion
further discipline, or affect his work hours, benefits, or pay. (Do& 44§. Indeedjn April
2013,Jamous received the sah®8 percenmerit pay raise in 2013 that all other hou8gint
Gobain employees in Huntsville receivedd. ),

B. The skid steer incident and Jamous’s medeayé

While at work on May 2, 2013, Jamoused a skid ste&to move hot material into a
hopper where the material would be crushe&keDoc. 41-2 at 33; Doc. 44-at 2 Doc. 448 at
2). Jamous operated the skid steer erratically, causirgtineaterial tofall on the top of the

skid steer ath on the floor. (Doc. 41-2 at 33-24; Doc. 44-7 at 2; Doc. 44-8 at 2). Jamous’s

* A skid steer igype offrontloader that is also referred to as a Bobcat in the record.
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supervisor, Mark Heard, reported that he stopped Jamous from operating the ski@Dsteer.
44-7 at 2). Heard also reported that Jamous told him the FBI was controlling theskianst
that“[Jamous] really believes that the FBI is out to get.hiifid.; Doc. 44-8 at 2). Jamous
disputes Heard’s characterization of the incident and asserts he alertedhideacdtething

wrong with the skid steer and told him the FBI must have “done some theology to it.” 4Doc
2 at 34). During his deposition, Jamous testified\Wwas just “carrying on” or joking when he
made the comment about the FBI to Heard, but he also testified Heard might have thought h
was serious. Id. at 3435 & 41). After Jamous erratically operatéte skid steer, Heard got in
the skid steeand was able to operate it without any issues. (Doc. 44-7 at 2).

One week after the incident involving the skid steer, Saint-Gobain held a meghing w
Jamos, Rob McFadden (the plant manager for S&abain’s Huntsville facility), Nancy Hale
(the human resources manager for S&abain’s Huntsville facility), and Lisa Grossi (Saint-
Gobain’s human resources director). (Doc. 41-2 at 43; Doc. 44-6 at 2 & 9; Doc. 44-9 at 2). The
purpose of the meeting, according to S&albain, was to address safety concerns relating to
Jamous’s operation of the skid steer on May 2, 2013. (Doc. 44-6 at 9). During the meeting
SaintGobain questioned Jamous about the incident involving the skid steer and Jamous’s
statement to Heard.SéeDoc. 41-2 at 43-44; Doc. 44-6 at 9). Jamous testified he told everyone
at the meeting that he told Heard the FBI might have done theology to the skid stieelakdi
and McFadden botasset Jamoustold them theFBI sabotaged the skid steer and controlled it.
(Doc. 41-2 at 44; Do 446 at 9; Doc. 44-9 at 2). At the conclusion of the meeting, McFadden
informed Jamous he must be evaluated for his fitness for work in order to inssaéetiyeof all

employees at the Huntsville facility. (Doc.-21at 44; Doc. 44-6 at 9; Doc. 44-9 at 3). Jamous



was also told “he would not return to work until he was cleared by the doctor to return.” (Doc
44-6 at 9).

To be evaluated for his fitness to work, Jamous was sent to OHG of Madisere he
saw Dr. James Gauén. (Doc. 41-2 at 4& 46; Doc. 44-18 at 2). Gauthier recommended
Jamous “be kept off work until he was medically cleared by his personal physitea
consultation with [] Gauthier.” (Doc. 448 at 2). Jamous then went to see Btevensat South
Parkway Medical Centdor lab work and a medicalaluation and Jamous testified Stevens
told him there was nothing wrong with himSgeDoc. 41-2 at 44& 68; Doc. 44-18 at 2).
Following his appointment with Stevens, Jamous was told by OHG that he needs to see a
psychiatrist, and Stevens gave him tiaene of a psychiatrist to contracGegDoc. 41-2 at 44;
Doc. 44-13 at 2). Jamous calle@tpsychiatrist, but the psychiatrist would not see him. (Doc.
41-2 at 44). Accordingly, he contacted Hale, who helped him set up an appointment with a
psychiatist at Alabama Psychiatric Services (“AP$/ho would take his medical insurance.

(Id.; Doc. 41-3 at 45-47; Doc. 48at 23).

Jamous saw Dr. Sofia AeschlimanmA&S on June 13, 2013. (Doc. 41-1 at 17; Doc. 41-2
at 47). Aeschlimann diagnosed Jamous with “psychosis, not otherwise specified,” and noted
Jamous “does not see the need to take medication.” (Doc. 41-1 at 18). Aeschlimann also gave
Jamous a letter dated June 14, 2013 recommending Jamous be off work from June 14, 2013 to
Juy 14, 2013 andJamous gavthe letterto Saint-Gobain. (Doc. 44-6 at 3; Doc. 44-15 at 2).

Jamous had a second appointment with Aeschlimann on June 25, 2013. (Dat. 41-
19). Aeschlimann’s notes from that meeting indicate she “[s]poke to [Jamous]thiebueed
to receive treatment for delusions of persecution regarding the FBI” anththatis was “aware

of implication of refusing treatmentmay lose job.” Id.). According to Jamous, Aeschlimann



threatened that he would “suffer financial problems” if he did not take medicatipsyfonosis.
(Doc. 41-2 at 66). Jamous did not return to any further visits with Aeschlimann or any other
psychiatrist aAPS. (SeeDoc. 41-1 at 20).

C. Jamous’'sdrminationfrom SaintGobain

After Jamous’snedical leavgeriodended on July 14, 2013, Hale called Jamous, but
could not reach him. (Doc. 44-6 at 3). She then sent Jamous a letter dated July 19, 2013 stating
in pertinent part as follows:

We have been attempting to contact you for the last couple of days concerning

your absence. According to the letter frpha®S], you were evaluated and to be

off work from 06/14/13 through 7/14/2013. [...] In order for you to return to

work, you will need to get a release frg&PS] and then we will set you up with

Occupation Health Group for a Fit [for] Duty Return to Work release. If we do

not hear from you by July 31, 2013, we will assume you have left on your own

accord without notice to us anerininate your employment at that time. If you

have any questions, please contact me by telephone only. You are not permitted
on the Company premises at this time.

(Doc. 41-1 at 22).Jamous asserts he attempted to secure a release from APS to retank to w
but APS refused to give him the form and told him to leave. (Doc. 41-2 at 30). Jamous admits
he did not call Saint-Gobain after receiving the July 19, 2013 letter, but testd#iattdrney
called SaiGobain and left a voicemail on his behalf in response to the lektkiat 60). Hale
contends she did not receive any call or voicemail from either Jamous or his attaesyonse
to her letter (Doc. 44-6 at 4).

SaintGobain terminated Jamous’s employment because of “job abandonmeaait/ro-c
no-show.” (Doc. 44-1 at 2; Doc. 44-6 at 4). According to Saint-Gobain’s attendance policy,
“[elmployees absent three [] consecutive days without notice will be corditehave
voluntarily terminated from the [cJompany;” therefore, Saint-Gobain’snessive discipline
process did not apply to Jamous’s termination. (Do® 444 & 19). Hale sent Jamous a letter

regardng his termination, which statespertinent part as follows:
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A registered letter was sent to you July 19th 2013 [] concegmngemployment

with SaintGobain, which you received on July 22nd, 2013. You were required to
contact us by July 31st, 2013. As of July 31st, 2013, we still had not heard from
you; therefore, your employment with Sa(Bbbain is terminated effective on

that date. You are considered to have left on your own accord without notice.

(Doc. 41-1 at 23).

D. Jamous'’s allegations and EEORacge

On August 1, 2013he day after SaifGobain terminated his employmedgmousifed
an EEOC bargealleging SaintGobain discriminated and retaliated against amd subjected
him to a hostile work environment based on his race, religion, and national origin. (Coat 44-
2). Jamous asserts he was treated difféyghain other employeashile he wasemployedat
SaintGobain. SeeDoc. 1at 3 Doc. 41 at 2 Specifically, Jamoupoints to the following
conduct by employees and supervisors at Saotiainto support his claims against Saint-
Gobain:

(1) he was reqgumed to operate broken machinery;

(2) he was required to enter buildings in which the air was filled satimany

dust particleghat it was hard to see and breathe, while others were not

required to do s6;

(3) he was disciplined for not propetging a mix caravhen he had no training
on themix cards

(4) he was disciplined for an accident in 2004 in which he hit another employee
with a forklift, while another employee who had a similar accident was not
disciplined;

(5) a supervisor attempted to discipline him when a breaker “kicked off” while
Jamous was operating a furnace;

(6) a supervisor threatened to post Jamous’s social security number in 2008 to
make it easier for someone to steal Jamous’s identity;

® Jamous filed a complaint with OSHA regarding this incident, but Saint-Gobain did not
receive notice of his complain{Doc. 41-1 at 3; Doc. 41-2 at BB & 68-69; Doc. 44-6 at 5).
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(7) SaintGobain denied Jamous an opportunity to accrue overtime in the same
way that other eployees did; and

(8) Jamous’s supervisor, Donnie Lamb, told him to stop reading the Quran on one
occasion, while other employees were allowed to read the Bible and
magazines, including Playboy in the breakroom at work.
(Doc. 412 at53-54, 64-65, 6&9; Doc. 445 at 36; See alsdoc. 41 at 23, 1516; Doc. 45 at
2-3, 1415). Jamoudlid not make any internal complaints to Sdgubain regarding the alleged
discrimination and harassment. (Doc. 41-2 at 24; Doc. 44-4 at 4).
The EEOC closed its file olamous’scharge and issued a right to sue letter on June 24,
2014. (Doc. 1 at 6 This action followed.
1. ANALYSIS
Jamous’s Complaint asserts four counts against Saint-Gdalnaeof which contain
multiple claims® (SeeDoc. 1 at{§19-46). Jamous’s claims are based on his allegations-Saint
Gobain retaliatea@gainst himgdiscriminated against hinand subjected him to a hostile work
environment in violation of Section 1981 and Title VIIn the interest of clarity and brevity, the

court will address Jamous’s claims based on the legal theory underpinningriise cdiner than

in the order they are presented in Jamous’s Complaint or the parties’ motioms foarsy

®Count | of Jamous’s Complaint is entitled “Section 1981 Discrimination and Retaliation
Claim” and contains discrimination and retaliation claims under Section 1981. (Dgct).1 at
Count Il is entitled “Retaliation” and is astatement of Jamous’sl881 retaliation claim. Iq.
at 5). Count Il is entitled “Religious Discrimination, Hostile Environment, artdlRéon” and
contains retaliation, discrimination, and hostile work environment claims undeiVTitl (Id. at
5-6). Finally, Count IV is entitled “National Origin Discrimination National Origiarassment”
and contains discrimination and hostile work environment claims under Title [dllat(7).

"Title VIl and §1981 “have the same requirements of proofus®lthe same analytical
framework . . .”. Standard v. A.B.E.L. Servs., Int61 F.3d 1318, 1330 (11th Cir. 1998).
Therefore, the court does not differentiate between Jamous’s claims broughtitiedéil ©r
§ 1981 in this memorandum opinion.



judgment. The court begins by considerdagnous’s retaliation claims before discussing his
discriminationandhostile work environment claims.

A. Retaliation Claims

Jamous claims Sah@obain retaliated against him after he complagiealut
employment practices and discrimination prohibited 481 and Title VII. (Doc. 1 at 1 25,
28-32 & 3637). SaintGobain moves for summary judgment on Jareoretaliation claims
arguingJamous has not shown he engaged in protected activity. (Doc. 43 at 21-22). Jamous
offered no argument in opposition to Saint-Gobain’s motion for summary judgment on his
retaliation claim€. (SeeDoc. 45). Accordingly, the claims ardeemed abandon, and for this
reason alone, Sak@obain’s motion for summary judgment is due to be granted as to Jamous’s
retaliation claims Resolution Trust Corp. v. Dunmar Corg3 F.3d 587, 599 (11th Cir. 1995),
cert denied, 516 U.S. 817 (1995) (“[G]rounds alleged in the complaint but not relied upon in
summary judgment are deemed abandoned.”). In addition, thenesuctairefully reviewed the
Rule 56 record and conclud8aintGobainis entitled to summary judgment damous’s
retaliationclaims because heannot establish dazm of retaliation

“Both Title VII and § 1981 prohibit employers from retaliating against agrebecause
[lhe has opposed any practice prohibited by Title VII or made a charge ofrdrstion.” Wells
v. Gen. Dynamics Info. Tech. In§71 E App’x 732, 736 (11th Cir. 2014) (citing 42 U.S.C.
8 2000e3(a)). To establish his retaliation claims undet381 and Title VII, Jamous must show:
(1) he engageth astatutorily protected activity, (2) he suffered a materiatlyerse action, and

(3) there was some causaélationbetween the two eventsd. (citing Butler v. Ala. Dep’t of

8 In his opposition brief, Jamous concedes he “is primarily focused on his claitivgrela
to discriminatory action under Title VIl and 42 U.S.C. § 1981, and his hostile environment
claims under Title VIl and 42 U.S.C. § 1981.” (Doc. 45 at 6).
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Transp, 536 F.3d 1209, 1212-13 (11th Cir. 200&oldsmith v. Bagby Elevator C&13 F.3d
1261, 1277 (11th Cir. 2008) (citation omitjed here is no evidence in the Rule 56 record to
show Jamouparticipated in any statutorily protected activ@gintGobain was aware @irior to
his termination; rathethe record shows Jamous did not complain to anyone at Saint-Gobain
about the alleged discrimination and harassment he encountered atnas®d Jamou's
interrogatory responses and deposition testimony show he did not make any aaemplalints

to Saint-Gobain or complain to any current or former Saint-Gobain employees apout an
employmentrelated matte? (Doc. 41-2 at 24; Doc. 44-at 4. Additionally, Jamous did not

file his EEOC chargentil August 1, 2013—one dafter SaintGobain terminated his
employment with the companySeeDoc. 44-1 at 2; Doc. 48-at 3. Thus,there is no causal
link between the filing of Jamous’s EEOC charge and any alleged retabatogs by Saint-
Gobain!® See Raney v. Vinson Guard Set20 F.3d 1192, 1197 (11th Cir. 1997) (“In order to
satisfy the ‘causal link’ prong of a prima facetaliation case, a plaintiff must, at a minimum,
generally establish that the defendant was actually aware of the protectegierpatthe time

the defendant took the adverse employment action.”) (citation omitted).

®While testifying about a written disciplinary notice Jamous received in February 2013,
he statedhe “complained about supervisors before, and they didn’t do [anything] about it.”
(Doc. 41-2 at 14). Jamous did not provide any additional information regarditignithg or
substance of his complaint; thus, even when viewed in the light most favorable to Jamous, his
deposition testimony is not sufficient to create a genuine issue of materiabfacting if he
participated in protected activity prior to the alldgetaliatory acts.

19 Although Jamous contacted OSHA to complain about air quality in a building, he did
not tell anyone at Sak@obain about contacting OSHA or his complaint, and Saint-Gobain did
not receive notice of an OSHA complaint filed by Jamous. (Doc. 41-1 at 3; Doc. 41-2 at 57-58
& 68-69; Doc. 44-6 at 5). Moreover, the filing of an OSHA complaint is not a statutorily
protected activity under Title VIl and § 198%ee42 U.S.C. § 2000e-2 & 3. Accordingly,
Jamous cannot base his retaliation claims on the filing of his OSHA complaint.
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Jamous did not establish a claim efaliation because there is no evidence he
participated in any statutorily protected activity prior to his terminatAsa resultJamous’s
retaliation claims fail as a matter of law, and S&wbain is entitled to summary judgment as to
those claims.

B. Discrimination Claims

Jamousasserts discrimination claims agaiBstintGobain based on alleged
discriminatory discipline, discriminatory failure to promote, and discrimigagyminationof
his employment? (Doc. 1 at 123-24, 36 & 43-44). Jamous moves for summary judgment on
his dscriminatory termination claigrwhile Saint-Gobain seeks summary judgment on efch
thediscrimination clairs Jamous asserts against ife€Docs. 41 &43). Because the parties’
motions for summary judgment on Jamous’s discriminatory termination claim aréabsen
mirror images of each other, the court will address the motions together giengiiigy with
Jamous’s discriminatory failure to promote amstdminatory discipline claims.

1. Legal Standard for Jamous's Discrimination Claims

Jamous bears the ultimate burden of proving his discrimineléams See, e.gBrooks
v. Cnty. Comm’n of Jefferson Cnty., Ak46 F.3d 1160, 1162 (11th Cir. 20@§)T]he ultimate
burden of persuading the trier of fact that the employer intentionally disatiea against the
employee remains at all times with the plaintiff.”) (citation omitt&ulker v. Nations Bank of

Florida N.A, 53 F.3d 1548, 1555 (11th Cir. 1998)hen there is no direct evidence of

1 saintGobain argues Jamous did not assert a viable discriminatory termination claim in
his Complaint. $eeDoc. 48 at 5-6). Because this argument was brought up in Saint-Gobain’s
reply brief, and because the court concludes the Rule 56 record establishes@mynaitory
termination claim asserted by Jamous against -&obain fails as a matter of law, tbeurt
does not address if the discriminatory termination claim was adequatelgcaiiteJamous’s
Compilaint.
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discrimination, as her¥,a plaintiff may rely on circumstantial evidence to establistclaisn,
employing the burdeshifting framework established McDonnell Douglas Corp. v. Green
411 U.S. 792, 93 S. Ct. 1817 (1973) dmkas Department of Community Affairs v. Burdine
450 U.S. 248, 101 S. Ct. 1089 (1981Inis requires a plaintiff to first establistpama facie
case by presenting evidence (1) he is a member of a protected class; (2) he Wied fyudahe
position; (3) he suffered an adverse employment action; and (4) he was treafadolesdy
than a similarlysituated individual outside hgotected classMaynard v. Bd. of Regents of
Div. of Fla. Dept. of Edu¢342 F.3d 1281, 1289 (11th Cir. 2003) (citMgDonnell Douglas
411 U.S. at 802, 93 S. Ct. at 1817). “The successful assertion of a prima facie case tifea crea
rebuttable presumption that the employer unlawfully discriminated against thiffglaiRioux
v. City of Atlanta, Ga.520 F.3d, 1269, 1275 (11th Cir. 2008) (internal quotation marks and
citations omitted).

Once the plaintiff establishes a prima facase, the burden then shifts to the employer to
produce evidence it had a legitimate, non-discriminatory reason for thencjeallaction.ld.
Because the employer must only produce, not prove, aisoriminatory reason for its action,
the employeis burden is “exceedingly light. Walker, 53 F.3d at 1556. If the employer satisfies
its burden, the presumption the employer unlawfully discriminated against théffodmoys out
of the case, and the burden shifts back to the plaintiff to prove the employer’s “mtoéasen

really is a pretext for unlawful discriminationRioux 520 F.3d at 1275 (internal quotation

12«pirect evidence is evidence that establishes the existence of discrimimaety i
behind the employment decision without any inference or presumptiiaridard 161 F.3d at
1330;see also Scott v. Suncoast Beverage Sales, 296 F.3d 1223, 1227 (11th Cir. 2002)
(“[O]nly the most blatant remarks, whose intent could be nothing other than to distenon
the [protected classification]’ are direct evidence of discrimination.”)t{@itamitted) Jamous
does not argue he has direct evidence of discrimination in either his motion forrgumma
judgment or his opposition to Saint-Gobain’s motio8edDocs. 41 & 45).
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marks and citations omitted). To prove pretext, the plaintiff must “demonstrake ‘suc
weaknesses, implausibilities, inconsistenciespl@rencies, or contradictions in the employer’s
proffered legitimate reasons for its action that a reasonable factfinddrfocwithem unworthy

of credence.” Id. (quotingCombs v. Plantation Pattern$06 F.3d 1519, 1538 (11th Cir.
1997).

2. Discriminabry failure to promote and discriminatory discipliclaims

SaintGobain moved for summary judgment on Jamous’s claims of discriminatoryefailur
to promote and discriminatory discipline. (Doc. 43 at 22, 26-28). Jamous does not seek
summary judgment otheseclaims or even respond to Saint-Gobain’s arguments for summary
judgment on thelaims (SeeDocs. 41 & 45). Acordingly, & with his retaliation claims,
Jamous abandoned his discriminatory failure to promote and discriminatoryidescipims by
failing to respond to Saint-Gobain’s motion for summary judgment odldives. See
Resolution Trust Corp43 F.3d at 599. As a result, Satgbbain is entitled to summary
judgment onJamous’s discriminatory failure to promote and discriminatory discipline claims
Additionally, the Rule 56 record reveals ttlaims fail as a matter of law.

First,the record shows the only promotion Jamous appliedtfSaintGobain and did
not receivewvas a proration to a lab position.SeeDoc. 412 at 810). Jamous applied ftie
promotion to the lab position in the 1990&d.), Thus, any claim based on the denial of a
promotion to the lab position is untimely because it was not filed within 180 &zeg2 U.S.C.

8 2000e5(e)(1). Because Jamous wast denied any promotions within 180 dayshe filing
of his EEOC charge on August 2, 2013, his discriminatory fatloipromote clainfail as a
matter law, and SairGobain is entitledo summary judgment as to Jamous’s discriminatory

failure to promo¢ claim
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Next, the record shows the only discipline Jamous received in the 180 days before the
filing of his EEOC charge was a written notice of warning dated Feb&j&§13. $eeDoc.
44-6 at 6 & 63).Jamous received the written notimewarningfor not following a mix card and
improperly running feed into a furnaceSeeDoc. 412 at12; Doc. 44-6 at 63). Although
Jamous disputes signing the written notice of warningaasdrtdie should nohave received
the warning, he did not produce any evickethat receiving the written warning had any impact
on his pay or benefits.SéeDoc. 412 at10-13). Indeed, the written warning did not result in
Jamous being suspended, losing any pay or benefits, or being subjeuntgtutther
discipline® (SeeDoc. 44-6 at 6). Thus, the written warning was not an adverse employment
action, and Jamous did not establish his prima facie claim of discriminatory discipée
Rainey v. Holder412 F. Apfx 235, 238 (11th Cir. 2011) (noting “when a lower perfonoa
evaluation does not result in a ‘loss of pay or benefits or further discipline,’ it doesnstitute
an adverse employment action”) (quotidgvis v. Town of Lake Park, Fl&245 F.3d 1232, 1240
(11th Cir. 2001))Davis 245 F.3d at 1239 (“[T]o prove adverse employment action in a case
under Title VII's anti-discrimination clause, an employee must shseriaus and material
change in the terms, conditions, or privileges of employrf)deimphasis in original) As a
reault, SaintGobain is entitled to summary judgment as to Jamous’s discriminatory discipline
claim.

3. Discriminatory terminatiorlaim

Both Jamous and Saint-Gobain seek summary judgment on Jamous’s discriminatory

termination claim.(SeeDoc. 41 at 6-13; Doc. 43 at 29-31). Jamargieghe evidence in the

13Even after receivinthe written warning, Jamous received the same 1.98 percent merit
pay raise in April 2013 that all the hourly employees at Saotiain’s Huntsville facility
received. (Doc. 44 at 6).
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Rule 56 record establishes there is no question of material fact regaislprgna facie claim
and that Saint-Gobainjzrofferedreason for his termination is pretext for its actual
discriminatory purpose. (Doc. 41 at 6-18)r its part Saint-Gobain argues Jamous cannot
establish his prima facie claim and did not rebut its legitimate, nondiscriminassgnréor
Jamous’s termination(Doc. 43at 2931).
a. Prima Facie Case

SaintGobain does not disputkatJamous is a member of a protected class, was
subjected to an adverse employment action, and was qualified to do hiS¢aDo¢. 43 at 29-
31; Doc. 46 at 13-19)Thus, the only element of Jamous’s prima facie cassaeiis if Saint
Gobain treated Jamoless favorably than similadgituated employees outside of pietected
class. See Mynard 342 F.3dat 1289(listing elements of prima facie case of discrimination).

Jamous does not point$pecificevidence in the Rule 56 recorditalicate he was
treated less favorably than similarly situated emplogpegside of his protected class. Rather, he
simply “maintains that no other person has been dismissed on the basis of havingyarteatr
personaty or for believing in conspiracy theories” and argues “[n]o other emp[sy&dere]
interrogated abouheir beliefs regardingheir personal lives* (Doc. 41 at 11). Jamous’s
argumentmisses the markhoweverpecause theecord does naohdicatethat SairHGobain
terminatel Jamous’s employment because he has an introverted personality and believes in
conspiracy theorie®rbecause ofny of his beliefs regarding his personal.lilestead,lie Rule

56 record showSaintGobain terminated Jamous based oralleged failure to contact the

14 Jamous also asserts that “other similsityated employees’ refigus and cultural
beliefs have not been interrogated,” but the examples he relies upon to supposettiainas
relate to actions by the State of Alabama or its citizens at large and not to anypp&imint
Gobain. SeeDoc. 41 at 11-12 & Doc. 45 at JOAccordingly, they do not support his claims
that SaitGobain discriminated against him based on his religion, race, and national origin.
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employer by the date specified in a letter S&nbain sent to Jamowugen it calld not reach

him after hismedical leaveperiod ended. (Doc. 41-1 at 22-23). Jamous had been on medical
leavefor one month at the recommendation of Dr. Aeschilmann at Alabama Psychiatric
Services, P.C. following an incident in which Jamous erratically operated daesiidvile

moving hot material at workvhich causedhe hot material to fall on top of the disteer and on
the floor. (Doc. 41-1 at 21; Doc. 44at 2). At the time of the inciden@arous told his
supervisor something was wrong with the skid steer and the FBI must have “done some
theology” toit, although his supervisor was able to operate the skid steer without any issues.
(Doc. 41-2 at 34; Doc. 44-7 at 2; Doc. 44-9 at 2).

Jamous does not address if he was treated differently than employees whao failed t
contact Sainrtobain by a certain date when required to do so. He also does not #duress
was treated differently than employees who blamed outside forces adtéradiy operating
equipment at the plant. In addition, Jamous does not address if he was treated different!
employees wherratically and unsafely operated equipmerihatplant. Indeed, the only
comparatas Jamous specifically identifiés his written discovery responsa four
individuals; one of thendividuals allegedly received more favorable treatment by being paid
more for overtime during a food incident in 2003, and the others received more favorable
treatment related to a job transfer in 2004. (Doc. 41-2 at 24; Doc. 44-4 at 5). There 3 taothin
suggest those four individuals engaged in conduct similar to the conduct leading up to Jamous’s
medical leave and terminatio\ccordingly, they are not valid comparators for Jamous’s
discriminatory termination claimSee Maniccia v. Browrli71 F.3d 1364, 1368 (11th Cir. 1999)
(“We require that the quantity and quality of the comparator’s misconduct be mksntizal to

prevent courts from secomgltessing employers’ reasonable decisions and confusing apples with
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oranges.”)Holifield v. Renp 115 F.3d 1555, 1562 (11th Cir. 1997) (“In determining whether
employees are similarly situated for purposes of establishing a primzéaeigit is necessary to
consider whether the employees are involved in or accused of the same or simaitant @and

are dsciplined in different ways).

Jamous also argues that Kevin White, a supervisor at Saint-Gobain, “was not sent for
psychiatric treatment even though his aggressive behavior is common knowledge vifthin Sa
Gobain.” (Doc. 41 at 12). However, the aggressive behavior Jamous alleges White angaged i
was just yelling and screaming, and aofaticallyoperating equipment at the plant. (Doc. 41-2
at 5859). Accordingly, White is not a valid comparab@cause the acts Jamous and White
engaged in are netmilar orof comparable seriousnesSeeHolifield, 115 F.3d at 1562.

Jamous did not satisfy his burden of showing S@iolbain treatethim less favorably
thansimilarly-situated employees outside his protected ckass, therefore, did not esteih his
prima facie claim of discriminatory terminatioAs a result, Jamous is not entitled to summary
judgment on his discriminatory termination claim, while S&wobain is entitled to summary
judgment on the claim.

b. Pretext

Even if Jamousstablislked his prima facie claim of discriminatory termination, Saint
Gobain argues it would still be entitled to summary judgment because Jamous feelaat its
legitimate nondiscriminatory reason for terminating his employm@nc. 43 at 30-31; Doc. 46
at 1619; Doc. 48 at 8). On the other hand, Jamous argues Saint-Gaivaifésedreason for
his termination was pretext for its discriminatory purpo$zoc( 41 at 12-13; Doc. 45 at 7-13).
To prove pretext, Jamoumtstmeet [SairGobain’sproffered reasgn head on and rebiit”

by showing “both that the reaswras false and that discrimination was the real reasontsfor
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decision to terminate his employmemtolmesv. Alabama Bd. of Pardons & Paroles91 F.
App'x 737, 743 (11th Cir. 2014) (atg Chapman v. Al Transpor229 F.3d 1012, 1030 (11th
Cir. 2000)& Brooks 446 F.3d at 1163).

After a careful review of the Rule 56 record, the court concludes Jamous did not
demonstrate Sak@obain’s proféred reasofor terminating his employment wasetext for
discrimination. As noted above, SaiGeobain asserts it terminated Jamous’s employment due to
his failure to contact Sai@obain bythe date specified in a letter &rg to Jamou$> (SeeDoc.
41-1 at 23; Doc. 43 at 30; Doc. 44-1 at 2; Doc. 44-6 at 4; Doc. 46 at 16: Doc. 48 at 8).
Specifically,the reason stated for Jamous’s termination was “job abandonmeal/raio-
show based on his failure to respond to the letter of July 19, 204®bc. 441 at 2; Doc. 44-6
at4). The July 19, 2013 letter to Jamous was sent by Nancy Hale, the Human Resources
Manager for SainGobain’sHuntsville plant, and stated in pertinent part as follows:

We have been attempting to contact you for the last couple of days concerning

your @sence. According to the letter from the Alabama Psychiatric Services,

P.C. you were evaluated and to be off work from 06/14/13 through 4/14/2013.

[...] If we do not hear from you by July 31, 2013, we will assume you have left

on your own accord without notice to us and terminated your employment at that
time. If you have any questions, please contact me by telephone only.

15 In his opposition to Saint-Gobain’s motion for summary judgment, Jamous appears to
argue he was terminatéde to his failure to obtain a release to return to work from Alabama
Psychiatric Services(Doc. 45 at 11). Because this argument is at odds with Saint-Gobain’s
profferedreason for terminating Jamous’s employment, the court need not address it to rule on
the pending motions for summary judgme8ee Holmes$91 F. App’x at 743 (“To show
pretext, the plaintiff cannot recast the employerafferedreason, but must meetetineason
‘head on and rebut it.””) (citation omitted).

16 Because Jamous was terminated based on job abandonment and not for a disciplinary
or performance issue, Saint-Gobain’s progressive discipline process did notaaplllgere was
no requirement to provide Jamous with an oral and written warning before termimating
employment. (Doc. 44-6 at 4).
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(Doc. 41-1 at 22). Ms. Hale asserts she did not receive a call or voicemail frondaitiwais or
his attorney in response tioetletter. (Doc. 44 at 3). Additionally, an August 1, 2013 letter to
Jamous regarding his termination specifically statgeertinent part:
A registered letter was sent to you July 19th 2013 [] concerning your employment
with SaintGobain, which you received on July 22nd, 2013. You were required to
contact us by July 31st, 2013. As of July 31st, 2013, we still had not heard from

you; therefore, your employment with Sa(Bbbain is terminated effective on
that date. You are considered to have Iefyyour own accord without notice....

(Doc. 41-1 at 23).

Jamous’s primary argument to rebut Saint-Gobairiéferedreason for his termination
is thatthe reason is false becauss attorney called Sak@obain on his behalf in response to
the July 19, 2013 letter from Ms. HaleéSeeDoc. 41 at 12-13; Doc. 45 at 7-8). Although
Jamous testified that his attorney called S&abain on his behalf and left a messdhete is
no admissible evidence regarding the content ofrtegsager who his attornegalled’ (Doc.
41-2 at 5). Thus, Jamous’s testimony that he saw his attorney make a call and heandleer
message on his behalf is not enough to create an issue of fact regarding @dbeint's
profferedreason for his termination wésse.

Additionally, even if JamousstablishedaintGobain’sprofferedreason for his
termination was false, he has not introduced any evidence to suggest dismrimvirzet the real
reason for his terminationlamous argues Sai@obain required him to get agatical and
psychiatric evaluation and take medical lebased on disaninatory purposes and fear of his
race, religion, and national origin, but he mischaracterizes evidence inahe tesupport his
argument. $eeDoc.45 at7-13). Specifically,Jamous argudse was not a threat to himself or
others and “nothing about [his] activities [was] dangerduswever,theundisputecvidence

shows he operated a skid steer in a way that caused hot material to fall on top of tteeskid s

17 Jamous’s attorney has agreed she will not offer evidence in this case. (Dbt).49 a
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and on the floor around the skid steer. (Doc. 45&t8; SeealsoDoc. 412 at 33-34; Doc. 44-
7 at 2; Doc. 44-8 at 2). Jamoaiso asserts heas “half joking” when he made the comments
regarding the FBI's interference with the skid stéeitthere is no evidendse told Saint-Gobain
he was joking before he was placed on medical leave, andritteathis supervisor might have
thought he was seriousSé€eDoc. 41-2 at 41; Doc. 45 at 8-9ext, Jamous asserts kenply
had difficulty handling the skid steer during the May 2, 2013 incident, but he does not
acknowledge or address the evidence that his supervisor was able to operate therskid st
without any issues, and there is nothing to suggest Jamous was not trained to opédate the s
steer. $eeDoc. 447 at2; Doc. 45 at 8-10). Finally, Jamous argues “his mishandling of
equipment was no more egregious than any other violation that regularly tooknptlaee i
‘safety-sensitive’ environment of Saint-Gobain,” but he does not cite to any evidedmating
violationsregularlyoccurred at SairGobain. SeeDoc. 45 at 8).

Jamous has not shown there is a genuine issue of material fact regarding if S
Gobain’s legitimaterofferedreason for his termination is pretext for discrimination because he
has ot introducedadmissible evidence that the reason was fals¥idence suggesting
discrimination was the real reason for Sdaubain’s decision to terminate his employment. As
a result, Jamous is not entitled to summary judgment on his discriminatory termiteaition c
and Saintsobain is entitled to summary judgment on the claim.

C. Hostile Work Environment Claims

JamousssertSaintGobain violated § 198and Title VII by subjecting hinto a hostile
work environment on the basis of his race, national origin, and religion. {ad25, 35-38
& 45). Both parties seek summary judgment on Jamous’s hostile work environment craims, a

the court will address the motions together. (Doc. 41 at 13-17; Doc. 43 a}.22-26
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To establish his hostile work environment clamgsinstSaintGobain, Jamous must
show his‘workplace [was] permeated with discriminatory intimidatiodicule, and insult that
[werg sufficiently severe or pervasive to alter the conditions oéhiployment and create an
abusive working environment.Miller v. Kenworth of Dothan, Inc277 F.3d 1269, 1275 (11th
Cir. 2002) (quotindgdarris v. Forklift Sys. Ing.510 U.S. 17, 21, 114 S. Ct. 367 (1993)). To do
so, Jamous must present evidence: €lisla member of a protected class;h@)was subjected
to unwelcome racial harassment; (8¢ harassment was based onpnecgected characterissc
(4) the harassment was severe or pervasive enough tthalterms and conditions of his
employment ad create a discriminatorily abusive working environment; and (5) the empsoyer
responsible for the environment under a theory of either direct or vicariousyiaBbidlams v.
Austal, U.S.A., L.L.C754 F.3d 1240, 1248-49 (11th Cir. 201B}fwards v. Fme, Inc, 602
F.3d 1276, 1300 (11th Cir. 2010).

There is no dispute Jamoissa member of a protected clabat Saint-Gobaiargues
Jamougamot establish the remaining four elements of his hostile work environment claims.
(Doc. 43 at 23).As discussed below, the court finds Jamous has not shown most of the
harassment he experienced was based on a protected characteristic or that therftarassm
severe or pervasive enough to alter the terms and conditions of his employmeordirfgty,
thecourt limits its discussionf Jamous’s hostile work environment claims tosébwo
elements

1. Harassment based on protected characteristic

It is a “bedrock principle [in the Eleventh Circuit] that not all objectionableduct or
language amous to discriminatiorunder Title VII' and8 1981. Jones v. UPS Ground Freight

683 F.3d 1283, 1297 (11th Cir. 2012) (citation and internal quotation marks onttedjie v.
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Waffle House, In¢460 F. App’x 803, 806 (11th Cir. 2012). “Therefore, only conduct that is
‘based on’ a protected category, suchaae may be considered in a hostile work environment
analysis.” Jones 683 F.3d at 1297 (citation omitted). Thus, behavior and comments that do not
relate to race, religion, or national origin will not be counted in the court’s dastilk
environment analysisld. (citations omitted).

Here, Jamous bases his hostile work environment claims on theifgloanducty his
supervisors or other emplg® at SainGobain:

(1) requiring Jamous to do work for vt he was not traineahd placing him in

unsafe working conditions, “then chastising and disciplining him for failure to
meet expectations;”

(2) requiring him to operate broken machinery that was unsafe;

(3) requiring Jamous “tenter buildings where the air was filled with dust

particles to the point where breathing was diffigult

(4) disciplining Jamous for an accident in which he hit another employee with a

forklift, while other employees were ndisciplinedfor similar incidents;

(5) disciplining him for faulty equipment;

(6) disciplining him for not accurately calculating a mix card;

(7) denying Jamous an “opportunity to accrue overtime in the same manner as

other employees;”

(8) threatening to share Jamous’s peadamformation, including his social

security number, “to make it easier to have his identity stolen;”

(9) forbidding Jamous from reading the Quran during his breaks at work, while

other employees were allowed to read from the Bible.
(Doc. 41 at 15-16; Doc. 44& 14.

The only conduct based on Jamous’s race, religion, or national origin is forbidding
Jamous from reading the Quran at work. Indeed, Jamous does not explain how the first eight
actions he complains of are based on a protected charactéuisiisteadsimply assertthat
“[p]ut in context of the general pattern of harassment faced by [] Jamauslgar that there
was racial animus underlying his treatment at [S@iolbain’s] plant.” SeeDoc. 41 at 15-16;

Doc. 45 at 11 His onlyspecificresponse t&aintGobains argument that these actiomere

not based on a protected characteristic is that the reason for the actionsolggd tar light
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through Donnie Lamb’s insistence that [| Jamous immediately stop readiQuitae in the

break room where other were allowed to read bibles at will.” (Doc. 45 atla#jous testified
Lamb made him stop reading the Quran one time while at work, but there is no evidence linki
this incident to any other action by Sa@abbain or even suggesting thecident is related to

other actions taken by Saint-GobaigeéDoc. 41-2 at 60). Accordingly, the incident involving
Lamb isnot sufficient to showtheother conduct Jamous complains of was based aates
religion, or national origin, and that cantt will not be considered in the court’s analysis of
Jamous’s hostile work environment claims.

2. Severe or pervasive harassment

Feceral employment laws are not a “general civility code,” and only harassmerg sever
pervasive enough to alter the terms of employment will create an actionaldke Wost
environment.See Faragher v. City of Boca Rat&@24 U.S. 775, 789, 118 S. Ct. 2275 (1998)
(citing Oncale v. Sundowner Offshore Services,, 523 U.S. 75, 80, 118 S. Ct. 998 (1993)

“[ T]he Supreme Court and [Eleventh Circuit] have identified the following four factdrs tha
should be considered in determining whether harassment objectively altenegblayee’s terms
or conditions of employment: (1) the frequency of the conduct; (2) the severity ointhect;

(3) whether the conduct is physically threatening or humiliating, or a meresoféeutterance;
and (4) whether the conduct unreasonably interferes with the employee’sfiinpeice.”
Mendoza v. Borden, Incl95 F.3d 1238, 1246 (11th Cir. 1999) (citiden v. Tyson Foodd21
F.3d 642, 647 (11th Cir. 1997), citing in tusarris v. Forklift Systems, Inc510 U.Sat 23).

Here, the record shows the harassment Jamous experienced did not rise to the level to be
severe or pervasive enoughaigiectivelyalter the terms and conditions of Jamous’s

employment. Jamous testified Donnie Lamlsupervisor at Sak@obain, told him to stop
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reading the Quran on one occasion even though otiy@ogees were allowed to read the Bible
andmagazines, including Playboy, in the breakroom. (Doc. 41-2 at 60). When asked about
when he was told to stop reading the Quran at work, Jacomfismedthatit occurred onlyonce
during his employment at Sai@®obain. [d. at 60 & 65). Additionally, Jamous did not offer
testimony or evidence regarding any other conduct by Saint-Gtitsiwasbased on his
religion, race, or national origin. #ingle incidenin which Jamas wastold to stop reading the
Quran during e approximately eighteen yearsahployment with SairGobain is not
frequent, nois it physically threateningr humiliating, and there is no evidence the incident
interfered with Jamous’s lpperformance.Thus, even if the incidemd considered severe, it
does not rise to the level of being severe or pervasive enoodletdively alter the terms and
conditions of Jamous’s employmer8eeFaragher, 524 U.S. at 788 (notintpat“isolated
incidents(unless extremely serious) will not amount to discriminatory changes itethes‘and
conditions of employmefi}; Jones v. United Space Alliance, L.L,.C70 F. App’x 52, 56 (11th
Cir. 2006) (affirming summary judgment when the Rule 56 record showedle¢lged incidents
of religious harassment did not occur on a repeated basis, were not physicaknihgear
humiliating, and did not interfere with the plaintiff's job performance).

Because the alleged religious harassndantous encountered was Bevere or
pervasive enough to objectively alter the terms and conditions of Jamoustsy/erapt, his
hostile work environment claim fails as a matter of law. As a result, Jamous’s rfootion
summary judgment is due to be denied as to his hostile work environment claims,rand Sai

Gobain’s motion for summary judgmemn the claimss due to be granted.
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V. CONCLUSION

Based on the foregoing, Jamousistion for summary judgmentigc. 41) is due to be
denied Saint-Gobain’s motion for summandgment (oc. 42) is due to bgranted and

Jamous’s claimagainst SainGobain arelue to be dismissed with prejudic&.separate order

will be entered.

DATED this 10th day of August, 2016.

Tk £.CGH—

JOHNE. OTT
Chief United StatesMagistrateJudge
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